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PREFACE  TO  THE  FIFTH  EDITION. 

The  Fourth  Edition  having  been  exhausted  in 
the  comparatively  sjiort  period  of  about  four 
years,  there  are  not  so  many  changes  in  the 
law  to  be  noted  in  this  Edition  as  might  other- 
wise have  been  necessary.  Upwards  of  sixty 
new  csises  have,  however,  been  added,  and 
references  have  been  made  in  the  Addenda 
to  decisions  given  too  late  to  be  incorporated 
in  the  text,  and  to  one  or  two  other  cases 
of  a  cognate  character.     {Vide  p.  542.) 

J.  B.  P. 

3  Templb  Gardbns, 

Long  Vacation,  1908. 


PREFACE  TO  THE  FOURTH  EDITION. 

During  the  twenty  years  which  have  elapsed 
since  the  First  Edition  of  this  work  appeared, 
many  decisions  have  been  superseded  by  others 
which  I  have  accordingly  substituted  for  them, 
and  several  new  cases  have  been  decided  since 
the  publication  of  the  Third  Edition.  About 
150  cases  in  all  have  now  been  added  to 
those  contained  in  that  edition,  making  the 
total  number  referred  to  in  this  edition  nearly 
i8cx>.  These  will,  it  is  hoped,  be  found 
useAil  authorities  not  only  in  this  country 
but  also  in  the  Colonies — especially  Canada — 
where  the  book  has  been  not  unfavourably 
received, 

In  expressing  my  great  obligation  to  my 
learned  friend  Mr.  William  Feilden  Craies,  MA., 
Barrister-at-Law,  for   generously  affording  me 
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throughout  the  work  the  benefit  of  his  varied 
legal  knowledge  and  learning,  I  am  only 
acknowledging  the  debt  which  I  feel  that  I 
owe  to  him. 

J.   B.  P. 

3  Temple  Gaudens. 
Ajtril  1904. 


PREFACE  TO  THE  THIRD  EDITION. 

It  is  only  necessary,  I  think,  to  say,  in  addi- 
tion to  what  has  been  stated  in  the  Preface 
to  the  First  and  Second  Editions,  that  about 
200  new  cases  have  been  referred  to,  making 
a  complete  list  of  over  1750  cases.  Such 
alterations  have  also  been  made  in  the  text 
as  changes  in  the  law  have  rendered  requisite. 

J.  B.  P. 
Ii^NKB  Temple, 
Whruury  1898. 


PREFACE  TO  THE  SECOND  EDITION. 

In  my  Preface  to  the  First  Edition  I  men- 
tioned that,  none  of  the  English  writers  on  the 
Law  of  Insurance  having  treated  in  one  volume 
of  Life,  Fire,  and  Accident  Insurance,  and 
important  principles  of  the  Law — such  as  Sub- 
rogation and  Indemnity — having  been  much 
elucidated  by  recent  decisions,  it  seemed  to 
me  that  a  book  of  moderate  size,  containing 
in  one  volume  the  whole  Law  of  Insurance 
(excepting  Marine) — viz.,  Life,  Fire,  Accident, 
md  Guarantee  Insurance — might  be  for  the 
convenience  of  the  profession. 

This  anticipation  was  not,  it  is  hoped, 
entirely  mistaken,  for  the  First  Edition  was 
taken  up  sooner  than  was  expected.  Not- 
withstanding, however,  the  comparatively  short 
time   that    has    elapsed   since   the  book   was 
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published,  numerous  fresh  cases  have  occurred 
in  this  country,  Scotland,  Ireland,  the  Colonies, 
and  America ;  and  those  which  I  considered 
the  most  useful  of  them,  numbering  over  i6o, 
have  been  referred  to  in  this  edition,  bringing 
up  the  list  of  cases  to  upwards  of  1 560. 

As  the  American  and  Colonial  Reports  are 
numerous  and  their  abbreviations  are  not 
always  familiar  to  the  English  reader,  a  list 
of  such  abbreviations  has  been  given  ;  and  the 
statutes  alluded  to  will  be  found  in  the  Index. 


J.  B.  R 


Inner  Temple, 
July  ^1887. 


PREFACE  TO  THE  FIRST  EDITION. 

None  of  the  English  writers  on  the  Law 
of  Insurance  treat  in  one  volume  of  Life, 
Fire,  and  Accident  Insurance  ;  and,  moreover, 
important  principles  of  the  Law — such  as 
Subrogation  and  Indemnity — have  been  much 
elucidated  by  recent  decisions.  It  has  there- 
fore seemed  to  the  Author  that  a  book  of 
moderate  size,  containing  in  one  volume  the 
whole  Law  of  Insurance  (excepting  Marine), 
viz.,  Xi/e,  Fire^  Accident^  and  Guarantee 
Insurance,  might  at  the  present  time  be  for 
the  convenience  of  the  profession. 

Many  questions  relating  to  Insurance  have 
been  litigated  in  America  that  have  not  come 
before  the  Courts  of  this  country,  and  abundant 
reference  has  been  made  to  the  American  de- 
cisions, as  well  as  to  Scotch  and  Irish  cases  ; 
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and  the  English  cases  have  been  brought  down 
to  the  latest  date. 

The  list  of  cases  thus  comprises  upwards  of 
1400,  and  where  a  case  has  appeared  in  more 
than  one  set  of  reports  references  to  other 
reports  are  given. 

The  statutes  referred  to  throughout  the 
book  are  mentioned  in  the  Index. 

The  Author's  thanks  are  due  to  Mr.  W.  F. 
Craies,  M.A.,  Barrister-at-Law,  for  his  very 
efficient  assistance  throughout  the  work. 


8  Fio  Treb  Court,  Temple, 
October  1884. 
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THE  LAWS  OF  INSURANCE. 

CHAPTER  I. 

NATURE    OP   THE    CONTRACT    OF    INSURANCE. 

The  aim  of  all  insurance  is  to  make  provision  against  parpoae  of 
the  dangers  which  beset  human  life  and  dealings.  *'>»^'*^«®- 
Those  who  seek  it  endeavour  to  avert  disaster  from 
themselves  by  shifting  possible  losses  on  to  the 
shoulders  of  others,  who  are  willing,  for  pecuniary 
consideration,  to  take  the  risk  thereof;  and  in  the 
case  of  life  insurance,  they  endeavour  to  assure  to 
those  dependent  on  them  a  certain  provision  in  case 
of  their  death  (a),  or  to  provide  a  fund  out  of  which 
their  creditors  can  be  satisfied. 

Those  who  grant  insurance  undertake  such  risks  at 
a  price  and  upon  calculations  which,  if  well  adjusted, 
will  leave  them,  after  providing  against  all  contin- 
gencies, a  fair  profit  on  the  capital  which  they 
adventure.  In  insurance  business  there  is  a  tendency, 
as  in  all  others,  to  reduce  such  profit  to  the  lowest 
margin,  and  most  insurers  in  effect  grant  by  way  of 
bonus  a  rebate  on  the  premiums  originally  demanded, 
whereby  they  correct  errors  in  their  own  favour, 
made  in  estimating  the  premiums  charged  for  the 
risks  taken,  or  make  the  business  of  insurance 
mutual  rather  than  commercial  (b). 

(a)  I  Bell  Comm.  645  (7th  edition). 

(6)  Thompson  v.  Weems,  9  App.  Cas.  671. 
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Principle  of 
Insnranoe  is 
indemnity. 


Indemnity 
not  always 
complete. 


The  controlling  principle  in  insurance  law  is  indem- 
nity, and  by  reference  to  that  principle  most  difficulties 
arising  on  insurance  contracts  must  be  settled  (c). 
Except  in  insurance  on  life  and  against  accident, 
which  will  be  presently  discussed,  the  insurer  con- 
tracts to  indemnify  the  assured  for  what  he  actually 
loses  by  the  happening  of  the  events  upon  which  the 
insurer's  liability  is  to  arise ;  and  under  no  circum- 
stances is  the  assured  in  theory  entitled  to  make  a 
profit  of  his  loss  (d). 

Were  this  not  so,  the  two  parties  to  the  contract 
would  not  have  a  common  interest  in  the  preservation 
of  the  thing  insured  and  the  contract  would  create 
a  desire  for  the  happening  of  the  event  insured 
against  (e).  And  where  in  fact  the  assured  has 
a  prospect  of  profit,  there  and  there  only  can  arise 
the  temptation  to  crime,  fraud,  or  such  carelessness 
as  will  bring  about  the  destruction  of  the  thing 
insured. 

The  contract  is  not,  however,  necessarily  one  of 
perfect  indemnity  (/).  No  insurer  now  takes  the 
risk  of  the  destruction  of  what  he  insures  by  all 
perils  whatsoever.  As  a  man  of  business,  he  must 
take  a  risk  which  he  can  estimate,  for  the  two  reasons 
that  his  capital  is  not  unlimited,  and  that  the  reward 
he  receives  for  his  liability  must  be  calculated  with 
some  reference  to  the  prospect  of  his  actually  in- 
curring the  liability.  And  the  insurer  not  only  does 
not  insure  against  all  risks,  but  will  not  insure  to  an 
unlimited  amount.  The  amount  of  insurance  is 
controlled — 

I.  By  the  value  of  the  thing  insured.  If,  however, 
the  assured  is  respectable,  his  valuation  of  his  goods 

(c)  Castellain  v.  Preston,  ii  Q.  B.  D.  380  at  386,  per  Brett,  LJ. 

(d)  Same  case.     Vide  also  52  L,  J.  Q.  B.  366,  49  L.  T.  N.  S.  29, 
31  W.  R.  557. 

(e)  Wamock  v.  Davis,  104  U.  S.  (14  Otto)  775. 

(/)  Aitchison  v.  Lohre,  4  App.  Cas.  755,  49  L.  J.  Q.  B.  123,  41 
L  T.  N.  S.  323,  28  W.  R.  I. 
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is  usually  taken;  and  insurers,  if  the  risk  is  not 
great,  do  not  object  to  over-insure  in  order  to  earn 
a  higher  premium,  since  they  know  that  they  will 
only  be  liable  for  the  actual  loss. 

2.  Ey  the  general  consideration  of  the  insurer's 
business.  Most  insurers  will  not  insure  above  a 
certain  amount  on  any  property  or  life,  and  either 
decline  the  surplus,  or,  if  they  accept  it,  reinsure 
their  liability  thereon  with  some  other  insurer,  so  as 
to  divide  the  liability  thus  incurred. 

Further,  the  insurer  will  not  insure  every  form  of 
property  nor  every  interest  therein.  The  contract  is 
in  its  inception  mercantile,  and  the  only  value  in-  insurabio 
surable  is  the  commercial  value  of  the  thing  insured.  ^*^"®' 
An  insurer  wiU  not  pay  for  a  man's  losses  at  his  own 
price  or  compensate  him  for  his  feelings  at  the  burning 
of  an  heirloom,  but  only  for  his  loss  so  far  as  it  is 
estimable  in  money  on  ordinary  business  principles. 
And  there  are  many  kinds  of  property,  such  as  docu- 
ments of  title  and  negotiable  instruments,  which,  while 
of  great  value  in  a  certain  sense,  are  so  only  as  evi- 
dences of  title,  and  as  such  are  not  proper  subject- 
matter  of  insurance,  or  not  insurable  on  the  same 
calculations  as  other  property. 

The  insurer,  by  Umitiner  the  amount  up  to  which  he  Extent  of 
msures,  does  not,  except  m  a  valued  poucy,  bma  nim-  uawiity. 
self  absolutely  to  pay  the  whole  amount  if  the  thing 
insured  is  destroyed,  and  he  is  not  estopped  from 
demanding  proof  of  the  actual  loss  caused  by  the  perils 
insured  against.  His  undertaking  is  only  to  indemnify 
for  loss  actually  suffered  not  exceeding  the  amount 
named  in  the  policy. 

In  valued  policies  (which,  though  not  unlawful,  are  vaiaed  policy, 
rare  in  the  case  of  land  insurances  on  property)  {g) 
the  value  is  agreed,  and  such  value  is  conclusive  for  all 

{$)  3  Kent  Oomm.  375,  note  d.    2  Phillips,  s.  121 1  et  wq,     Wallace 
▼.  Inewranee  Co,,  4  Louisiana  O.  S.  289. 
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purposes  against  the  assured,  and  against  the  insurer, 
unless  he  impugns  the  good  faith  of  (he  assured  in 
making  the  valuation  (A),  or  shows  over-valuation  to 
be  so  great  that  knowledge  thereof  would  have  affected 
the  insurer's  willingness  to  take  the  risk  (t). 

And  even  where  for  convenience  the  value  is 
agreed,  proof  of  loss  total  or  partial  must  be  made  to 
entitle  the  assured  to  recover  on  the  contract.  Thus 
it  is  said  in  a  very  early  case,  that  where  a  policy  is 
granted  on  the  goods  of  *'  A,"  without  account,  he 
must  prove  that  his  goods  were  shipped  and  lost,  but 
not  the  particulars  (A;). 

RcOTite  of  The  consequences  of  the  principle  of  indemnity  are 

indemnity.       briefly  as  follow  : — 

1.  Only  what  has  been  actually  lost  need  be  made 
good,  whether  by  payment  or  reinstatement,  i.e., 
restoration  of  the  thing  damaged  to  its  original  con- 
dition, or  construction  of  a  new  thing  similar  to  it. 
No  more  than  the  amount  of  loss  can  be  lawfully  re- 
covered, and  if  more  is  recovered  the  insurer  can  get 
the  excess  back  again  if  he  paid  unawares  (/).  If  he 
paid  with  notice  he  is  in  the  position  of  a  man  who 
has  paid  a  wager. 

2.  If  the  thing  insured  is  not  totally  destroyed,  but 
remains  wholly  or  in  part  in  a  deteriorated  or  damaged 
condition,  the  insured  can  only  claim  the  value  of  the 
injury  actually  done,  unless  all  that  remains  of  what 
was  insured  be  surrendered  to  the  insurer.  If  the 
assured  does  not  agree  to  treat  the  subject-matter  of 
the  insurance  as  wholly  lost  to  him  he  cannot  demand 

{h)  Barker  ▼.  Janson,  i6  W.  R.  399,  L.  R.  3  C.  P.  303,  37  L  J.  C.  P. 
105. 

(t)  lonides  v.  Pender,  L.  B.  9  Q.  B.  531, 43  L.  J.  Q.  B.  227,  30  L,  T. 
N.  S.  547,  22  W.  R.  884. 

(fc)  Williams  v.  North  ChttM  /nninmee  Co,,  i  0.  P.  D.  757,  765,  35 
L.  T.  N.  S.  884.     Kaine  v.  KnighOy,  Skinner  54. 

(/)  See  DarreU  v.  TibbUa,  $  Q.  B.  D.  560,  563,  50  L.  J.  Q.  B.  33, 
42  L.  T.  N.  S.  797,  29  W.  R.  66. 
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to  have  it  wholly  made  good  to  him  (m).  This  rule, 
commonly  called  the  doctrine  of  abandonment,  is 
chiefly  applied  in  marine  insurance,  but  is  equally 
applicable  to  all  insurances  on  property  (n).  The 
only  questions  arising  under  it  in  land  insurance  are 
as  to  what  degree  of  damage  will  entitle  the  assured 
to  abandon  the  property  of  the  insurer,  to  make  what 
he  can  of  it,  and  when  the  insurer  can  insist  on  the 
assured  keeping  the  damaged  property  and  receiving 
the  amount  of  the  damage.  The  solution  of  these 
questions  depends  on  whether  the  identity  of  the 
property  has  been  lost  by  the  happening  of  the 
peril  (o). 

3.  If  the  assured  has  any  ways  and  means  open 
to  him  to  repair  his  loss  otherwise  than  at  his  own 
expense  or  at  the  cost  of  his  insurer,  he  must  either 
cede  such  ways  and  means  to  the  insurer,  on  being 
paid  in  full  the  amount  of  his  loss,  or  he  must  exercise 
such  ways  and  means  for  the  benefit  of  the  insurer  (p). 
He  may  not  take  with  both  hands.  Any  surplus  re- 
coTered  by  him  in  excess  of  his  actual  loss  he  holds 
in  trust  for  an  insurer  who  has  paid  him  And  while, 
if  the  insurance  does  not  fully  compensate  him,  he  is 
entitled  to  control  any  action  brought  against  other 
persons  primarily  responsible  for  the  loss  (q),  he 
cannot  even  in  such  a  case  exonerate  such  other 
persons  from  liability  (r).  An  uninsured  man  can 
release  a  right  of  action  arising  out  of  his  loss,  but  a 
man  who  is  insured  may  not  release  such  claim  in 
such  a  way  as  to  prejudice  his  insurers.     Either  such 


(m)  Bankin  v.  PoUer,  L.  R.  6  H.  L.  118. 

(»)  CasteUain  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366, 
49  L.  T.  N.  S.  29,  31  W.  R.  557.  M'Kenzie  v.  Whitivorth,  i  Ex.  D. 
36, 45  L  J«  Ex.  233,  $3  L.  T.  N.  S.  655,  24  W.  R.  287.  As  to  con- 
stracttTe  total  loss,  vide  Assicurazione  Oenerali  v.  88.  Bessie  Morris 
(1892),  I  Q.  B.  571. 

(0)  CasteUain  v.  Preston,  11  Q.  B.  D.  380,  397,  per  Bowen,  L.J. 

{p)Ibid. 

(q)  Commercial  Union  v.  Lister,  9  Ch.  App.  483,  48 5,  43  L.  J.  Ch. 
601. 

if)  Smidmore  v.  Australian  Qas-light  Co.,  2  N.  S.  W.  Law,  219. 
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release  will  be  ineffectual,  and  the  insurer  will  be 
able  to  sue  in  the  insured's  name,  the  release 
notwithstanding  (5),  or  the  assured  will  be  liable 
(as  for  a  breach  of  trust)  for  granting  such  release 
contrary  to  his  duty  arising  out  of  the  contract  of 
insurance  (t). 

Subrogation.  This  right  of  the  insurer,  which  is  termed  sub- 

rogation, does  not,  however,  apply  in  cases  where 
insured  property  is  injured  by  acts  for  which  the 
assured  would  have  been  in  law  responsible  if  the 
property  had  not  been  his  own. 

Thus,  where  two  ships,  owned  by  the  same  man, 
collide  by  the  fault  of  one,  the  insurers  of  the  ship 
not  in  fault  have  been  held  not  to  be  entitled  to 
make  any  claim  on  the  owner  for  the  act  of  the 
other  ship,  though  the  insurers  of  cargo  would  have 
such  claim  against  the  shipowner  (u). 

The  reason  for  this  apparent  variation  from  the 
rule  already  stated  is  twofold — 

1.  That  insurers  take  the  risk  of  the  assured's 
negligence  if  not  wilful  as  part  of  the  risk  against 
which  they  insure  (x). 

2.  That  the  assured  in  the  case  cited  could  have 
no  action  against  himself  for  the  injury  done  by  his 
one  ship  to  his  other,  and  that  there  is  in  such  a 
case  no  right  to  which  the  insurer  could  on  payment 
succeed. 

poBition  inter        lusurers  of  the  same  interest  in  the  same  property 
Tf  tho  wmo"    all  rank  together  for  purposes  of  meeting  a  loss. 

property. 

Their  position  is  analogous  to  that  of  co-sureties  (y), 

(«)  Smidmore  v.  Atutralian  Oaa-light  Co.,  2  N.  8.  W.  Law»  219. 

{t)  Commercial  Union  r.  Lister,  supra,  per  Jessel,  M.R. 

(tt)  Simpson  v.  Thompson,  3  App.  Cas.  279,  284,  38  L.  T.  N.  S.  i. 

{x)  Walker  v.  MaiUand,  5  B.  &  Aid.  171,  2  Arnould  802  (7th  ed.). 
Trinder,  Ac.  v.  Thames  and  Mersey  (1898),  2  Q.  B.  114. 

(y)  CasteUain  v.  PresUm,  11  Q.  B.  D.  380,  at  387,  52  L.  J.  Q.  B. 
366, 49  L.  T.  N.  S.  29,  31  W.  R.  587- 
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and  they  are  entitled  to  insist  upon  contribution 
inter  se  proportionably  to  the  amount  each  has  at 
stake.  More  than  the  whole  loss,  as  has  been  seen, 
may  not  be  paid,  and  their  several  contracts  are 
taken  together  as  parts  of  one  contract  of  indemnity, 
each  paying  accordingly. 

Insurance  is  at  times  called  an  aleatory  contract.  Aleatory 
So  far  as  this  means  a  contract  involving  risk  or*'®'**'**''' 
speculation,  the  term   is  well   a])plied,  since  it  is 
certainly  a  contract  of  mutual  risk  (z),  wherein  the 
premium  is  risked  against  the  chance  of  loss.     But 
if  aleatory  be  taken  to  mean  gaming  or  wagering, 
the  term  is  mis-applied  to  insurance,  for,  although 
risk  is  of  the  essence  of  the  contract  (a),  the  assured  Bmerenco 
is  moved  to  effect  insurance  by  the  risk  of  loss,  and  between 

*'  contract  of 

does  not  create  the  risk  of  loss  by  the  contract  itself,  inronmcc  and 
as  is  the  case  in  a  pure  wager  ;  for  in  a  pure  wager  '^*^'' 
the  interest  of  the  contracting  parties  in  the  event 
wagered  on  is  created  by  the  fact  that  they  have 
contracted  to  pay  each  other  certain  sums  in  a 
certain  event,  but  that  neither  sum  is  due  until  the 
event  has  been  decided  one  way  or  other :  whereas 
in  insurance  the  motive  for  the  contract  springs 
from  the  existence  of  something  which  may  be  lost, 
and  the  danger  of  loss  thereby  to  the  person  who 
seeks  insurance  (&).  And  such  person  pays,  and  not 
merely  risks  money,  in  order  to  obtain  security 
against  the  possible  loss.  In  fact,  unless  the  property 
insured  is  for  a  time  subjected  to  the  risk  insiired 
against,  the  contract  of  insurance,  even  if  made, 
never  operates,  and  the  premium,  though  paid,  is 
repayable ;  which  illustrates  yet  further  the  principle 
that  the  person  seeking  insurance  must,  for  the 
contract  to  be  effectual,  have  had  some  prospect 
of  needing  indemnity  against  losing  the  thing  in- 


(z)  ScoUish  Equitable  v.  Buist,  4  Court  Sess.  Cas.  (4  th  series)  1076. 
(a)  Tyrie  ▼.  Fletcher,  2  Cowper,  668. 
(6)  I  Amould  10  (7th  ed.). 
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sured  within  the  period  of  insurance.  From  this  it 
may  be  seen,  that  effecting  a  contract  of  insurance 
does  not  oblige  the  insured  to  run  the  risk  named  in 
the  contract ;  for  the  contract,  being,  as  abeady  said, 
contingent  on  the  actual  attaching  of  the  risk,  is  not 
enforceable  by  either  party  till  the  risk  is  run ;  and 
premium  paid  before  risk  begun  is  paid  subject  to 
such  contingency  (c).*  While  a  policy  does  not  attach 
till  the  risk  begins,  it  can  equally  not  attach  after 
the  risk  is  determined  one  way  or  other,  except  in 
those  special  insurances  when  both  parties,  being 
equally  ignorant  of  the  position  of  the  thing  insured, 
contract  to  insure  it  lost  or  not  lost. 

inBuronce  and       The  similarities  between  insurance  and  surety- 

comiired!        ship  (d)  go  far  to  provo  further,  if  further  proof  were 

needed,  that  insurance  is  not  a  wagering  contract. 

In  both  contracts  there  is  a  chance  of  loss  and  an 

undertaking  to  indemnify ;  but  no  one  has  ever  yet 

termed  suretyship  a  wagering  contract.     A  surety 

backs  his  principal.     The  aim  under  each  contract  is 

not  to  get  favourable  odds,  but  a  sound  security,  and 

the  contracts  aim  at  shifting  the  danger  of  loss,  and 

not  at  creating  an  opportunity  of  gain.    And  it  may 

be  observed  that  from   the   earliest  times  in  this 

country,  as  may  be  seen  by  the  treatise  of  Malyns 

( 1 622)  and  the  Statute  of  Assurances  (43  Eliz.  c.  1 2), 

luBuranoe  is  a  insurauco  has  been  regarded  as  a  means  of  distribut- 

diBtributing     ing  the  risk  of  loss  and  dividing  adventures  (i.c.,  risky 

^***'  mercantile  enterprises)  among  a  number  of  persons. 

And  when,  in  168 1,  the  City  of  London  attempted 
to  establish  a  fire  office,  the  aim  of  the  Corporation 
was  not  to  profit  by  wagering  contracts,  but  to  provide 
a  security  (the  City  lands)  to  meet  losses  by  fire  at 
such  a  charge  as  would  indemnify  them  for  their 
liabilities. 


(c)  Tyrie  v.  Fletcher,  supra, 

(d)  SecUon  v,  Bumand  (1900),  App.  Cas.  135. 
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From  the  fact  that  insurance  is  a  contract  to  shift  The  <K>iitraot  is 
risk  flows  the  second  great  principle  of  insurance  law,  "**^*^-'**'*- 
viz.,  that  the  contract  is  tcberrimce  fideiy  one  requiring 
the  utmost  good  faith  on  both  sides  (e). 

This  rule  applies  to  every  form  of  insurance,  fire, 
life,  or  marine  (/),  though  not  quite  to  its  fullest 
extent  to  guarantee  insurance,  which  comes  within 
the  rules  of  suretyship. 

Under  this  rule    complete   disclosure    must   be  Assnred's  datj 
made  to  the  insurer  of  every  fact  going  to  establish  J^ta  touSiing 
the  character  of  the  risk  to  be  shifted  by  the  con-  ''"^• 
tract  which  is  within  the  knowledge  of  the  insured, 
and  which  is  not  matter  of  common  knowledge  or 
speculation  or  mere  opinion  (jj).     If   the  assured 
keeps  back  information  which  goes  to  establish  the 
risk,  or  which  would  aflfect  the  willingness  of  the 
insurer  to  take  it  (except  perhaps  information  as 
to  his  the  assured's  own  personal  character,  as  he 
cannot  be  expected  to  speak  ill  of  himself)  {h),  he 
will  take  nothing  by  the  contract,  but  in  the  absence 
of  fraud  or  some  stipulation  to  the  contrary  will  be 
entitled  to  have  his  premium,  if  paid,  returned  to 
him. 

And  where  the  insurer  grants  a  policy,  knowing  An  insiurer 
that  he  will  never  run  any  risk  thereunder,  whether  iSI^aMUy  oi 
because   facts  invalidate  it  or  the  risk  is  alroady  J^^'^^'^J^'^n^ 
determined  in  his  own  favour,  he  will  be  equally  it  i«  estopped. 
subject  to  the  rule  of  good  faith,  and  will  either  be 
estopped  from  impugning  the  contract  or  held  to 
have  waived  any  breach  of  warranty  or  misrepre- 


(e)  I  Amould  5  (5th  ed.).  Joel  v.  Law  Union  and  Grown  Ins,  Co., 
(1908)  24  T.  li.  R.,  before  Alverstone,  L.C.J.  and  S.J. 

(/)  London  Assurance  v.  Manad,  1 1  Ch.  D.  363,  367,  48  L.  J.  Ch. 
331,  27  W.  R.  444>  and  cases  there  cited.  But  see  WheelUm  v. 
HarduHy,  8  £.  ft  B.  232,  285,  27  L.  J.  Q.  B.  241,  31  L.  T.  303, 6  W.  R. 
539.  {g)  Carter  v.  Boehm,  3  Burr,  1910. 

(A)  Sttn  Mutual  Co.  r.  Ocean  Insurance  Co,,  107  U.  S.  (17  Otto) 
485. 
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sentation  therein,  or  be  liable  to  repay  the  premium 
received. 

The  rule  applies  not  only  in  the  procuring  or 
granting  of  the  contract,  but  also  while  it  lasts  and 
after  the  risk  has  happened. 

A«ured*B  duty  If  the  insurod  accelerates  the  happening  of  the 
bappeDing  of  rfsk,  or  if,  wheu  it  occurs,  lie  refrains  from  doing 
tbertok.  what  he  ought   to   lessen  the  damage  consequent 

thereon,  he  hazards  his  chance  of  recovering  on  the 
contract.  The  true  view  on  this  subject  is  ex- 
tremely well  laid  down  in  a  Canadian  case  {i)  as 
follows : — 

DuUesof  "  An  agreement   to   indemnify  another  from    a 

uBured  in  case  j^j^j^^^  Contingency  carries  with  it  the  provision 
that  the  person  to  be  protected  shall  neither  wil- 
fully cause  a  loss  nor  purposely  increase  or  inflame 
it  by  wilfully  refraining  from  such  obvious,  easy,  and 
ordinary  exertion  as  may  be  always  reasonably  ex- 
pected from  a  person  willing  to  act  honestly  towards 
him  to  whom  he  looks  for  indemnity  (k).  If  the 
assured  wilfully  prevents  the  interference  of  others 
to  save  the  goods  which  would  otherwise  be  destroyed, 
or  the  working  of  the  fire  engines,  &c.,  to  extinguish 
the  fire,  preferring  to  see  them  destroyed,  in  reliance 
on  his  insurance,  he  thereby  commits  a  fraud  on 
the  insurers,  which  releases  them  from  their  con- 
tract "  (l). 

"  Where  he  wilfully  refrains  from  and  neglects  to 
save  the  insured  property,  having  no  reasonable  ex- 
cuse therefor,  and  having  ample  means  at  his  dis- 
posal so  to  do,  I  think  a  like  rule  should  apply.  If 
a  man  have  an  insurance  on  valuable  jewellery  kept 
in  a  small  box  of  light  weight  and  readily  portable, 

(i)  Dedin  v.  Queen  Insurance  Co.,  46  U.  C.  (Q.  B.)  611,  621. 

(k)  See  also  Chandler  v.  Worcester  Insurance  Co,,  K7  Mass.  (3  Cosh.) 
328. 

{t)  Devlin  ▼.  Queen  Insurance  Co,,  46  U.  C.  (Q.  B.)  611,  622,  per 
Hagarty,  C.  J. 
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if  he  see  the  house  in  which  he  and  they  are,  on 
fire,  and  he  wilfully  and  intentionally  leaves  the  box 
to  be  consumed  when  he  readily  could  remove  it, 
preferring  to  rely  on  his  insurance,  the  mind  natur- 
ally revolts  from  such  conduct,  as  evidencing  a 
dishonest  mind  and  a  fraudulent  disregard  of  the 
rights  of  others  "  (m).  The  Court  in  this  case  was 
careful  to  say  that  any  act  of  the  assured  preventing 
his  goods,  &c.,  being  saved,  to  disentitle  him  from 
his  remedy  under  the  policy,  must  be  done  with  the 
fraudulent  intention  and  purpose  of  throwing  the 
loss  on  the  insurers  (n). 

This  rule,  of  course,  has  its  other  side,  that  if  a  Asrored  wiu 
man  is  bound  to  do  his  best  for  the  insurer  in  case  whote«peiiw 
of  a  fire,  he  is  not  bound  to  do  so  at  his  own  cost,  »*  »^J8^ 

,  proporty. 

the  risk  insured  against  having  accrued.  This  result 
is  well  stated  in  an  American  case,  Withcrell  v. 
Marine  Insurance  Com/pany^  49  Maine,  200,  206,  as 
follows : 

If  duty  requires  the  occupants  of  a  house  which  savinjr 
is  in  danger  of  being  destroyed  by  fire  to  carry  their  ^  ^ 
property  out  of  the  door,  or  even  to  throw  it  from  the 
windows  rather  than  permit  it  to  become  a  prey  to 
the  flames,  they  ought  not  to  be  the  losers  by  fulfil- 
ling the  obligation  thus  imposed  on  them ;  nor  can 
it  make  any  matter  whether  the  injury  arises  from 
the  fracture  of  a  mirror  or  other  piece  of  furniture 
by  the  fall,  or  the  abstraction  by  a  thief  of  a  bale  of 
goods  when  it  reaches  the  pavement.  If  the  danger 
is  imminent,  even  though  the  event  shows  that  the 
goods  would  not  have  suifered  at  all  if  left  alone,  the 
insurers  are  still  liable. 

The  rule  is,  however,  to  a  certain  extent  limited 
by  the  rules  of  general  average  contribution,  and  the 

(w)  Devlin  ▼.  Queen  Insurance  Co.,  46  U.  C,  (Q.  B.)  611,  623. 
(»)  BaUHracci  v.  Fireman's  Insurance  Co.,  34  Louisiana  Annual, 
»44. 
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insurers  will  not  in  every  case  be  bound  to  meet  the 
whole  of  such  cost.     Thus — 

Cost  of  In  an  American  case  {o)y  blankets  were  put  on  a 

5^t^?Migh.  building  by  the  assured  to  protect  it  from  combus- 
bourtng  hoiwe.  tJon  through  a  neighbouring  fire-  The  insurers 
approved  of  the  act,  and  the  building  was  thereby 
saved.  The  blankets,  however,  were  spoilt,  and  an 
action  was  brought  by  the  assured  against  the 
insurer  for  the  cost  of  them.  It  was  held  that  the 
loss  was  not  covered  by  the  policy,  but  that  it  was  a 
subject  of  general  average,  to  which  the  insurer 
and  insured  should  contribute  in  proportion  to  the 
amount  which  they  respectively  had  at  risk  in  the 
store  and  its  contents.  It  was  also  held  that  build- 
ings in  the  neighbourhood,  which  would  have  been 
endangered  if  the  store  had  taken  fire,  and  upon  some 
of  which  the  defendants  had  made  insurance,  were  too 
remotely  aflfected  to  be  liable  to  contribution. 

There  is  no  question,  of  course,  as  to  the  applica- 
tion of  the  principle  in  marine  insurance.  American 
and  English  (p)  Courts  have,  however,  differed  as  to 
whether  a  fire  policy  on  a  ship  was  a  marine  policy 
so  as  to  be  liable  for  average.  But  in  England  it  is 
very  common  to  insert  an  average  condition  in  a 
mercantile  fire  policy  which  avoids  all  question  as  to 
the  law  which  might  otherwise  be  doubtful,  average 
not  being  in  its  inception  a  part  of  insurance 
law  (q). 

Fire  policy—         ^^  ^^J  ^^^^  ^^  would  sccm  possiblo  to  draw  a 

land  or  tea.      valid  distinction  between  policies  against  risk  of  fire 

to  part  of  a  common  adventure  and  risk  of  fire  to 

Creditors*        property  on  land  whose  owners  have  no  interest  in 

polieles. ^ 

(o)  Welles  y.  Boston  Co.,  23  Mass.  (6  Piokering)  182.  Bat  see 
Thompaon  v.  Montreal  Co.,  6  U.  C.  (Q.  B.)  319. 

(p)  Imperial  Marine  Co.  v.  Fire  InsuraTice  Corporation,  4  C.  P.  D. 
166,  48  L.  J.  C.  P.  424,  40  L.  T.  N.  S.  166,  27  W.  R.  680 ;  contra, 
Meixha7U8*,  dte,  Co,  v.  Assoeiaied  Fireman*e  Co.,  36  Am.  Rep.  428. 

{q)  Aitehison  ▼.  Lohre,  4  App.  Cas.  755,  760,  49  L.  J.  Q.  B.  123,  41 
L.  T.  N.  S.  323,  28  W.  R.  I. 
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common.  It  was  on  this  principle  that  in  Welles  v. 
Boston  Insurance  Company,  23  Mass.  182,  the  Court 
declared  that  a  man  who  saved  his  house  from  fire 
at  cost  to  himself,  and  thereby  prevented  the  spread 
of  a  fire  to  other  parts  of  the  city,  could  not  seek 
contribution  from  adjoining  owners,  saying  that  it  contribntion 
"  would  not  do  to  take  so  wide  a  range  in  the  ap-  neighbonn. 
plication  of  the  principle  of  contribution.  All  the 
buildings  in  the  city  may  remotely  have  been 
protected,  and  it  would  be  impossible  to  draw  the 
line." 

Fraudulent  intent  may  be  inferred  from  gross 
negligence  (r),  or  from  forbearance  to  use  reasonable 
exertions  and  means  at  hand  to  put  out  a  fire  (s). 

life  insurance  has  been   already   mentioned  as  is  the  oontraot 
perhaps  an  exception  to  the  general  principle  that  Jjjgj^^je » 
insurance  implies  indemnity.     It   would   seem    to  JJ?^*  ^'^ 
foUow  from  the  words  of  the  Gambling  Act  (14 
Geo.  III.  c.  48),  that  no  insurance  may  lawfully  be 
made  which  is  not  in  the  nature  of  an  indemnity 
for  the  loss  of  an  interest.     No  man  may  insure 
against  the  loss  of  anything  or  the  death  of  any 
person  in   which  or  in  whom  he  has  not  an  in- 
terest (t),   nor  for  more   than  the  value    of   that 
interest  (u),  nor  recover   on  such  insurance  more 
than  the  interest  which  he  has  (x).     Although  the 
words  of  the  statute  seem  intended  to  restrict  in- 
surance to  indemnity,  it  has  been  decided  that  life 
insurance  is  not  a  contract  of  indemnity. 

Insurance   on  life  falls  into    two  divisions — ^in- 
surance on  one's  own  life,  and  insurance  on  another's 
life.     The  two  classes  would  seem,  in  theory  at  least, 
to  be  governed  by  diflFerent  principles.     To  take,  creditor'* 
first,  insurance  on  another's  life  :  A  creditor  insures  ^°"*^' 

(f)  Qoodman  ▼.  Harvey^  4  A.  ft  £.  870,  876. 
(«)  Qovt  ▼.  Farmers^  Co,,  48  New  Hampshire  43.     Huckins  v. 
P«opfe>  /fwuronee  Co.,  31  N.  H.  238,  248. 
(0  8.  I.  («)  S.  I.  (X)  S.  3. 
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his  debtor's  life  as  a  means  of  securing  himself 
against  the  chance  of  the  debtor's  dying  without 
paying  him,  i.e,,  as  a  collateral  security  for  the 
debt  (y),  like  a  mortgagee's  fire  policy.  In  other 
words,  he  obtains  a  contract  of  indemnity  against 
the  loss  of  his  debt  by  the  death  of  the  debtor 
before  it  has  been  paid.  In  such  a  case  the  debt 
is  not  a  mere  excuse  for  the  policy ;  but  the  securing 
of  the  debt  or  indemnification  against  its  possible 
loss  is  the  reason  for  the  insurance  being  eifected. 

insursbio  Before   the  Gambling  Act,  Lord  Hardwicke  (z) 

n  ras  n    e.  j^^j^  ^j^^  ^^^  ^^  ^^  ^^^^  ^^^^  ^^  interest  at  the  time 

of  insurance  and  of  the  happening  of  the  event 
insured  against  would  suffice,  t.e.,  that  the  assured 
must  have  had  something  to  lose  when  the  risk 
was  insured  against  and  have  lost  something  by  its 
occurrence.  And  to  an  ordinary  reader  of  the  Act 
this  principle  would  seem  to  be  there  affirmed. 

Life  policies  do  not  usually  state  the  reasons  for 
which  they  are  effected,  nor  the  exact  nature  of  the 
interest  on  which  they  are  based.  Nor  do  insurers 
usually  raise  the  question  of  interest,  unless  they 
have  some  other  grounds  for  disputing  liability,  and, 
in  the  absence  of  any  suspicion  of  fraud,  they  are 
glad  to  insure  a  good  life.  But  the  practice  of  in- 
surers is  no  more  a  criterion  as  to  the  policy  or 
requirements  of  the  law,  than  is  the  practice  of  pay- 
ing debts  of  honour  a  proof  that  such  debts  could 
be  sued  on.  Similar  reasons  guide  in  both  cases. 
The  law  cannot  stop  people  from  paying  what  they 
are  under  no  liability  to  pay,  but  a  court  of  law 
would  be  entitled  to  demand  proof  of  interest  in 
an  insurance  policy,  notwithstanding  waiver  by  the 
insurers  of  such  proof. 

igiife  If    contemporanea    exjwsiiio    were    applied   to   the 

Insuranoe  


indemnity  ? 


(p)  Stackpoole  v.  Simonds,  2  Park  Ins.  932  (8th  ed.). 
\z)  Sadler's  Co.  v.  Badcock,  2  Atk.  554,  i  Wilson  10. 
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Gambling  Act,  there  is  little  or  no  doubt  that  the 
views  of  Lords  Mansfield  and  EUenborough,  two  of 
our  greatest  mercantile  lawyers,  who  understood 
fully  the  state  of  law,  custom,  and  circumstances  to 
meet  which  it  was  framed,  would  prevail  on  this 
subject.  They  both  undoubtedly  considered  that 
insurance  sur  autre  vie  was  a  contract  of  indemnity ; 
and  in  accordance  with  this  view  it  was  decided  in 
Godscd  V.  Boldero,  9  East  72,  that  a  creditor  of 
Mr.  Pitt,  who  had  been  paid  by  his  executors,  could 
not  recover  on  the  insurance  of  Mr.  Pitt's  life. 

This  view  was  long  held  correct,  but  was  over- 
ruled in  two  cases  which  now  control  the  law  as  to 
life  insurance — Dally  v.  The  India  and  London  Life 
Company  (a)  and  Law  v.  London  Indisputable  Com' 
pany  (6). 

The  first  of  these  decisions  is  based  (i)  on  a  mis-  Daiby^. India 
interpretation   of  the  Gambling  Act,  by  the    3rd  1(^  co. 
section  of  which  it  is  provided  that  no  greater  sum  **«"»*«*• 
shall  be  recovered  or  received  by  the  insurer  than 
the  amount  or  value  of  the  interest  of  the  assured 
in  the  life  or  event.     In  fire  insurance,  which  is 
under  the  same  statute,  a  man  must  have  interest 
at  the  time  of  insurance  and  of  loss.     But  in  life 
insurance  the  words  are  construed  in  a  different 
sense  altogether.     Yet  it  would  seem  to  be  clear 
that  the  same  words  in  the  same  statute  are  not 
capable  of  two  contrary  constructions. 

(2)  On  a  confusion  between  a  man's  interest  in 
his  own  and  another's  life.  Admitting  that  a  man 
cannot  be  indemnified  for  the  loss  of  his  own  life, 
a  creditor  certainly  can  be  so  for  the  death  of  his 
debtor  insolvent,  and  that  is  what  he  insures  for. 
Unless  he  was  owed  the  debt  he  could  not  insure 

(a)  24  L.  J.  G.  P.  2,  IS  a  B.  365, 18  Jur.  1024,  24  L.  T.  182,  3  W.  R. 
116. 

(6)  24  L.  J.  Ch,  196,  I  K.  &  J.  223,  I  Jur.  N.  S.  179,  3  W.  R,  155, 
24  L.  T.  208. 
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the  debtor,  and  usually  insurance  of  the  debtor  is 
the  last  method  a  man  would  adopt  for  recovering 
his  debt,  unless  he  can  get  the  debtor  to  pay  the 
premiums,  in  which  case  the  debtor  on  paying  the 
debt  is  entitled  to  assignment  of.  the  policy. 

(3)  On  a  mistaken  view  as  to  the  nature  of  a 
premium.  It  is  what  a  man  will  pay  to  protect 
himself  from  a  probably  greater  loss.  A  man  has 
no  insurable  interest  in  his  premiums,  and  by  law 
cannot  insure  them.  He  has  no  more  interest  in 
them  than  in  his  last  year's  butcher's  bill.  He  has 
had  in  each  case  the  equivalent,  for  by  payment  of 
the  premium  he  has  bought  immunity  from  the 
risk  he  wishes  to  cover  for  the  period  for  which  he 
seeks  insurance. 

(4)  On  a  petitio  principii.  Both  cases  consider 
that  life  insurance  cannot  be  a  contract  of  indem- 
nity, because  the  sum  is  certain,  and  all  will  be 
payable ;  but  the  very  point  to  be  decided  is,  Should 
the  whole  insurance  money  be  payable  at  all  events, 
or  only  so  much  thereof  as  compensates  for  the 
loss? 

creditore'  In  fire  insurance  the  amount  stated  io  the  policy 

^  **  ^^  limits  the  liability  of  the  insurer,  but  does  not  bind 

him  to  pay  the  whole  sum  on  the  happening  of  a 
fire,  without  any  rights  over  the  property  insured ; 
but  if  the  view  taken  in  the  two  cases  under  con- 
sideration be  right,  a  man  who  is  owed  a  debt  may 
make  thereof  an  excuse  for  a  speculation  in  the  life 
of  his  debtor  (d),  for  if  the  ordinary  rules  of  insur- 
ance do  not  apply,  there  seems  no  reason  why  he 
should  not  ''  make  an  excuse  of  the  statute "  and 
take  out  a  dozen  policies  each  for  the  amount  of  his 
debt,  and  claim  that,  all  being  several  contracts,  no 
evidence  can  be  adduced  to  show  in  any  one  case 

(d)  See  Wamock  v.  Davis,  104  U.  S.  (14  Otto)  775,  and  cases  there 
oited. 
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that  he  has  over-insured  his  interest,  since  contribu- 
tion  is  out  of  place  unless  the  contract  be  one  of 
indemnity.  But  the  courts  have  shrunk  from  this 
consequence  of  these  two  decisions  (e).  The  Liver- 
pool poisoning  case  is  a  striking  commentary  on  the 
possible  abuse  of  the  system  of  issuing  creditors' 
policies.  A  woman  having  lent  small  sums  of 
money,  then  insured  the  lives  of  the  debtors  for  an 
amount  exceeding  the  loans,  and  afterwards  poisoned 
them  to  obtain  the  insurance-money  (/). 

Where  such  policies  are  kept  up  at  the  debtor's 
expense,  they  are  a  security  given  by  him,  and  as 
such  not  open  to  objection ;  but  where  the  creditor 
at  his  own  expense  insures  the  debtor,  it  is  more 
economical  for  the  creditor  that  the  debtor  should 
die  quickly,  since  it  enables  him  to  get  his  debt  paid 
at  less  cost.  It  is,  indeed,  clear  that  insurance  by  a 
creditor  is  open  to  very  serious  objections  as  it  now 
stands,  for,  instead  of  having  something  to  lose  by 
the  death  of  his  debtor,  he  may  actually  find  himself 
in  pocket  thereby.  Unlike  a  mortgagee,  he  has  no 
security  for  his  debt,  and  indeed  insures  to  make  up 
for  the  want  of  such  security,  not  to  find  a  means 
of  preserving  the  security  which  he  has;  and  insur- 
ance enables  him  either  to  get  both  his  debt  and  his 
insurance  money,  or  to  let  off  his  debtor  at  the 
expense  of  his  insurers. 

In  the  Civil  Code  of  Lower  Canada,  which  as  to  Provision  of 
insurance  almost  wholly  corresponds  with  English  ^viTcoSe  as 
law,  and  is  a  good  summary  thereof,  the  objections  *<>  o'^**^"' 
to  creditors,  and  similar  policies  are  met  by  article 
2592,  which  is  as  follows:   *'The  measure  of  the 
interest  insured  in  a  life  policy  is  the  sum  fixed  in  the 
policy,  except  in  the  cases  of  insurance  by  creditors, 
or  in   other   like  cases,  in  which  the   interest    is 

(e)  Hdtden  ▼.  West,  3  B.  A  S.  579,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S. 
454,  II  W.  R.  423,  9  Jur.  N.  S.  747. 
(/)  Reg,  ▼.  Flannagan,  15  Cox  Or.  Gas.  411. 
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susceptible  of  exact  pecuniary  measurement.  In 
these  cases  the  sum  fixed  is  reduced  to  the  actual 
interest." 

Own  life  As  to  pollcies  on  a  man's  own  life,  different  con- 

Sdionniry!*  sidcratious  arise,  for  no  man  can  be  indemnified  for 
the  loss  of  his  own  life.  Such  policies  are  usually 
eflfected  as  a  provision  for  relatives  or  creditors. 

Although  an  insurance  by  a  man  on  his  own  life 
was  at  first  {g)  held  to  be  a  contract  of  indemnity,  it 
has  since  been  settled  not  to  be  so  (A),  but  to  be  a 
contract  by  the  insurer  to  pay  a  certain  sum  on 
the  happening  of  a  given  event — usually  the  death 
of  the  assured,  or  his  attaining  a  certain  age — 
and  the  sum  will  not  vary  with  reference  to  the 
greatness  or  smallness  of  the  loss  to  the  family  of 
the  assured. 

Life  policy.  By  a  policy  of  life  assurance,  the  assurer  agrees  to 

pay  the  assured  a  certain  sum  of  money  on  the  death 
of  a  person  therein  named,  and  in  consideration 
thereof  the  assured  pays  the  assurer  a  certain 
smaller  sum  immediately  on  effecting  the  insurance, 
or  agrees  to  pay  the  assurer  a  premium  or  annual 
sum  until  such  death  occurs ;  or  if  the  whole  period 
of  life  be  not  insured,  then  until  the  expiration  of 
the  term  during  which  the  insurance  is  to  continue. 

In  the  case  of  Dcdhy  v.  Indian  and  London  Life 
Assurance  Co.  (i),  a  life  assurance  is  thus  defined : 
"The  contract  commonly  called  life  assurance  is, 
when  properly  considered,  a  mere  contract  to  pay  a 
certain  sum  of  money  on  the  death  of  a  person  in 
consideration  of  the  due  payment  of  a  certain  annuity 
for  his  life,  the  amount  of  the  annuity  being  calcu 

{g)  Chdsal  v.  Bddero,  9  East  72. 

(h)  Dolby  V.  India  arid  London  Life  Co.,  supra,  p.  i  $.  Fryer,  v. 
Moreland,  3  Ch.  D.  675,  685,  45  L.  J.  Ch.  817,  35  L.  T.  N.  S.  458. 
25  W.  R.  21. 

(1)  15  C.  B.  387,  24  L.  J.  C.  P.  2,  24  L.  T.  182,  3  W.  R.  116,  18 
Jfir.  1024. 
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lated,  in  the  first  instance,  according  to  the  probable 
duration  of  his  life,  and  when  once  fixed  it  is  con- 
stant and  invariable.    The  stipulated  amount  of  the 
annuity  is  to  be  uniformly  paid  on  one  side,  and  the 
sum  to  be  paid  in  the  event  of   death  is  always 
(except  where  bonuses  have  been  given  by  prosperous 
offices)  the  same  on  the  other."  The  definition  given  Deanition 
by  Sir  George  Jessel  of  the  contract  of  life  assurance  ^  jSwiT^ 
is  "  a  purchase  of  a  reversionary  sum  in  consideration  ^-^ 
of  a  present  payment  of  money,  or,  as  is  generally 
the  ease,  of  the  payment  of  an  annuity  during  the 
life  of  the  person  insuring  "  (k). 

A  policy  of  life  insurance  is  not  an  insurance  from  Life  inmrance 
year  to  year,  but  the  premiums  constitute  an  annuity,  JSJinltJ!  ^'" 
the  whole  of  which  is  the  consideration  for  the  entire 
assurance  for  life,  and  no  proportionate  part  of  the 
moneys  payable  under  the  policy  is  represented  by 
the  payment  of  any  particular  premium  (l).  A  life 
policy  is  the  converse  of  an  annuity.  A  man  elects 
to  pay  the  insurers  an  annuity  on  their  guaranteeing 
his  representatives  a  lump  sum  on  his  death.  In 
the  other  case  a  lump  sum  is  paid  by  him,  he  to 
receive  an  annuity  for  his  life. 

In  either  case  there  is  no  relation  between  the 
annual  premium  and  the  risk  of  assurance  for  the 
year  in  which  it  is  paid. 

Indeed,  the  premium  for  single-year  insurance  is 
lower  than  the  year's  premium  on  a  whole  life  policy, 
there  being  no  certainty  of  death  within  the  period 
and  no  option  to  continue  (m). 

An  agreement  to  compensate  a  man  for  injuries  by  insarance 
accident  might  seem  to  be  a  contract  of  indemnity,  JSf^nt  and 
but  it  must  be  remembered  that  in  this  case,  as  in  indemniiy. 

{k)  Fryer  ▼.  Mordand,  3  Ch.  D.  68  5 .    See  previous  page. 
{I)  Harrison  v.  Ingram^  ex.  p.  Whinney  (i9CX>),  2  Q.  B.  718. 
(m)  Rose  v.  Medical,  drc,  ii  C.  G.  S.  (2nd  series)  151.    Scottish 
Widows*  Fund  r,  Buist,  3  C.  S.  C.  (4th  series)  1078. 
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that  of  on  insurance  on  a  man's  own  life>  the  value 
of  the  peril  insured  against  cannot  be  appraised  in 
money,  and  therefore  the  insured  cannot  really 
be  indemnified;  for  although  the  evil  results  of 
bodily  injury  can  often  be  alleviated  by  what  money 
will  procure,  mere  money  cannot  allay  or  remove  the 
suifering,  and  therefore  cannot  really  constitute  an 
indemnity.  Moreover,  the  payment  contracted  by 
the  insurers  to  be  made  in  case  of  accident  is,  under 
present  practice,  a  certain  fixed,  invariable  sum.  No 
gradual  scale  of  compensation  for  different  accidents 
could  be  satisfactorily  framed,  for  the  reason  already 
mentioned,  that  bodily  pain  and  suffering  do  not 
admit  of  a  precise  valuation.  "Where  there  is  indem- 
nity by  the  insurer,  there  is  subrogation  of  him  to 
the  rights  of  the  assured;  but  by  the  Railway 
Passengers'  Assurance  Company's  second  Act,  the 
right  of  subrogation  in  case  of  accident  insurance  is 
negatived  (n). 

A  tortfeasor,  who  may  have  caused  an  accident,  not 
resulting  in  death,  cannot  plead  an  insurance  against 
accident  in  mitigation  of  damages  (o),  the  result  of 
which  is  that  a  man  may  sometimes  make  a  con- 
siderable profit  out  of  an  accident  by  judicious 
insurance,  since  he  is  not  accountable  to  his  insurers 
for  any  surplus  over  and  above  full  compensation. 

But  where  an  insured  man  is  killed  by  an  accident, 

except  where    the  tortfeasors  get  some  benefit  from  the  insurance; 

L^  cam^*    for  the  right  conferred  by  s.  2  of  the  Fatal  Accidents 

iMu»t^     Act,  1846,  commonly,  called  Lord  Campbell's  Act 

deducted  from  (which  is  adopted  by  the  Consolidated  Statutes  of 

°^*^         Ontario,  c.  135,  ss.  2  and  3),  to  recover  damages  in 

respect  of  death  occasioned  by  wrongful  act,  neglect, 

or  default,  is  restricted  to  the  actual  pecuniary  loss 


Insarance  not 
pleadable  in 
action  for 
negligence. 


(n)  27  &  23  Vict.  c.  125. 

(o)  BrtuOnirn  v.  G.  W.  i?.,  L.  R.  10  Ex.  I,  44  L.  J.  Ex.  9,  31  L.  T, 
N.  S.  464,  23  W.  R.  48. 
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sustained    by    the    plaintiff  (^;).     Therefore   in   an 

action    under    that    Act    the    damages    payable  in 

respect  of  a  death  caused  by  a  tortious  act  may  be 

reduced  by  reference  to  the  prudence  of  the  deceased 

in  insuring  his  life,  and  the  tortfeasor  is  allowed  to 

plead  such  insurance  in  mitigation  of  damages  (q).  Extent  of 

The  pecuniary  benefit  accruing  from  the  premature  ^,^®^  J^^^^ 

death  through   negligence   of   a    person    who    has  d»^i»of  hns- 

insured    his  life  out    oi  his  own  earnings  tor  the 

benefit    of  his  widow,  consists  in  the  accelerated 

receipt  of  a  sum  of  money,  the  consideration   for 

which  had  already  been  paid  by  him,  and  may  be 

taken  to  be  represented  by  the  use  or  interest  of  the 

money  during  the  period  of  acceleration  (r).     The  Eeason  for 

argument  against  reducmg  the  damages  by  reason  ?nro^^*'irom 

of  an  insurance  was  well  expressed  by  Mr.  Justice  <ian>*8:«8. 

Burton  in  a  case  in  the  Appeal  Court  of  Ontario  («) 

thus : — "  It  is  possible  that  in  accordance  with  the 

views  entertained  by  some  Judges  the  receipt  of  the 

insurance  money,  if  in  excess  of  the  loss,  may  be  a 

complete  answer  to  the  action,  but  if  that  view  be 

correct  it  follows  that  the  policy  has  been  in  fact 

efiected  for  the  benefit  of  the  Company  to  whoso 

n^lect  the  death  is  attributable,  and  that  the  family 

lose  the  payments  and  interest  which  have    been 

expended  to  procure  that  result." 

In  a  Scotch  action  of  damages,  on  account  of  a 
fire  caused  by  a  spark  from  a  locomotive,  the  fact 
that  the  pursuers'  loss  was  covered  by  insurance 
formed  no  objection  to  their  title  to  sue,  nor  (there 
being  no  question  raised  as  to  responsibility  for 
costs)  was  it  necessary  to  sist  them  as  pursuers  (t). 

(p)  Orand  Trunk  Railway  v.  Jennings  (1888),  13  App.  Gas.  800. 
Affirming  15  Ont.  App.  A77' 

{q)  Hick8  V.  Nevyport  Railway^  4  B.  ft  S.  403,  note.  Bradbum  v. 
G.  W,  R.  Co.,  L.  R.  10  Ex.  i. 

(r)  Orand  Trunk  v.  Jennings,  supra. 

{«)  BtdceU  Y.  Orand  Trunk  Railway  Co.,  13  Ont.  App.  174.  See 
abo  CarToU  v.  Missouri  Railway  Co.,  "57  Am.  Rep.  382. 

[t)  Port  Oiasgow,  dec,  Co.  v.  The  Caledonian  RaUway,  29  Sco.  L. 
Bcp.  577. 
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THE   CONTRACT   OF   INSURANCE. 

The  usual  instrument  containing  a  contract  of 
insurance  is  called  a  policy,  a  term  borrowed  from 
the  Italian  merchants  who  introduced  the  practice  of 
insurance  into  this  country  (u). 

But  any  contract  of  insurance  comes  within  the 
word  "  policy,"  and  there  is  no  statutory  or  formal 
document  necessary  to  make  a  contract  of  insurance. 
If  a  contract  of  insurance  is  created  by  any  binding 
means  that  is  a  "  policy "  to  all  intents  and  pur- 
poses (v). 

At  common  law  a  verbal  promise  for  a  valuable 
consideration  to  issue  a  policy  of  insurance  is  valid. 
**  Such  promise  need  not  be  in  writing,  any  more  than 
a  promise  to  execute  and  deliver  a  bond  or  a  bill  of 
exchange  or  a  negotiable  note  "  (x) ;  and  insurance 
contracts  other  than  guarantee  insurances  are  not 
within  the  Statute  of  Frauds  ;  and  the  contract,  being 
consensual,  depends  for  its  validity  en  agreement  be- 
tween the  parties  as  to  the  risk  and  premium,  and  not 
on  the  particular  evidence  used  to  prove  the  same  (y). 

The  Gambling  Act  (14  Geo.  III.  c.  48),  s.  2, 
evidently  contemplates  that  insurance  will  be  made 
by  policy,  but  does  not  enact  that  it  shall  be  so  made, 
but  only  that  all  policies  shall  contain  the  name  of 
the  person  interested  therein.  This,  however,  does 
not  apply  to  insurances  in  friendly  societies  under 
1 3  and  1 4  Vict.  c.  1 1 3  (z).  No  subsequent  statute  now 


(m)  The  Italian  polizza  is  derived  from  voK&wrvxpv,  iwlyptychum,  a 
tablet  of  several  folds  (as  distinguished  from  diptych,  triptych,  i:o.), 
used  in  late  Latin  for  an  account  or  memorandum  book.  Seie 
Facciolati,  s.v.  "  polyptychum  " — Littr6,  s.v.  "  police." 

(v)  Re  Norwich  Equitable  Fire,  rf-c,  57  L.  T.  244. 

(x)  Kains  v.  Knightly,  Skinner  55  (a.d.  1681 ).  Commercial  Mutual 
V.  Union  Mutual,  19  Howard  (U.S.)  318.  Newman  v.  Bdsten,  76 
L.  T.  Journal,  228. 

{y)  Bishop  y.  Clay  Insurance  Co.,  49  Connecticut  167.  Bishop  of 
Chatham  v.  Western,  dCrc.  Co,,  i  Pugs.  &  Tr.  (New  Bruns.)  242. 
Dav%es  v.  National  Fire  Co.  (1891),  App.  Cas.  485. 

(2)  Atkinson  v.  Atkinson,  95  W.  N.  114  (3). 
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in  force  enacts  this,  unless  it  be  the  Stamp  Act, 
1 89 1  {a),  whereby  it  is  enacted  that  the  insurers  are 
bound  under  penalty,  to  issue  a  stamped  policy  within 
a  certain  time  after  they  have  accepted  a  premium. 
But  this  enactment  obviously  aims  only  at  protecting 
the  revenue,  and  it  is  impossible  to  suppose  that  it 
was  thereby  intended  to  punish  the  assured  for  a 
breach  by  the  insurer  of  his  statutory  duty  or  that  it 
was  intended  to  interfere  with  his  right  to  demand 
a  stamped  policy,  which  would  be  evidence  of  the 
contract  of  insurance  agreed  between  the  parties. 

Though,  as  has  been  seen,  no  enactment  in  express  roiiey 
terms  makes  it  necessary  to  have  a  contract  of  insur-  SJStitntion^ 
ance  in  writing,  the  special  constitution  of  each  com-  oompM»y- 
pany  usuallyprovides  the  mode  in  which  the  company 
is  to  be  bound  and  policies  must  be  issued  in  accord- 
ance with  the  provisions  of  such  constitution  before 
the  assured  can  sue  on  the  insurance.     But  this  rule 
will  not  prevent  the  Courts  from  making  a  company 
issue  a  policy  when  there  is  clear  proof  of  an  agree- 
ment to  insure.     In  marine  insurances,  it  is  espe- 
cially common  to  issue  after  loss  a  stamped  policy 
in  accordance  with  the  slip,  which  is  held  binding  in 
honour,  if  not  in  law,  as  a  real  contract  (6). 

It  may,  it  seems,  be  shown  by  parol  evidence  that  Parol evwenc© 
a  policy  was  intended  by  an  intestate  to  be  for  the  ©f  policy? 
benefit  of  his  wife  under  the  Married  Women's  Property  Married 
Act,  1870,  s.  10  ;  or  the  Married  Women's  Property  pro^yAcu. 
Act,  1882,  s.  II  (c).     It  must  be  observed  that  the 
insurers  in  this  case  did  not  dispute,  though  they 
had  mistaken,  the  intestate's  intention. 

If  a  policy  has  been  delivered  by  the  insured  to  Kacrow. 

(a)  54  &  55  Vict.  c.  39,  B8.  91  to  100,  extended  by  58  &  59  Vict.  c» 
16,  a.  13.    Lancashire  Fire  Co.  v.  Inland  Revenue  (1899),  i  Q.  B.  353. 

(6)  See  Mead  v.  Davidson,  3  A.  &  E.  303.  Lishman  v.  NorAem 
Marine  Co.,  L.  R.  10  C.  P.  179,  44  L.  J.  C.  P.  185,  32  L.  T.  N.  S. 
170,  23  W.  R.  733.  Morocco  Land  Co.  v.  Fry,  11  Jur.  N.  S.  76, 
n  L.  T.  N.  S.  618,  13  W.  R.  310.  Fisher  v.  Liverpool  Marine  Co., 
Ix  R.  8  Q.  B.  469. 

\c)  Neuman  v.  BeUten,  Sol.  Jour.  23  leb.  1884,  p.  301. 
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an  agent  as  an  escrow  there  must  be  sufficient  evi- 
dence to  show  that  it  has  been  divested  of  that 
character  before  the  insurer  is  bound  by  it  (rf). 

Action  on  If  »  poUcj  has  been  duly  signed  and  counter- 

d^iirei^'  signed,  and  is  ready  to  be,  although  it  has  not  been 
in  fact,  delivered  by  the  insurers,  it  will  be  deemed 
to  be  so  far  delivered  that  the  assured  cannot  sue  in 
equity  for  the  loss,  on  the  ground  of  the  policy  not 
being  a  perfected  one,  and  therefore  not  sufficient  to 
support  an  action  at  law  (e).  And  where  a  policy 
purported  to  be  signed,  sealed,  and  delivered,  and 
had  in  fact  been  signed  and  sealed,  but  had  never 
left  the  office  of  the  company,  the  House  of  Lords 
held  that  there  was  a  delivery  (/). 

inraranoe  It  has  been  held   in  Scotland  that  there  may  be 

without  policy,  iiigurajice  without  delivery  of  a  policy  if  the  terras 
roiiey  must  ^^^  agreed  and  if  the  premium  has  been  paid  (g), 
and  if  the  policy  when  issued  does  not  conform  to 
the  true  intent  of  the  parties  at  the  time  when  the 
insurance  is  agreed  upon,  it  may  be  rectified  or  the 
true  contract  sued  upon  (A).  If  a  parol  contract  be 
proved,  it  will  not  be  held  to  have  merged  in  a 
policy  which  is  not  in  conformity  with  the  parol 
agreement  (t),  and  in  such  case  the  policy  may  be 
rectified  so  as  to  accord  with  the  parol  contract  (k). 
Indeed,  on  most  policies  issued  there  is  a  notice  to 
return  them  for  correction  if  they  are  not  accurately 
set  out. 

(rf)  Confederation  Life  v.  G*DonneUj  lo  Canada,  Sup.  Ct  94. 

(e)  M'Farlane  v.  Andes  Insurance  Co.,  20  Grant  (U.  C.)  486. 

(/)  Xenos  V.  Wickhom,  L.  R.  2  H.  L.  296,  36  L.  J.  Ex.  313,  16  L.  T. 
N.  S.  800,  16  W.  R.  38.  Jones  v.  Provincial,  j6  U.  C.  (Q.  B.)  477. 
Bankin  v.  Potter,  6  H.  L.  G.  1 14.    Thompson  v.  Adams,  23  Q,  B,  D.  361. 

{g)  Christie  v.  North  British,  3  C.  S,  C.  (ist  scries)  519,  ^825, 
PossiUr  V.  Trafalgar  Life,  27  Beav.  ^77. 

{h)  Albion  Co.  v.  Mills,  3  Wils.  &  Shaw  (Scotch)  218,  227  (H.  I,,). 
See  Wylie  v.  Times  Fire,  23  C.  S.  C.  (2nd  series)  1498.  OUey  t. 
Fisher  (1886),  34  Ch.  D.  367. 

(»)  Relief  Fire  Co.  v.  Slww,  94  U.  S.  (4  Otto)  574.  Newman  v. 
Bdsten,  supra. 

(fc)  Motleux  V.  London  Assurance,  i  Atk.  545.  CoUett  v.  Morrtson, 
21  L.  J.  Ch.  878,  9  Ha.  j6^. 
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And  an  offer  to  insure  on  terms  cannot  be  revoked  iwne  of  policy 
after  receipt  or  acceptance.  Insurers  usually  issue 
the  policy  even  if  the  loss  intervenes  between  the 
acceptance  and  the  usual  time  for  issue  (I).  But 
it  would  appear  that  if  the  risk  is  changed  before 
the  premium  is  paid  they  will  not  be  liable  (m). 

The  person  to  sue  on  the  policy  is  the  person  in 
whom  the  interest  appears,  not  necessarily  the  person 
with  whom  it  is  made. 

Therefore  where  a  policy  was  by  deed  poll  and  AmUffuoiw 
the  covenant  to  pay  was  ambiguous  as  to  the  person  ^um'Li  to  bo 
mth  whom  it  was  made,  it  was  construed  as  being  J^^ratld!" 
with  the  person  ii^  whom  the  interest  appeared,  and 
he  was  allowed  to  sue  in  his  own  name  though  he 
had  not  himself  effected  the  policy  (n). 

The  proper  mode  of  obtaining  the  benefit  of  an  Remedy  tor 
agreement  to  insure  would  seem  to  be  either  to  sue  SgraTnTe^to 
for  a  proper  policy,  or  claim  damages  for  breach  of  ^"'  p®"*^^- 
contract  to  grant  one,  or  to  seek  relief  on  the  footing 
of  a  proper  policy  having  been  issued.     The  latter 
course  has  been  adopted  in  Canada  and  the  United 
States  (o).     And  in  Canada  the  Supreme  Court  have  company  can't 
held  that  an  insurance  company  could  be  restrained  Jjjjfy^**^' "' 
from  pleading  want  of  a  seal  to  a  policy  (p).     This 
no  doubt  did  substantial  justice,  and  attained  the 
end  which  might  have  been  reached  by  a  suit  in 
equity  for  a  proper  policy ;  but  the  law  laid  down  is 


(0  Mildred  v.  Masjtcnn,  8  App.  Cas.  874. 

(m)  Canning  v.  Farquhar,  16  Q.  B.  D.  727,  58  L.  J.  Q.  B.  225, 
H  W.  R.  423,  2  Times  L.  R.  386. 

(n)  Mom  v.  Legal  and  General  Life,  i  Victoria  Law  315.  Sunder- 
W  Marine  v.  Keameif,  16  Q.  B.  925.  Hodson  v.  Ohaerver  Life 
Innranee,  8  E,  &  B.  40,  26  L.  J.  Q.  B.  303,  29  L.  T.  O.  S.  278,  3  Jur. 
N.  S.  1125,  5  W.  R.  712.  ^vans  v.  Bignold,  L.  R.  4  Q.  B.  622,  38 
I.  J.  Q.  3.  293,  20  L.  T.  N.  S.  659,  17  W.  R.  882. 

(0)  Bhugwandass  v.  Netherlands,  <fcc.,  14  App.  Cas.  83.  Pcnley  v. 
Beaecn  Co.,  7  Gnint  (U.  C.)  130.  Mackie  v.  European  Co.,  21 
L  T.  N.  8.  102,  17  W  R.  987.  Thompson  v.  Adams,  23  Q.  B.  D, 
361. 

[p)  Umdgn  J/ife  Assurance  Co.  v.  Wright,  $  Canada  (S.  C.)  ^66. 
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Accepting 
poUcj  without 
noticing 
mistike. 


Preeamption 
that  policy 
read. 


Altention 
of  policy. 


at  least  doubtful,  and  the  members  of  the  Court 
were  not  unanimous. 

It  is  usual  to  print  upon  a  policy  a  notice  re- 
quiring the  assured  to  inspect  it  immediately  on 
receipt  and  return  it  for  correction.  But  even  if 
there  be  no  such  notice,  if  a  man  does  not  read  his 
policy  he  has  only  himself  to  blame,  and,  by  not 
returning  it,  if  wrong  he  may  waive  all  right  to 
complain  subsequently  of  any  mistakes  occurring  in 
it  (2). 

The  insured  is  presumed  to  have  read  his  policy 
and  to  know  its  contents  unless  he  shows  that  he  was 
dissuaded  therefrom  by  some  trick  or  fraud  (r). 

Where  the  Company's  agent  filled  up  a  proposal 
untruly,  though  not  to  the  knowledge  of  the  appli- 
cant who  signed  without  reading  it,  the  proposal 
being  stated  to  form  the  basis  of  the  policy  granted 
on  condition  of  its  truthfulness,  it  was  held  that  the 
applicant  must  be  taken  to  have  read  the  answers 
before  signing  the  proposal,  and  that  the  agent 
acted  as  agent  for  the  applicant  and  the  policy  was 
void  (s). 

A  policy  may  of  course  be  altered  by  consent  of 
parties,  whether  the  alteration  consists  in  correcting 
an  error  or  an  omission,  or  in  variation  of  the  terms 
of  the  contract.  But  a  material  alteration  of  the 
policy  by  the  assured  without  the  consent  of  the 
insurer  will  be  treated  as  a  fraud,  and  avoid  the 
contract  (t), 

(£)  Watkina  v.  B^miU,  lo  Q,  B.  D.  178,  52  L.  J.  Q.  B.  121,  48 
L.  T.  N.  S.  426,  31  W.  R.  337- 

(r)  New  York  Life  v.  MrMasUr,  87  Fed.  Rep.  63.  McElroy  v. 
British  American  Co.,  94  Fed.  Rep.  990.  But  see  Smith  v.  Crty  of 
London  Co.,  15  Canada  69.  Mowatt  v.  Provident  Savings,  dec,,  27 
Ont.  App.  675. 

(«)  Biggar  v.  Boch,  dec.  Society  (1902),  i  K.  B.  516,  85  L  T.  636, 
71  L.  J.  K.  B.  79,  18  Times  L.  R.  119. 

(0  Liverpool,  London,  and  Olobe  v.  Wyld,  21  Grant  (U.  C.)  458, 
23  Grant  442,  i  Canada  604.  Hill  v.  Patten,  8  Eaat  373.  French  v. 
Patten,  i  Camp.  72, 180.  Fairlie  v.  Christie,  7  Taunt.  416.  Langhom 
V.  Cologan,  4  Taunt.  330.  Sanderson  v.  Symonds,  i  B.  &  B.  426. 
Master  v.  Miller,  4  T.  R.  32a 
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When  on  a  proposal  and  agreement  for  an  insur-  Poucy  not 
ance  a  policy  is  drawn  up  by  the  insurance  office  in  l^^ment!^ 
a  form  differing  from  the  terms  of  the  agreement, 
and  varies  the  rights  of  the  assured,  the  Court  will 
look  at  the  agreement  and  not  at  the  policy  (u). 
Where  the  mistake  cannot  be  rectified,  it  seems 
that  the  contract  will  be  rescinded  and  a  return  of 
premiums  ordered  (v). 

And  where  a  policy   provided,    that    at    stated  contract 
intervals  there  should  be  payable  to  the  company  a  JUSSSm"** 
mortuary   premium,  for  such    an    amount  as   the  JJ[^®^*®^^ 
executive   committee  might  think  fit,  After  some  where  delay, 
years    the    company  demanded   higher  premiums, 
but  the  House  of  Lords  decided  that  the  nature  of 
the  policy  being  "  tricky,"  and  the  assured  being 
misled    thereby,   he   was    entitled    to  rescind   the 
contract,  and  to  claim  a  return  of  the  premiums  he 
had    paid,   notwithstanding  delay  in   bringing  the 
action  (x). 

Where  a  policy  is  not  in  accordance  with  the  when  a  mii. 
real  terms  of  the  agreement,  but  such  terms  though  bi^^ifled!*' 
agreed  on  with  the  agent  by  the  person  seeking 
insurance  have  not  been  by  him,  or  at  all,  com- 
municated to  the  insurer,  or  if  communicated  not 
adopted,  rectification  will  not  be  ordered,  but  the 
policy  will  be  declared  not  binding  on  the  insurers, 
and  they  will  have  to  repay  the  premiums  paid,  as 
money  paid  to  them  und^r  a  mistake  (y),  or  for  a 
security  which  they  have  not  given  and  refuse  to 
give. 


(»)  CoUeU  V.  Morrison,  9  Haro  162,  21  L.  J.  Ch.  878.  Henkle  v. 
IZoyn/  Exchange,  i  Ves.  Sr.  317.  Parsons  v.  Bignold,  15  L.  J.  Ch. 
379.  13  Sim.  518,  7  Jur.  591.  BaU  v.  Stone,  i  S.  &  S.  210.  But  see 
M'Kenzie  v.  Coul^on,  8  Kq.  368. 

{v)  Fowler  v.  SeoUish  Equitable,  28  L.  J.  Ch.  225,  32  L.  T.  119, 
4  Jnr.  N.  S.  1 169,  7  W.  R.  5. 

{z)  Mutual  Beserve  Life  Insurance  Co.  v.  Foster  (1904),  20  T.  L.  R. 
715,  H.  of  L.  Cross  v.  Mutual  Beserve  Life  Insurance  Co.,  21  T.  L.  R. 
15.    Merino  v.  Mutual  Beserve  Life  Insurance  Co.,  21  T.  L.  R.  167. 

(y)  Fouier  v.  Scottish  Equitable,  sujfra. 
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Subject  to  the  power  of  proving  that  the  policy 
does  not  embody  the  real  terms  agreed  upon,  no 
material  terms  may  be  imported  into  a  written 
contract  of  insurance  which  the  parties  have  not 
thought  fit  to  insert  (2;). 

Low  of  pouoy.       If  a  policy  of  assurance  be  lost  or  destroyed,  an 

iiK^mnmedby  actiou  wiU  nevertheless  lie  to  recover  the  insurance 

judgement.        moncy,  and   the  order  or  judgment  of  the  Court 

directing    the    office    to    pay   will    be    a   sufficient 

indemnity  against  subsequent  claims  (a). 

Premium—  Payment  of  a  premium  demanded  on  application 

w»ont.*'^  for  a  policy  does  not  give  the  applicant  an  absolute 
title  to  a  policy.  But  if  the  risk  is  rejected,  or  a 
higher  premium  demanded  and  refused,  the  insurer 
must  offer  to  return  the  premium.  Still,  the  mere 
fact  that  the  agent  retains  the  premium  by  arrange- 
ment with  the  applicant,  pending  an  effort  to  get  the 
insurers  to  reconsider  their  decision,  will  not  amount 
to  a  failure  to  repay  (6). 

Interim  notes.  The  interim  protection  notes  given  by  fire  insur- 
ance companies  bear  an  analogy  to  the  slips  com- 
monly used  in  cases  of  marine  insurances  preliminary 
to  the  issuing  of  policies  (c).  The  slip  contains  the 
heads  of  the  contract,  and  is  itself  a  contract  of 
insurance,  but  not  a  policy,  and,  in  virtue  of  certain 
enactments  when  given  on  marine  risks,  is  not 
enforceable  at  law  or  in  equity,  but  available  in 
evidence  where  material  (rf). 


(2)  Dudgeon  v.  Pembroke,  2  App.  Cas.  284,  298,  46  L.  J.  Q.  B.  409, 
36  L.  T.  N.  S.  382,  25  W.  R.  499.     (Mson  v.  Small,  4  H.  L.  C.  s^is. 

(o)  CrockaU  v.  Ford,  25  L.  J.  Ch.  552,  2  Jur.  N.  S.  436,  4  W.  R. 
426.  England  v.  Tredegar,  L.  R.  i  Eq.  344,  35  L.  J.  Ch.  386,  35 
Beav.  256. 

(6)  OUerbein  v.  Iowa  State  Insurance  Co.,  $7  Iowa  274. 

(c)  Queen  Insurance  Co.  v.  Parsons,  7  App.  Caa.  96,  125,  51  L.  J. 
P.  C.  II,  45  L.  T.  N.  S.  721.  lonides  v.  Pacific,  L.  R.  7  Q.  B.  5x7, 
41  L.  J.  Q.  B.  190,  26  L.  T.  N.  S.  7Z^,  21  W.  R.  22. 

(d)  Thompson  v.  Adams,  23  Q.  B.  D.  361.  Bhugwandass  v, 
J^etheHands,  d&c,  14  App.  Cas.  «3. 
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The  Underwriters  at  Lloyds  have  however  for  some 
years  undertaken  the  business  of  insuring  against 
iire  risks  on  land,  and  the  "  slip  "  has  been  held  to  The  slip. 
constitute  a  binding  policy  of  insurance,  not  subject 
to  the  implied  condition  of  the  tender  of  a  policy 
within  a  reasonable  time  (e). 

The  interim  note  contains  a  proposal  to  effect  an  interim  notes, 
insurance  on  the  companies'  usual  terms  and  con- 
ditions, and  the  interim  insurance  is  made  subject 
to  those  terms  and  conditions,  and  they  ought  to  be 
read  into  the  interim  note  so  far  as  they  are  lawful ; 
and  the  note  forms  a  contract  of  insurance  during 
the  interval  between  the  proposal  and  the  final 
acceptance  or  refusal  of  the  insurers  (/). 

Interim  receipts  for  the  whole  or  part  of  the  interim 
premium,  and  insuring  the  applicant  for  a  month  or  "•^p"- 
until  notice  of  rejection,  are  common  in  England,  but 
have  rarely  been  subjects  of  action  (^). 

An  insurance  company  are  clearly  entitled  to 
make  the  insurance  under  an  interim  receipt  subject 
to  the  conditions  in  the  usual  policy  (h).  Reference 
thereto  in  the  receipt  will  affect  the  applicant  with 
notice  thereof  (i),  provided  that  he  is  permitted  an 
opportunity  of  learning  what  the  conditions  are. 

If  the  interim  receipt  be  for  so  many  days,  and 
the  policy  contain  a  condition  that  the  insurance 
may  bo  terminated  at  any  time  within  the  period 
originally  contracted  for  on  ten  days'  notice,  and 
the  repayment  of  a  rateable  portion  of  the  pre- 
mium for  the  unexpired  term,  ten  days'  notice  must 
be  given  to  terminate  the  interim  insurance  and 

(e)  Thompson  v.  Adams,  supra.  Home  Marine  Ins.  v.  Smith,  46 
W.  R.  661. 

(/)  Qtteen  Insurance  Co.  v.  Parsons,  7  App.  Cas.  96,  125,  51  L.  J. 
P.  a  11,45  L.  T.N.  S.  721. 

to)  Maekie  v.  European  Co.^  21  L.  T.  N.  S.  102,  17  W.  R.  987. 

(*)  M'Queen  v.  Phcenix,  27  U.  C.  (C.  P.)  511. 

{%)  Queen  Insurance  Co.  v.  Parsons,  7  App.  Cas.  96,  124  seq. ;  vide 
supra. 
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tender  of  the  unearned  part  of  the  premium  made  (k). 
So  if  a  fire  happens  within  the  period  of  interim 
insurance,  but  after  notice  that  a  regular  insurance 
will  not  be  issued,  the  insurance  company  are  bound 
for  ten  days  after  the  notice  given  (I), 

But  if  the  insurers  give  no  notice  of  rejection, 
and  do  not  issue  a  policy,  it  would  seem  that  they 
will  be  taken  to  have  elected  to  accept  the  proposal, 
and  they  will  be  liable  thereon,  unless,  of  course,  it 
is  stated  that  silence  amounts  to  refusal  to  go  on 
with  the  contract.  Where  an  interim  receipt  was 
given  on  a  form  declaring  that  a  policy  would  be 
issued  in  sixty  days  if  approved,  and  the  agent  giving 
the  receipt  did  not  report  the  transaction,  the  in- 
surers were  held  liable  for  his  neglect  and  the 
absence  of  the  policy — the  receipt  constituting  a 
valid  insurance  (m). 

Truinotion  It  is  rare  for  a  case  to  arise  of  a  policy  against  fire 

amoantingr  to  iii  ^  -r^         '       j^»  ^     7         ^ 

le-inaaruiM.  on  land,  lost  or  not  lost.  But  m  Oiffard  v.  Queen 
Inmrance  Company  (n),  the  plaintiff  insured  in  the 
London  and  Liverpool  Company  from  October  2, 
1865  to  October  2,  1866.  Before  the  term  ex- 
pired he  received  a  notice  from  their  sub-agent  that 
the  insurers  would  renew,  and  accordingly  he  paid 
the  premium  to  him  on  their  account.  The  general 
agent  of  the  company  declined  to  renew  the  policy, 
and  paid  the  premium  to  the  Queen  Insurance  Com- 
pany (the  defendants),  who  issued  a  policy,  dated 
October  16,  1866,  but  insuring  from  October  2,  1866, 
to  October  2,  1867.  The  premises  were  destroyed 
by  fire  on  October  1 3,  before  the  policy  was  issued ; 
but  the  plaintiff  did  not  know  that  he  was  insured 
by  the  defendants  until  he  received  the  policy  from 
the  sub-agent,  who  also  acted  for  the  defendants. 


{k)  Grant  v.  Beliance  Mutual  Fire  Co.,  45  U.  C.  (Q.  B.),  229. 
(/)  Ibid. 

(m)  PaUerson  v.  Royal  Insuranet  Co.,  14  Grant  (U.  C.)  169. 
(n)  I  Hannay  (New  Bruns.)  432. 
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It  was  held  that  the  transaction  amounted  to  a  re-  Be-bunrance. 

insurance,  and  that  the  defendants  in  effect  insured 

the  property,  "  lost  or  not  lost,"  in  other  words, 

'burnt  or  not  burnt,"  from   October   2,    1866,  to  "Burnt  or  not 

October  2,  1867.  ^™*'' 

In  certain  businesses  in  this  country  it  seems  to  openpoiicj. 
be  the  practice  to  take  out  an  open  policy  against 
all  risks  by  sea  and  land,  and  to  provide  that  the 
assured  may  declare  thereon  so  soon  as  he  learns 
that  property  at  his  risk  of  the  class  insured  is  in 
transit  to  him,  and  whether  such  property  is  at  the 
time  lost  or  not. 

Firms  which  have  to  transmit  valuable  property 
or  securities  through  the  post  thus  insure  them ; 
and  even  when  simultaneously  advised  of  trans- 
mission and  loss,  they  can  still,  under  such  a  policy, 
declare  their  loss,  provided  only  that  they  observe 
good  faith  in  the  transaction. 

Another  class  of  policy  is  that  termed  a  floating  Floating 
policy.     The  amount  of  goods  covered  by  such  a  **®**'^^* 
policy  is  ascertainable  at  the  moment  of  loss  only, 
and,  to  protect  the  insurers,  such  a  policy  provides 
that  the  liability  of  the  insurers  shall  be  only  rate- 
able (0). 

Thus  if  it  be  on  a  fluctuating  amount  of  goods  in 
a  warehouse,  and  the  amount  there  at  the  date  of 
a  fire  exceed  the  amount  of  insurance,  the  owner 
will  be  his  own  insurer  pro  rata,  and  will  not  receive 
the  whole  of  the  insurance  money.  This  kind  of 
policy  is  adopted  to  prevent  the  assured  from 
making  his  policy  cover  in  effect  a  larger  amount 
of  goods  than  are  fairly  insurable  at  the  premium 
paid  (p). 


(0)  As  to  declaration  on  an  open  policy,  see  DavUa  v.  National  Co, 
(1891),  App.  Cae.  485. 
{?)  Vide  poai,  cap.  xl 


policy. 
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Endowment  An  endowment  policy  is  one  by  which  the  in- 

^  ^^'  surance  company  undertakes  to  pay,  or  to  make 

return  of,  a  special  sum  of  money  at  the  termina- 
tion of  a  certain  period  during  the  lifetime  of  the 
insured.  A  policy  which  requires  the  payment  of 
fixed  premiums  and  provides  that  the  excess  thereof 
above  what  is  required  to  meet  current  claims 
Anenment  and  expenses  shall  be  paid  into  a  reserve  fund,  and 
that  after  a  certain  period  the  policy  holder  may 
surrender  the  policy  and  receive  as  its  surrender 
value  a  proportion  of  the  amount  remaining  in  the 
reserve  fund  and  contributed  by  him,  is  a  policy  on 
the  co-operative  or  assessment  plan  (y). 


CONSTRUCTION    OF   POLICY. 

Policy  M  ft  *'  The  same  rule  of  construction  which  applies  to 

like^^"*^  all  other  instruments  applies  equally  to  a  policy  of 
instrumento.  insurancc,  viz.,  that  it  is  to  be  construed  according 
to  its  sense  and  meaning  as  collected,  in  the  first 
place,  from  the  terms  used  in  it,  which  terms  are 
themselves  to  be  understood  in  their  plain,  ordinary, 
and  popular  sense,  unless  they  have  generally  in 
respect  to  the  subject-matter,  as  by  the  known  usage 
of  trade  or  the  like,  acquired  a  peculiar  sense 
distinct  from  the  popular  sense  of  the  same  words, 
or  unless  the  context  evidently  points  out  that  they 
must  in  the  particular  instance,  and  in  order  to 
effectuate  the  immediate  intention  of  the  parties  to 
that  contract,  be  understood  in  some  other  special 
and  peculiar  sense.  The  ordinary  and  popular  sense 
of  the  words  used  is  not  to  be  discarded  for  some 
hidden  meaning,  that  nothing  but  the  exigency  of 
a  hard  case,  and  the  ingenuity  of  an  acute  mind 
would  discover  "  (r). 

"  The  only  difference  between  policies  of  assurance 

{q)  HaydeU  r.  Mutual  BeAerve  Fund,  <Cre.»  104  Fed.  Bep.  720. 
(r)  Ddawart  Ins,  Co,  v.  fl^eer,  120  Fed.  Rep.  916 
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and  other  instruments  in  this  respect  is,  that  the  Difference 
greater  part  of  the  printed  language  of  them,  being  poiteiM  and 
invariable  and  uniform,  has  acquired  from  use  and  ^J®Jg|""*™' 
practice  a  known  and  definite  meaning,  and  that  the 
words  superadded  in  writing  (subject,  indeed,  always 
to  be   governed  in  point  of  construction  by  the 
language   and   terms  with  which  they  are  accom- 
panied) are  entitled,  nevertheless,  if  there  should  be 
any  reasonable  doubt  upon  the  sense  and  meaning  of 
the  whole,  to  have  a  greater  effect  attributed  to 
them  than  to  the  printed  words,  inasmuch  as  the 
written    words    are   the    immediate    language    and  written  word« 
terms  selected  by  the  parties  themselves  for  the^"^* 
expression  of  their  meaning,  and  the  printed  words 
are  a  general  formula  adapted  equally  to  their  case 
and  that  of  all  other  contracting  parties  upon  similar 
occasions  and  subjects."     While  a  written  provision 
of  the  contract  should  prevail  over  one  inconsistent 
with  it,  and  which  is  part  of  a  printed  form,  yet  only 
so  far  as  it  is  apparent  that  the  parties  intended  to 
modify  the  printed  stipulations  will  the  latter  give 
way  («). 

Lord  Mansfield's  view  of  the  construction  of  policies 
was  that  "  It  is  certain  that  in  the  construction  of 
policies  the  sti*ictum  jus  or  apex  juris  is  not  to  be  laid  stHctumjm 
hold  of;  but  they  are  to  be  construed  largely  for  TOn»tnictiou. 
the  benefit  of  trade  and  for  the  insured  "  (0- 

In   the    mercantile   contract  of  insurance  it  is  construction 
always  the  custom  to  express  the  mutual  bargain  in  °'  ^^^^^^ 
short  and  conventional  terms.     The  assured  is  not 
meant  to  be  bound  to  carry  out  his  adventure  in 
exact  conformity  with  the  words  rigidly  construed 
and  confined  to  what  is  absolutely  necessary,  but  the 

(«)  Rcbtriaon  v.  French^  4  East  130,  135,  per  Lord  EUenborough. 
Hon  ▼.  Standard  (1889),  22  Q.  B.  B.  499.  Stout  v.  Commercial  Union 
(1882),  II  BiBseU  (U.S.)  309.  FrosVs  Works  v.  MUler'a  Ins,,  5  Am. 
6t  Rra.  846. 

(0  PeBy  V.  Royal  Exchange,  i  Burr.  341,  348.  Fiiton  v.  Acci- 
dtMkd  Death,  17  C.  B.  (N.S.)  135.  Cole  v.  Accident  Co.,  5  Times  L.  R. 
736-    McCowan  t.  Baine  (1891),  App.  Cas.  401. 
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Liberality  of 
eoDBimetlon 
not  Indliler- 


Policy  con- 
itrned  against 
company. 


general  words  of  the  policy  are  intended  to  be  con- 
strued so  as  to  conform  to  the  usual  and  ordinary 
method  of  pursuing  the  adventure  (w),  and  the 
contract  is  to  be  construed  in  the  light  of  the  cir- 
cumstances under  which  it  was  made  (x). 

But  liberality  of  construction  can  never  justify  in- 
difference to  the  real  purpose  of  a  policy,  or  warrant 
the  recognition  of  an  obligation  which  was  not  directly 
or  by  reasonable  implication  imposed  by  its  terms, 
when  those  terms  are  fairly  interpreted  according  to 
their  natural  and  ordinary  meaning  (y). 

The  terms  of  a  policy  of  life  assurance,  being  the 
language  of  the  company,  must  be  taken  most 
strongly  against  them  (z).  This  view  is  in  accord 
with  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  where 
Lord  St.  Leonards  says — "  It  [the  policy]  is  of  course 
prepared  by  the  company,  and  if,  therefore,  there 
should  be  any  ambiguity  in  it,  it  must,  according  to 
law,  be  taken  more  strongly  against  the  person  who 
prepared  it." 

Truemeaaiag:  And  in  another  Scotch  case  the  same  view  is  thus 
expressed — that  is  the  true  meaning  of  my  contract 
which  I  desire  the  other  contracting  party  to  put 
upon  it,  not  that  which  in  my  own  favour  I  wrap  up 
in  general  phrase.  But  the  Court  must  not  create 
the  ambiguity  (a). 

In  Birrdl  v.  Dryer  (b),  however,  it  was  held  that 


of  a  contract. 


(u)  Pearson  v.  Commercial  Union,  i  A  pp.  Cas.  507,  per  Lord  Pen- 
zanoe ;  McCowan  v.  Baine  (1891 ),  A.  G.  401. 

(x)  FroaVs,  Ac.  Works  v.  Miller* s  Ins.,  supra, 

{y)  Pearson  v.  Commercial  Union,  i  App.  Cas.  510,  45  L.  J.  761, 
35  L.  T.  N.  S.  445,  24  W.  R.  951  ;  Baring  Bros,  ds  Co.  v.  The  Marine 
Insee.  Co.,  10  Tim2.s  L.  R.  276. 

(2)  Noiman  ▼.  Anchor  Co.,  4  C.  B.  N.  S.  476,  27  L.  J.  C,  P.  275, 
31  L.  T.  O  S.  202, 6  W.  R.  688, 4  Jur.  N.  S.  712.  FiUon  v.  Aceideniai 
Death,  17  0,  B.  N.  S.  122,  34  L.  J.  C.  P.  28.  Smith  v.  Accidental,  d:c. 
Co.,  22  L.  T.  N.  S.  861,  39  L.  J.  Ex.  211,  L.  R.  5  Ex.  303. 

(a)  Life  Assocn.  Scotland  v.  Foster,  11  C.  S.  G.  (3rd  series),  351,  371, 
Cole  V.  Accident  Ins.  (1889),  5  Tim^s  L,  R.  737. 

(6)  9  App.  Gas.  345,  51  L.  T.  130,  21  So.  L.  R.  590. 
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whether  the  underwriters  are  to  be  considered  the 
"  proferentes "  (within  the  meaning  of  the  maxim 
"Verba  fortius  accipiuntur  contra  proferentem") 
with  regard  to  a  condition  in  a  policy  of  insurance 
depends  upon  the  character  and  substance  of  the 
condition. 

This  same  rule  of  construction  is  applied  to  a 
policy  of  title  insurance  (c),  also  to  guarantees  (rf),  and 
generally  to  all  instruments  prepared  by  one  party 
and  tendered  to  the  other  (e). 

Where  a  life  policy  recited  that  it  was  on  the  words  of 
"  reserve  dividend  plah/'  and  that  if  the  premiums  SS^SSi^. 
were  paid  for  ten  years,  the  company  would  pay  to 
the  assignee  of  the  policy  its  equitable  proportion  of 
the  "  reserve  dividend  fund,"  and  the  only  reserve 
dividend  plan  known  was  one  by  the  Actuary  of  the 
company,  it  was  adjudged  that  the  liability  of  the 
company  must  be  ascertained  by  that  plan  (/). 

When  the  words  of  a  policy  are  susceptible  of  th^  interpreution 
interpretation  given  them  by  the  assured,  although  different  trom 
m  fact  intended  otherwise  by  the  insurer,  the  policy  SJ^inlSSS^"^ 
will  be  construed  in  favour  of  the  assured  (g). 

The  tendency  of  judicial  decisions  is  to  pay  more  conru  look 
regard  to  the  policy  and  less  to  evidence  of  custom,  poucy  than 
The  reason  of  this  is  that   policies,  especially  fire®"*^™" 
and  life,  are  drawn  with  more  care  and  skill  than 
formerly,  and  have  been  corrected  in  accordance  with 
decisions,  and  made  more  distinct  and  precise  with 
the  growth  of  actuarial  experieilce  (h).     Fire  and 
life  poUcies  are  drawn  as  legal  and  not  mercantile 
documents,  and  there  are  not  many  cases  in  which 

.  (e)  Trenton PoUeriesCo.  v.  TiUe Qmrantee  Co,,  50  Hun.  (N.Y.) 490. 

(<0  Hargrave  v.  8mee,  6  Bing.  244,  per  Tindal,  G.J. 

it)  Meyer  v.  Iwae,  6  M.  &  W,  605,  612,  per  Alderson,  B. 

(?)  FvUer  v.  Metropolitan  Life,  <fcc.,  37  Fed.  Rep.  U.  S.  163. 

{g)  Wallace  v.  Cferman  American  Ins.  Co.,  41  Feo.  Rep.  U.  S.  742. 
.  (A)  See  Pearson,  v.  Commercial  Union,  i  App.  Cft*  5  lO,  per  Lord 
O'Eagan. 
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they  can  be  construed  with  reference  to  mercantile 
custom  except  in  floating  policies  by  wharfingers 
and  others  (i).  In  America  the  tendency  is  the 
same. 


Custom  may  When  the  interpretation  of  words  or  the  construc- 
ambtgfaons  tion  of  a  clausc  in  the  policy,  that  may  be  under- 
meaning.  gtood  in  a  seuso  more  or  less  extensive,  has  not  been 
fixed  by  judicial  decisions,  parol  evidence  may  be 
admitted  to  show  whether  they  have  obtained  by 
use  and  practice  between  the  assurers  and  the 
assured  any,  and  what,  known  and  definite  im- 
port (k).  The  usage  if  proved  will  govern  the 
construction  (I). 

Construction  A  policy  ou  his  life  was  effected  by  a  domiciled 
ux  domicou  of  Englishman,  for  the  benefit  of  his  wife  and  children, 
inanied.  through  the  English  branch  of  an  insurance  company 

which  carried  on  business  in  New  York,  and  it  was 
decided  that  the  policy,  so  far  as  it  consisted  of  a 
settlement  of  the  policy  money,  must  be  construed 
in  accordance  with  the  law  of  the  domicile  of  the 
insured  (m). 

lAx  lod  And  where  a  resident  of  Missouri  signed  in  that 

contractus.  gt^te  an  application  for  life  insurance,  but  the  policy 
was  executed  by  the  insurers  at  their  oflSce  in  New 
York,  and  was  transmitted  to  the  assured  in  Missouri, 
where  the  premiums  were  paid,  it  was  held  to  be  a 
Missouri  contract  governed  by  the  laws  of  that 
State  {n). 

Words  con.  If  any  doubt  arises  as  to  the  meaning  of  a  word 

p^ttUr^Mnse.   the  Courts  will  usually  construe  it  in  its  popular 

{%)  North  British  and  Mercantile  v.  Liverpool,  London,  and  Olobe, 
46  L.  J.  Ch.  537,  5  Oh.  D.  569,  36  L.  T.  N.  S.  629.  North  British  and 
Mercantile  v.  Moffat,  L.  R.  7  C.  P.  25,  41  L.  J.  C.  P.  i,  25  L.  T.  N.  S. 
662,  20  W.  R.  114. 

Ik)  Syers  v.  Bridge,  2  Doug.  527. 

(/)  Crofts  V.  Marshall,  7  C.  &  P.  597. 

(m)  Crosdand  v.  Wrigley,  43  W.  R.  C.  A.  673. 

(»)  SquUtMe  Life  Assurance  Society  of  U.S.  ▼.  PeUw  (1887-91), 
Fed.  Rep.  U.  S.  Dig.  196..  y      ^^  f> 
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and  not  in  its  philosophical  or  scientific  sense,  on  the 
principle  that  the  parties  expressed  themselves  in 
the  ordinary  language  of  men  of  business  and  owners 
of  property,  who  have  insured  or  who  are  about  to 
insure  (0). 

For  instance,  fire  will  not  be  held  to  include 
explosion,  even  where  the  explosion  is  due  to  igni- 
tion, nor  gas  held  to  include  all  that  chemists  would 
include  under  the  word. 

Primary  stress  must  be  laid  on  the  language  of  cnitom  cannot 
the  policy.     If  that  be  clear  no    custom    can   bej^^^^'^^j 
admitted  to  contradict  it,  and  no  custom  which  is  policy, 
not  a  general  custom  of  trade  will  be  admitted  {p). 

This  applies  to  all  contracts  of  insurance,  as  to 
other  mercantile  contracts.  Even  if  the  latter  are 
in  short  terms,  unless  there  is  dubiety  or  ambiguity 
in  the  contract,  evidence  of  intention  will  not  be 
received  {q). 

Where  there  is  a  latent  ambiguity  in  a  policy,  so  Latent 
that  it  becomes  necessary  to  examine  other  docu-  q^J^^'Jor 
meats  and  to  have  recourse  to  parol  evidence,  the  Jory, 
question  is  one  of  fact,  and  therefore  for  the  jury, 
Mid  not  simply  one  of  construction  for  the  Court  (r). 

Parol  evidence  may  be  adduced  to  explain,  but  Explanation  of 
not  to  contradict,  a  written  document,  and  in  a  com-  JJiJ^m!*^ 
mercial   contract,  mercantile    custom  will    be    the 
dictionary  whence  to  draw  explanations  (s).     But 
Wd  Hatherley,  in  the  same  case,  said  in  eflfect  that 
only  the  very  strongest  evidence  of  custom  could 

,  (0)  Stanley  v.  Western  Insurarice,  per  KeUy,  C.B.,  37  L.  J.  Ex.  73, 
L  R.  3  Ex.  71, 17  L.  T.  N.  S.  513,  16  W.  R.  369. 

(P)  BcberUon  v.  Marjoribanks,  2  Stark,  576.  Blackett  v.  BoycU 
*«*aiVc,  2  C.  &  J.  244,  per  Lyndhurst,  0.3^(249), 

^jj  Bowea  v.  Shand,  2  App.  Cas.  at  486,  per  Lord  Gordon :  46  L,  J. 
Q.  B.  561,  36  L.  T.  N.  S.  fs7. 

W  Hord&m  v.  Commercial  Union,  56  L.  T.  240. 

W  Bowea  v.  Shand,  2  App.  Cas.  468 ;  per  Lord  Cairns,  25  W.  R. 
730- 
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impose  a  non-natural  meaning  on  a  contract  whose 
terms   have  a  plain   natural    sense    and  meaning. 
Policy  on  h*rd.  Thus,  a  poUcy  on  a  general  stock  of  hardware  will 
inci^de°^°'   not  cover  gunpowder,  and  if  there  he  a  condition 
powder.  against  storage  of  gunpowder,  parol  evidence  will 

not  be  admissible  that  the  parties  understood  hard- 
ware to  include  gunpowder  in  canisters  (t). 

What  eoTered  If  a  persou  who  is  uot  a  linendraper  insures  against 
by  word  linen.  ^^  j^j^  ^  gtock-in-tradc,  household  furniture,  linen, 
wearing  apparel,  and  plate,"  the  policy  will  not  in- 
clude and  protect  linendrapery  goods  subsequently 
purchased  on  speculation;  the  word  linen  in  the 
policy  will  be  confined  to  household  linen,  or  linen 
used  as  apparel  (u). 

Baker's  itock.        The  stock-in-trade  of  a  baker  does  not  mean  his 
bread  only  (x). 

i^nd  in  A  poUcy  obtained  by  fraud,  or  by  a  breach  of  the 

policy."**^        high  degree  of  good  faith  required  as  between  insurer 

and  assured,  being  only  voidable,  the  party  defrauded, 

whether  insurer  or  assured,  must  take  steps  to  avoid 

Acqnieicence.    ^hc  coutract  (y),  or  he  will  be  held,  by  his  quiescence, 

to  have  assented  to  the  contract  and  elected  to  treat 

it  as  vaUd.     If  the  insurer  discovers  that  he  has  been 

induced  by  fraud  to  grant  the  policy,  and  after  such 

Acceptance  of  discovcry  accepts  premiums  and  treats  the  policy  as 

S^i^n*****^  good,  it  would  seem  that  he  would  thereafter  be 

irand.  ©Stopped  from  denying  its  validity,  more  especially  if 

he  allows  the  policy  to  be  assigned  to  a  bond  fide 

holder  for  value  (z). 

(t)  Mason  v.  Hartford  Fire,  37  U.  C.  (Q.  B.)  437.  See  BlaekeU  v. 
Royal  Exchange,  2  C.  &  J.  244. 

(u)  WatcJiom  v.  Ldngford,  3  Camp.  423. 

{x)  Moadinger  v.  Mechanics'  Fire,  dsc,  2  Hall  (N.  Y.)  490,  2  N.  Y. 
Sup.  Ct  527. 

(y)  British  Equitable  v.  O.  W.  /?.,  38  L.  J,  Ch.  132,  314,  20  L.  T. 
N.  S.  422,  17  W.  R.  561.  London  Assurance  v.  Mansel,  11  Ch.  D. 
363,  48  L.  J.  Ch.  331,  27  W.  R.  44.1. 

(2)  See  per  Inghs,  L.P.,  in  Scottish  Equitable,  v.  Buist,  4  C.  S.  C. 
(4th  series)  1076  to  1082. 
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There  are  four  courses  open  to   the  insurer  oncotin«opca 
discovering  that   he  has  been  induced  to  grant  thefrom^om 
policy  through  fraud  of  the  assured—  b^^iSnd!^*"*''* 

1.  To  refuse  to  receive  further  premiums,  and 
repudiate  the  contract  after  discovering  the  fraud. 

2.  To  seek  delivery  up  and  cancellation  of  the 
policy  (a). 

3.  If  the  policy  has  matured,  by  defending  any 
action  for  recovery  of  the  insurance  money  (6). 

4.  If  the  policy  has  not  matured  and  there  is 
danger  of  the  evidence  for  the  defence  being  lost,  an 
action  to  perpetuate  testimony  may  be  brought  (c). 

Fraud  in  inducing  a  person  to  accept  a  policy  will  Fnud  of 
not  render  the  insurers  liable  thereon,  if  by  the  terms  by'^mrSf'* 
of  the  policy  the  action  is  not  maintainable  (d).    To  ^Satoabie?" 
hold  otherwise  would  be  to  permit  recovery  on  a 
contract  other  than  that  made  {e).    The  only  remedy 
is  to  repudiate  the  contract  and  seek  rescission  and 
return  of  premium  (/), 

But  the  Court  does  not  determine  the  rights  of  Righunot 
parties  under  a  life  policy  in  advance  ;  and  therefore  ^l^^^^  *" 
where  the  company  declined  to  accept  premiums  on 
the  ground  that  the  policy  was  invalid,  the  Court 
refused  a  declaration  that  the  policy  was  valid  in 
an  action  brought  during  the  life  of  the  assured, 
the  company  undertaking  not  to  rely  on  the  non- 

(0)  Prince  of  Wales  Aaswanee  Co,  v.  Paimer,  25  Beav.  605.  London 
Asnranee  ▼.  Mansel,  11  Ch.  D.  363,  372,  supra,  British  Equitable  v. 
0'  W,  R.,  vide  supra.  Brooking  v.  Maudday,  38  Ch.  D.  636.  TAom- 
ten  V.  Knighi^  16  Sim.  509. 

(6)  Umdon  and  Provincial  Marine  v.  Seymour ,  17  Eq.  85,  43  L.  J. 
Ch.  120,  29  L.  T.  N.  S.  641,  22  W.  R.  201.  Seymour  v.  London  and 
Prtmneial,  42  L.  J.  C.  P.  iii  note,  27  L.  T.  N.  S.  417.  Hoare  v. 
Brmbridge,  L.  B.  8  Ch.  App.  22. 

(c)  Brooking  v.  Maudeiay,  38  Ch.  D.  636. 

{is  TOIbeUs  V.  HamOUm  Mutual  Fire,  85  Mass  (3  Allen)  569. 

(e)  FowUt  ▼.  ScoUish  Equitable,  28  L.  J.  Ch.  525,  32  L.  T.  no, 
7W.B.5,4Jur.N.  8.  1169. 

(/)  KetOewdl  v.  Befugs  Ins,  Co,  (1907),  2KB.  242. 
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Insarcn  not 
8toppe<l  from 
pleading  want 
of  inHurable 
Interest  bj 
reason  of 
failure  In 
former  action 
to  cancel 
ix)llcy  for 
fraud. 


Illegal 
Insurance. 


Test  whether 
lllefutlitj 
avoids  policj. 


payment   of   premiums    as   a   bar   to    any   future 
action  {g). 

If  the  insured  had  a  right  to  rescind,  and  acted  on 
the  contract,  he  cannot  subsequently  rescind  (A). 

If  the  insurers  have  sought  to  cancel  a  policy  on 
the  grounds  of  fraud  in  the  application,  not  going  to 
the  interest  of  the  assured,  and  have  failed,  they  will 
not  be  stopped  by  the  former  judgment  from  plead- 
ing to  an  action  on  the  policy  that  the  assured  had 
no  interest  in  the  life  on  which  the  policy  was 
granted  (i). 

Insurance  on  an  illegal  undertaking  is  void.  This 
is  well  understood  in  marine  insurance  (A:).  Few  cases 
could  be  suggested  of  land  insurance  on  buildings  used 
for  an  illegal  purpose  in  this  country.  But  in  America 
cases  are  common.  Thus  insurance  on  spirits,  and 
casks  containing  them,  in  a  State  where  an  anti-liquor 
law  was  in  force,  has  been  held  void  (/),  and  also  one 
on  an  unlicensed  billiard  and  drinking  saloon(m).  But 
where  the  policy  was  on  the  stock  of  a  chemist  who 
had  liquor  unknown  to  the  insurers  for  illegal  sale, 
the  Court  held  that  there  was  nothing  to  show  the 
insurers  that  the  object  of  the  contract  was  illegal  (n). 
The  test  question  there  is,  whether  the  violation  of 
law  is  the  direct  purpose  of  the  contract  or  purely 
collateral  to  and  independent  of  it  (o).  But  it  would 
seem  more  in  accordance  with  the  policy  of  the  law 
to  hold  that  no  one  should  be  allowed  to  receive  in- 


ig)  Honour  v.  Equitable  (1900),  i  Ch.  D.  852,  69  L.  J.  Ch.  420,  82 
L,  T.  144. 

(h)  Lhyd  v.  Union  Ins.  Co.,  2  Pugslev  (New  Bruns.)  498.  See 
Clarke  v,  Dickson,  E.  B.  &  E.  148,  33  L.  1\  136,  7  W.  R.  443- 

(»)  Ferguson  v.  Massachusetts  M.  de  D,  Co.,  22  Huil  (N,  Y.)  320. 

{k)  Cunard  v.  Hyde,  2  EL  &  El.  i. 

(/)  Kelly  V.  Home  Ins,  Co.,  97  Mass.  288. 

(m)  Johnson  v.  Union  Mutual  Fire  Co.,  127  Masa.  555. 

(n)  Carrigan  v.  Lycoming  Fire,  38  Am.  Rep.  687.  Niagara  Fire 
V.  Degraff,  12  Mich.  124, 

(o)  Boardman  v.  Merrimack  Ins.  Co.,  62  Mass.  (8  Cusb.)  583. 
Hinkley  v.  Qermania  Fire  Co.,  140  Mass.  38^54  Am.  Rep.  445. 
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demnity  in  respect  of  property  used  for  an  unlawful 
purpose,  if  that  use  continues  down  to  the  date  of  the 
loss.    Where  on  the  trial  of  an  action  the  plaintiflTs  Doty  of  court 
case  discloses  that  the  transaction,  which  is  the  basis  SniegautyTii 
of  his  claim,  is  illegal,  the  Court  cannot  properly  *^^™- 
ignore  the  illegality,  or  give  eflTect  to  the  claim,  even 
if  the  iUegality  be  not  pleaded  or  relied  on  by  the 
defendants  (2?). 

(p)  Otige  y.  Royal  Exchange  Assurance  Corporation  (1900),  2  Q.B. 
214  C.  A. 
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CHAPTER  II. 


INSURABLE    INTEREST. 

Any  one  with   Any  person  may  effect  an  insurance,  provided  that  he 
insure.  has  an  insurable  interest  (hereinafter  defined)  in  the 

life  or  property  which  he  desires  to  have  insured  (a). 
It  is  sometimes  said  that  minors  cannot  enter  into 
contracts  of  insurance.  But  there  seems  no  reason 
-why,  if  insurers  are  willing  to  enter  into  a  contract  of 
insurance  with  an  infant,  he  should  not  be  able  to 
contract  with  them  in  the  same  manner  as  he  might 
enter  into  other  contracts  which  are  for  his  benefit : 
the  rule  being  that  a  contract  by  an  infant  which  is 
voidable  only  by  him  and  not  absolutely  void  is  bind- 
ing upon  the  other  contracting  party  until  avoided. 
The  privilege  of  avoidance  is  that  of  the  infant  only, 
and  not  that  of  the  other  party  with  whom  he  con- 
tracts (b).  But  if  an  infant,  after  having  paid  the 
premium  and  had  the  benefit  of  the  insurance  for  a 
time,  were  to  repudiate  the  contract,  it  would  seem 
that  having  had  the  consideration  in  part  he  could 
not  upon  repudiation  recover  the  premium  paid  by 
him  (c). 


Intiints. 


Husband  and 
wife. 


A  married  woman  may  insure,  and  is  presumed  to 
have  an  insurable  interest  in,  the  life  of  her  hus- 
band (d).  But  the  husband  is  not  presumed  to  have 
such  an  interest  in  the  life  of  his  wife  (e),  except, 

(a)  OoddaH  v.  Garrett  (1692),  2  Vern.  269. 
(6)  Leake  Contracts,  552. 

(c)  Holmes  v.  Blogg,  8  Taunt.  508.      Er  parte  Taylor,  8  D.  M.  ft  G. 
254,  26  L.  J.  Bkcy.  35.     Valeniini  v.  CanaU,  24  Q.  B.  P.  166. 

(d)  Reed  v.  Royal  Exchange,  2  Peake  (Add.  Cas.)  70. 

(e)  Halford  v.  Kymer,  10  B.  &  C.  725.    CorUr,  Baker  v.  Union, 
43N.Y.283. 
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perhaps,  in  Scotland  (/)  and  America  (g).  In  case  of 
ail  actual  interest  he  can,  of  course,  insure  her  life. 

By  the  Married  Women's  Property  Acts,  1870  (h) 
and  1882  (i),  a  married  woman  may  insure  her  own 
or  her  husband's  life  for  her  separate  use;  and  a 
policy  efifected  by  a  married  man  on  his  own  life, 
and  expressed  upon  the  face  of  it  to  be  for  the 
benefit  of  his  wife  or  of  his  wife  and  children,  or  any 
of  them,  shall  enure  and  be  deemed  a  trust  for  the 
benefit  of  his  wife  for  her  separate  use,  and  of  his 
children,  or  any  of  them,  according  to  the  interest 
so  expressed,  and  shall  not,  so  long  as  any  object  of 
the  trust  remains,  be  subject  to  the  control  of  the 
husband  or  his  creditors,  or  form  part  of  his  estate ; 
and  a  trustee  thereof  may  be  appointed  by  a  judge 
of  the  Chancery  Division  of  the  High  Court,  or  by 
the  judge  of  the  County  Court  within  the  jurisdic- 
tion of  which  the  insurance  olBSce  is  situate.  If  it 
shall  be  proved  that  the  policy  was  efifected  and  pre- 
miums paid  by  the  husband  with  intent  to  defraud 
his  creditors,  they  shall  be  entitled  to  receive  out  of 
the  sum  secured  an.  amount  equal  to  the  premiums 
so  paid  (y). 

The  existence  of  an  insurable  interest  as  the  basis  Oambiingr  Act. 
of  a  contract  of  insurance  is  made  necessary  by  the 
Life  Assurance    Act,    1774,  commonly  called    the 
Gambling  Act  (i),  which  enacts  as  follows : — 

Sec.  2.  Whereas  it  hath  been  found  by  experience, 
that  the  making  insurances  on  lives,  and  other 
events  wherein  the  assured  shall  have  no  interest, 
hath  introduced  a  mischievous  kind  of  gambling,  be 

(/)  Wight  y.  Brown,  11  Co\xrt  Sess.  Ca.  (2Qd  series)  459,  and  see 
16  A 17  Vict,  c  34,  8.  54. 

(g)  Currier  v.  Coniinentalr  drc,  Co.,  52  Am.  Rep.  134. 

W  33  *  34  Vict.  c.  93,  s.  10. 

(»)4S*46Vict  c.  75,8.  II. 

tf)  BoU  V.  EveraU,  L.  R.  2  Ch.  t).  (C.  A.)  266,  45  L.  J.  Ch.  433, 
34  L.  T.  N.  S.  509,  24  W.  R.  471.  R«  Mettor's  Policy  Trusts,  L.  R. 
7  C^  D.  200, 47  L.  J.  Ch.  247,  26  W.  R.  30Q. 

(')  14  Geo.  III.  c.  48  (A.D.  1774).     Ooddart  v.  Oarreit,  supra. 
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it  enacted  that  from  and  after  the  passing  of  this 
Act  no  insurance  shall  be  made  by  any  person  or 
persons,  bodies  politic  or  corporate,  on  the  life  or 
lives  of  any  person  or  persons,  or  on  any  other  event 
or  events  whatsoever,  wherein  the  person  or  persons 
for  whose  use,  benefit,  or  on  whose  account  such 
policies  shall  be  made,  shall  have  no  interest,  or  by 
way  of  gaming  and  wagering ;  and  that  every  assur- 
ance made  contrary  to  the  true  intent  and  meaning 
hereof,  shall  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever.  This  section  includes  insurance 
against  fire  as  well  as  insurance  on  life  (/).  A  like 
provision  as  to  marine  insurance  is  made  by  6  Edw. 
VIL  c,  41,  s.  4. 

Sec.  3.  And  be  it  further  enacted,  that  in  all  cases 
where  the  insured  hath  interest  in  such  life  or  lives, 
event  or  events,  no  greater  sum  shall  be  recovered 
or  received  from  the  insurer  or  insurers  than  the 
amount  or  value  of  the  interest  of  the  insured  in 
such  life  or  lives,  event  or  events. 

Wagering  policies  are  also  made  null  and  void  by 
8  &  9  Vict.  c.  109,  s.  i8(??i). 

14  Geo.  III.  c.       The  Gambling  Act  was  never  in  force  in  America, 
48,  In  America.  ^^^  y^^  j^^^^  there  interpreted  as  declaratory  only  of 

the  common  law  (n) ;  and  this  view  is  supported  by 
English  cases  (0),  at  any  rate  so  far  as  concerns  fire 
insurance. 

ireiimd.  In  Ireland  the  Gambling  Act  applies  to  policies 

executed  after  Nov.  i,  1866  {p). 

What  iB  an  What  will  be  an  insurable  interest  within  the 

statute  is  not  easy  to  define.     Lord  Eldon  said  (q) : 


insurable 
iuterenc,  per 
Lord  Eldon. 


(l)  Smith's  Mercantile  Law,  414. 
(m)  Howard  v.  Refuge  Friendly  Society,  54  L.  T.  644. 
(n)  Buse  v.  Mutual  Benefit  Life  Co,,  23  N.  Y.  516. 
(o)  LyTich  V.  DalzeU,  4  Bro.  P.  C.  431.    Sadlera  Co.  r.  Badcoek, 
2  Atkyns  554,  i  Wils.  10. 
(p)  29  &  30  Vict.  c.  42. 
(q)  Lucena  v.  Crawford,  2  N.  B.  269,  321,  i  Taunt  325. 
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"Since  the  19  Greo.  II.  (r)it  is  clear  that  the  assured 
must  have  an  interest,  whatever  we  understand  by 
that  term.     In  order  to  distinguish  the  intermediate 
thing  between  a  strict  right  or  a  right  derived  under 
a  contract  and  a  mere  expectation  or  hope  which 
has  been  termed  an  insurable  interest,  it  has  been 
said  in  many  cases  to  be  that  which  amoimts  to  a 
moral  certainty.     I  have  in  vain,  however,  endea- 
voured to  find  a  fit  definition  for  that  which  is 
between  a  certainty  and  an  expectation,  nor  am  I 
able  to  point  out  what  is  an  interest  unless  it  be  a 
right  in  the  property  or  a  right  derivable  out  of  some 
contract  about  the  property  insured,  which  in  either 
case  may  be  lost  upon  some  contingency  aiFecting 
the  possession  or  enjoyment  of  the  party.     Expecta- 
tion, though  founded  upon  the  highest  probability, 
is  not  interest,  and  it  is  equally  not  interest  whatever 
might  have  been  the  chances  in  favour  of  the  ex- 
pectation."    His  lordship  went  on  to  say  :  "  If  moral 
certainty  be  a  ground  for  insurable  interest,  there  are 
hundreds,  perhaps  thousands,  who  would  be  entitled 
to  insure.     First  the  dock  company,  then  the  dock- 
masters,  then  the  warehouse-keeper,  then  the  porter, 
then  every  other  person  who  to  a  moral  certainty 
vould  have  anything  to  do  with  the  property,  and 
of  course  get  something  by  it.     Suppose  A.  to  be 
possessed  of  a  ship  limited  to  B.,  in  case  A.  dies  with- 
out issue ;  that  A.  has  twenty  children,  the  eldest  of 
whom  is  twenty  years  of  age  (I),  it  is  a  moral  certainty 
that  B.  will  never  come  into  possession,  yet  this  is  a 
clear  interest.     On  the  other  hand,  suppose  the  case 
of  the  heir-at-law  of  a  man  who  has  an  estate  worth 
:£2o,ooo  a  year,  and  is  ninety  years  of  age :  upon 
his  deathbed  intestate  and  incapable,  from  incurable 
lunacy,  of  making  a  will,  there  is  no  man  who  will 
deny  that  such  heir-at-law  has  a  moral  certainty  of 
succeeding  to  the  estate,  yet  the  law  will  not  allow 

(r)  19  Geo.  II.  c.  37,  relates  to  marine  insurance. 
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that  he  has  any  interest  or  anything  more  than 
a  mere  expectation." 

"  Considering,"  in  the  words  of  the  same  learned 
judge,  "  the  caution  with  which  the  Legislature  has 
provided  against  gambling  by  insurance  upon  fanciful 
property,  it  is  certainly  desirable  that  no  purely  sen- 
twiental  interest,  such  as  an  expectation  or  an  anxiety, 
should  be  made  the  ground  of  a  policy." 

Deflniuon  of         Lord  Blackbum  said  :  "  I  know  no  better  definition 

Lord  Black,      of  an  interest  in  an  event  than  that  by  Lawrence, 

**"™*  J.,  that  if  the  event  happens,  the  party  will  gain 

an  advantage ;  if  it  is  frustrated,  he  will  suffer  a 

loss  "  (a).    The  interest  must  subsist  when  the  policy 

is  taken  out  (ss). 

NotneoMMry        It  is  uot  ncccssary  in  a  policy  of  insurance  to  state 
iniSicy?^""*  the  precise  nature  of  the  interest,  and  whether  the 
property  be  absolute,  or   special.     A  consignor,  a 
consignee,  a  prize  agent  (as  such),  may  all  insure ; 
but  they  are  not  bound  to  specify  what  the  interest 
is  (t)  in  the  absence  of  special  stipulation.     And 
Whether         uuless  the  policy  requires  it,  it  is  not  necessary  to 
interatmonthe  show  to  the  insurance  company,  in  the  preliminary 
iimtowy'^roof  P^^^^s,  that  the  claimant  had  an  insurable  interest  in 
the  life  of  the  deceased  (tt).     And  where  a  policy  on 
or  is  s  condi-    the  life  of  a  third  person  stated  that  the  proposer 
tooompany^    alleged  that  he  was  interested  in  the  life  of  the 
liability.  assured,  "  of  which  allegation  satisfactory  proof  has 

to  be  furnished  to  the  directors  of  the  company  " ; 
and  it  went  on  to  provide  that  should  any  difference 
or  dispute  arise  between  the  proposer  and  the  com- 
pany the  difference  was  to  be  decided  by  the  Judge 
of  the  County  Court,  who  should  alone  have  jurisdic- 
tion to  hear  and  determine  it,  it  was  held  that  proof 

(*)  Wilwn  y.  Jones,  L.  R.  2  Ex.  150,  per  Blackburn,  J.,  36  L.  J. 
Ex.  78,  15  L.  T.  N.  S.  669, 15  W.  R.  435. 

(sa)  Howard  v.  Lancashire,  dfC,  ii  Canada  Sup.  Ct.  92. 

(t)  Crowley  v.  Cohen,  3  B.  A;  Ad.  478,  i  Ii.  J.  K.  B.  158  (1832). 

{U)  Bliss  on  Ins.  413. 
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of  insurable  interest  was  not  a  condition  precedent 
to  the  company*s  liability,  and  that  the  matter  in 
dispute  might  be  tried  by  a  Judge  in  the  County 
Court  (u). 

Any  one  who  by  contract  is  liable  to  pay  any  Be-insurance. 
money  in  case  of  the  loss  of  anything  has  an  insur- 
able interest  in  that  thing.  This  includes  insurers. 
They  have  an  interest  in  the  subject-matter  of  a 
policy  which  will  support  a  re-insurance,  which  is 
now  in  every  case  lawful  by  English  law  (v). 

As  a  general  principle  the  Courts  will  lean  in 
favour  of  an  insurable  interest  if  possible  without 
assuming  facts  which  do  not  exist,  or  stretching  the 
law  beyond  its  proper  limits  (x). 

In  his  own  life  a  person  s  insurable  interest  is  own  life, 
considered  to  be  sufficient  to  entitle  him  to  recover 
whatever  sum  he  may  have  insured  it  for,  and  this  is 
so  if  the  insurance  is  for  a  portion  of  his  life  only  (y). 
And  there  is  nothing  to  prevent  a  person  insuring 
his  own  Ufe  for  his  own  benefit  as  often  as  he  pleases, 
even  though  when  insuring  he  intends  to  assign  to 
another  person ;  but  if  ab  initio  the  insurance  is  in- 
tended for  the  benefit  of  another  person  only,  and 
that  fact  is  concealed,  the  case  is  within  the  provi- 
sion of  14  Geo.  III.  c.  48,  which  requires  that  the 
name  of  the  person  to  be  benefited  should  be  in- 
serted in  the  policy  {z). 

The  law  will  not    allow    the    provisions    of   the  Nominally  own 
statute  to  be  evaded  by  an  insurance  being  nomi- J^^*^^^"*"5^ 

(tt)  Cowdl  V.  The  Yorkshire  Provident  Life  Assn.  Co,  (1901),  17 
T.I.R.452,K.B.Div. 

(v)  19  Geo.  U.  c.  37,  s.  4,  forbidding  re-aasuranoe,  was  repealed 
in  1906  by  6  Edw.  VIL  c.  41,  a.  92.  The  enactment  in  force  on  this 
sabject  as  to  marine  insurance  is  6  Edw.  VII.  c.  41,  s.  9.  The 
American  law  is  to  be  found  in  New  York  Bowery  Fire  v.  New 
York  Fire,  17  WendeU  (N.  Y.)  359. 

(x)  Stock  V.  In^is,  12  Q.  B.  D.  564,  10  App.  Cas.  263. 

iy)  Wainwright  v.  Bland,  i  Mood.  &  Bob.  481,  i  M.  &  W.  32, 
S  L  J.  Ex.  147. 

\i)  McFarlane  v.  Boyal  London  Friendly  Society,  2  Times  L.  B. 
7SS>    North  American  Life  y.  Craigen^  13  Canada  Sup.  Ct.  278. 
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nally  eflfected  by  a  person  on  his  own  life,  but  really 
for  another  person  who  pays  the  premiums,  and  to 
whom  the  policy  is  assigned  (a).  In  the  case  of 
Wainewright  v.  Bland  (aa)  Lord  Abinger,  C.B.,  said  : 
**  If  the  jury  thought  that  the  policy  was  really  and 
substantially  the  policy  of  Wainewright  the  plaintiflF, 
that  he  merely  used  Miss  Abercromby  as  an  instru- 
ment, and  effecting  the  policy  in  her  name,  he 
himself  found  the  money  with  the  design  of  getting 
the  benefit  of  it  himself,  either  by  will  or  assign- 
ment or  by  some  other  means,  then  I  am  of  opinion 
such  a  transaction  would  be  a  fraudulent  evasion  of 
the  Statute  14  Geo.  III.  c.  48.  The  mere  circum- 
Paymentof  stauco,  howevcr,  that  some  other  party  paid  the 
©onSiSJi"**'  premiums  would  not  per  sc  be  sufficient  evidence 
poi?CT  k.^^^  that  the  insurance  was  not  for  the  benefit  of  the 
person  in  whose  name  it  was  effected  "  (6). 

chKoge  of  A  beneficiary  named  in  a  life  policy  has  no  such 

^thou?*^       vested  interest  as  to  prevent  the  substitution  of 

insumbie        another  beneficiary  ;  and  when  a  person  effects  an 

insurance  on  his  own  life,  designating  another  as 

payee,  the  latter  may  sue  on   the  policy  without 

showing  an  insurable  interest  (c). 

When  bene-  Where,  howovcr,  a  person  insured  his  own  life  for 

cnto^s'tn^bees  behoof  of  another,  his  executors,  administrators,  and 
for  inanred.  assigus,  and  retained  the  policy  in  his  own  possession 
and  paid  the  premiums,  the  beneficiary  having  died 
before  the  insured,  his  legal  personal  representatives 
were  held  to  be  trustees  of  the  policy-money  for  the 
insured  (d). 

(a)  Hodden  v.  Bryden  (1899),  i  Fraser,  C.  8.  C.  (Sth  series)  710. 
Braphy  v.  N.  American,  32  Canada,  Sup.  Ct.  261. 

{aa)  Wainewright  v.  Bland,  i  Moo.  &  Bob.  487. 

(6)  Shilling  v.  Accidental,  27  L  J.  Ex.  17,  i  F.  A  F.  1 16,  2  H.  &  N. 
43>  5  W.  R.  567.  Scott  V.  Rose,  Long  k  Towns.  54.  3  Ir.  £q.  Bep. 
170. 

(c)  IngersoU  v.  Knights  of  Golden  Rule,  47  Fed.  Bep.  272  ;  RMn&on 
V.  United  States,  d:c.,  68  Fed.  Bep.  825  ;  American  Emptoyers' 
Liability  v.  Barr,  68  Fed.  Bep.  873. 

(d)  Be  Policy  No.  6402  of  the  Scottish  Equitable  (1902),  i  Ch.  D. 
282, 85  L.  T.  720,  71  L.  J.  Ch.  189,  so  W.  B.  327. 
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If  the  insurance  company  waives  the  defence  of 
want  of  insurable  interest,  the  question  to  whom  the 
poKcy  belongs  may  be  determined  as  if  the  Act  did 
not  exist  (e). 

The  hand  fide  assignee,  whether  for  valuable  con-  xsRi^nee  of 
sideration  or  not,  of  a  person  who  has  insured  his  ^"*'^* 
own  life  has  as  full  a  right  t6  the  policy-money  as 
his  assignor  would  have  had  without  such  assignee 
having   any  interest    in    the    life    of   the   assignor 
beyond  the  assignment  itself  (  /  ). 

A  parent  has  not  by  virtue  of  his  relationship  Parent  in 
only  an  insurable  interest  in  the  life  of  a  child  {J).  ^*»"^*"»"^ 
And  where  a  father  eflTected  an  insurance  for  his 
own  benefit,  but  in  the  name  and  on  the  life  of  his 
son,  m  which  he  had  no  insurable  interest,  on  the 
death  of  the  son  it  was  held  that  as  between  the 
company  and  the  father  the  policy  was  void,  but  as 
between  the  father  and  the  son's  estate  the  father 
was  entitled  to  the  money  for  his  own  benefit  (A). 

A  son  has  an  insurable  interest  in  the  life  of  a  son  in  father's 
father  who  supports  him,  but  not  in  the  life  of  a^*'^' 
fitther  depending  on  him  for  support  (i),  nor  in  the 
life  of  his  mother  whose  funeral  expenses  he  may 
be  called  upon  to  pay  (A). 

A  sister  has  an  insurable  interest  in  the  life  of  a  si«ter  and 
brother  who  supports  her  (0-  *'"'''*^'- 

The  general  rule  would  seem  to  be,  that  where  the  General  rule 

(e)  Hodden  y.  Bryden,  supra, 

(/)  Ashley  v.  Ashley,  3  Sim.  149.  Mutual  Life  Co,  v.  AUen,  $2 
Affl.  Rep.  245.     Bursinger  v.  Bank  of  Watertoum,  58  Am.  Rep.  84X. 

(y)  HcUford  V.  Kymer,  10  B.  &  C.  724.  See  as  to  America,  Currier 
T-  ConHninial  Life  Assurance  Co.,  52  Am.  Rep.  134. 

(A)  WorthingUm  v.  Curies,  i  Ch.  D.  419,  45  L.  J.  Ch.  259,  33  K  T. 
N.  8.  32S,  24  W.  R.  228. 

(t)  Shilling  v.  Accidental,  vbi  sup.  HoiDard  v.  Refuge  Co.,  54  L.  T. 
^  Keystone  v.  N orris,  2  Am.  St.  Rep.  ^72.  But  see  Barnes  v. 
^nfturyA  Life  (1892),  i  Q.  B.  864. 

(i)  Harse  v.  Pearl  Life,  d^c.  (1903),  2  K.  B.  92,  72  L.  J.  K.  B.  638, 
«9L.T.94. 

[l)  Bli»,  Life  Assurance,  17. 
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Moral 
certainty, 

Expeeted 
profits. 


Profits  on  sale 
of  goods. 


Profits. 


Profits  of 
business. 


person  who  effects  an  insurance  on  the  life  of  another 
is  so  related  to  that  other  as  to  have  upon  him  a 
claim  for  support  enforceable  by  law,  there  the 
relationship  gives  an  insurable  interest ;  and  where 
a  relative  is  as  a  fact  supported,  he  has,  according  to 
American  decision,  an  insurable  interest  in  the  life  of 
him  by  whom  he  is  supported  (m),  but  mere  natural 
love  and  affection  is  not  sufficient  per  se  to  constitute 
insurable  interest  (n). 

Moral  certainty  that  a  person  will  succeed  to 
property  does  not  suffice  to  give  him  an  insurable 
interest  in  such  property.  Nor  will  mere  expecta- 
tion of  profit  be  sufficient,  for,  as  Lord  Eldon  said, 
"  I  send  my  ship  to  India,  I  expect  profit  from  the 
voyage  ;  if  the  ship  is  lost,  my  expectation  is  defeated, 
but  of  those  expected  profits  the  law  can  have  no 
consideration  "  (o). 

An  insurance  may,  however,  be  effected  on  profits 
to  arise  from  the  sale  of  goods,  provided  the  assured 
has  an  insurable  interest  in  such  goods  (p). 

Profits  may  be  insured  on  the  principle  of  their 
forming  an  additional  part  of  the  value  of  the  goods, 
but  they  must  be  insured  qvd  profits,  and  cannot  be 
recovered  merely  as  an  incidental  part  of  the  loss. 
Therefore,  under  an  insurance  by  A.  of  his  interest  in 
the  "  Ship  Inn  and  offices,"  A.  could  not  recover  com- 
pensation for  the  loss  of  profits  in  his  business  as  an 
innkeeper  in  the  interval  between  the  fire  and  the 
rebuilding  {q). 


(m)  Etna  v.  France,  4  Otto  562.  Breeae  v.  Mdropdlitan  Life,  37 
Hun.  (N.  Y.)  152. 

(n)  Rombach  v.  Piedmont  Co.,  48  Am.  Rep.  239. 

(o)  Lucena  v.  Crawford,  2  N.  R.  at  324,  i  Taunt.  325. 

(p)  M^Stoiney  v.  Royal  Exchange,  Ac.  Co.,  14  Q.  B.  646,  19  L.  J. 
Q.  B.  222,  13  Jur.  489.  Sioekdalc  v.  Dunlop,  6  M.  &  W.  224,  9 
L.  J.  N.  S.  Ex.  83.  Stock  V.  Inglis,  12  Q.  B.  D.  564,  10  App.  Cas. 
263. 

(g)  Sun  Fire  v.  Wright,  3  N.  &  M.  819,  i  A.  &  E.  621.  Wright  v. 
Pde,  I  A.  &  E.  621.  Wilson  v.  Jonea,  L.  R.  2  Ex.  139,  36  L.  J.  Ex, 
78,  15  L.  T.  N.  S.  669,  15  W.  R.  435. 
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When  the  insured  shipped  a  cargo  of  goods  to  be  Proiiti  on 
carried  on  a  trading  voyage,  he  was  held  to  have  an  ^^^' 
insurable  mterest  in  the  profits  to  arise  from  the 
cargo  (r). 

A  shipper  has  an  insurable  interest  in  freight  («),  Freight. 
and  a  consignee  or  a  factor  may  effect  an  insurance 
in  respect  of  his  commission  if  the  consignment  takes  commtoBion. 
place  (t).  So  may  captors,  because  they  have  a  lawful  ^^^ 
possession,  coupled  with  a  well-founded  expectation 
that  their  claim  to  retain  the  goods  will  be  allowed. 
In  these  cases  there  is  either  an  absolute  or  a  special 
property  in  possession  (ii). 

A  bankrupt  retains  an  insurable  interest  in  his  Bankrupt, 
estate  (x),  and  a  receiver  in  bankruptcy  has  such  Receiver  in 

*   L        \    -       .-i        ^       1  .»  .    ^    V         A     J     •     bankruptcy. 

interest  m  the  bankrupt  s    property  (y).     And   m 
America  a  debtor  after  execution  has  been  held  to  Execution 
have  an  insurable  interest,  since  liability  continues 
till  after  sale,  and  the  property  out  of  which  his  debt 
might  be  satisfied  would  be  gone  in  case  of  fire  (s). 

In  a  case  of  fire  insurance,  the  party  insured  must  There  must  be 
have  an  insurable  interest  at  the  date  of  the  policy  time  of 
and  at  the  time  the  fire  happens,  and,  therefore,  Jj^jj^^  "* 
where  a  lessee  insured  and  after  the  lease  had  expired 
the  house  was  burnt  down  and  the  policy  was  assigned 
subsequently  to  the  fire,  the  assignee  was  held  not 
entitled  to  obtain  the  money  from   the  insurance 
office  (a), 

(r)  Sffre  v.  Olover,  i6  East  218.  Hodgson  ▼.  Olover,  6  East  316. 
Barkay  y.  Cousins,  2  East  546. 

(s)  Thompson  ▼.  Taylor,  6  T.  B.  478.  Flint  y.  Fleming,  i  B.  &  Ad. 
45-    Devaux  v.  P Anson,  7  Scott  507,  5  Bing.  N.  C.  519. 

(0  King  y.  Cflover,  2  B.  &  P.  New  Rep.  206.     Knox  v.    Wood, 

(«)  StoehdaU  y.  Dunlap,  9  L.  J.  N.  8.  Ex.  83,  6  M.  &  W.  224,  per 
Piike,  B. 

(z)  Marks  v.  HamUion,  7  Ex.  Rep.  323,  21  L.  J.  Ex.  109,  18  L.  T. 
260, 16  Jur.  152.     OouLsUme  y.  Royal,  I  F.  &  F.  276. 

(y)  Re  Hamilton,  102  Fed.  Rep.  683. 

(«)  Insurance  Co.  y.  Thompson,  95  U.  S.  (5  Otto)  547. 

(a)  8adler*s  Co,  y.  Badcoek,  2  Atk.  554,  i  Wils.  10.  Lynch  v. 
DdseU,  3  Bro,  P.  C.  431.    Howard  y.  Lancashire,  11  Canada  Sup. 
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Theatrical  A  theatrical  manager  has  an  insurable  interest  in 

man€«er  and    ^j^^  ^^^^  ^£  ^^  ^^^^  engaged  by  him  (6). 

Heir  of  person       The  heir  of  a  person  who  through  idiocy  or  lunacy 

rum  compos.      -^   incompetent  to  make   a  will,  has  not  such  an 

interest  in  the  life  of  such  person  as  to  enable  him 

to  insure  his  life,  and  thus  provide  against  possible 

loss  of  the  inheritance  through  his  recovery  (c). 

Borrower  from      An  insurance  company  lending  money  may  validly 
"™'*  agree  with  the  borrower  that  he  shall  insure  his  life 

to  a  greater  amount  than  the  debt,  and  assign  the 
policy  to  the  company  as  security  (d).  But  in  such 
case  the  interest  supporting  the  policy  is  the  debtor's, 
not  the  creditor's. 

Employer  and       A  coutract  of  employment  at  a  salary  for  a  term 
employed.        ^£  years  gives  the  employed  an  insurable  interest  in 

the  employers  life  during  the  unexpired  portion  of 

the  term  (c). 

Persons  bringing  fire  on  their  land  are  liable  for 

damage    if  it  escapes    by    negligence    and  not  by 

Railway  com-    accidcnt  (/),  and  in  America,  railway  companies,  in 

^r°iSj  to^'  *^  respect  of  their  liability  for  fire  to  houses  or  property 

Hne^"^"      near   the  line,  have  an  insurable  interest  in  such 

houses,    unless   by    statute    or    otherwise  they  are 

specially  exempted  from  such  liability.     In  England 

the  liability  is  less  extensive  (ff). 

KmpioyerB  and      Employers  of  labour,  when  liable  to  their  work- 
workmen.        men,  whether  by  Common  Law  or  Statute  (A),  have 

(6)  Law  Mfkg.  vol.  22,  N.  S.  347.  Parsons  v.  Bignold,  13  Sim.  518, 
5  L.  J.  Ch.  379,  7  Jur.  591. 

(c)  Ltu^na  v.  Crawford,  2  N.  R.  324,  i  Taunt.  325. 

(d)  Dowries  v.  Oreen,  12  M.  &  W.  481,  8  Jur.  899. 

(c)  Hehden  v.  West,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S. 
S54,  II  W.  R.  423,  9  Jur.  N.  S.  747. 

(/)  Black  V.  Chrisichurch  Co.  (1894),  App.  Caa.  48.  HiUiard  v, 
Thurston,  9  Ont.  App.  514. 

{g)  May  Ins.  98,  Jones  v.  Festiniog  By.,  L.  R.  3  Q.  B.  733.  Port 
Olatgow  Co.  v.  Caledonian  Ry.,  29  So.  L.  R.  577,  20  Rettie  35,  H.L. 

(k)  43  &  44  Vict.  o.  42,  6  Edw.  VII.  c.  58.  Henry  Rifle-Barrd 
Co.  V.  Employers'  Liability  Corporation,  Q.  B.  D.  27th  Mar.  1884. 
Badclific  V.  Ocean,  dbc.  Co.,  Butt,  J.,  Leeds  Spring  Assizes;  1884. 


INSUBABLE   INTEREST.  53 

an  insurable  interest  in  the  safety  of  their  workmen. 
Employers  of  clerks  and  others,  whom  they  must  in  Kmpioyera  of 
the  course  of  their  business  entrust  with  money  or  ^^^^^  *""' 
things  of  value,  can  insure  against  loss  through  their 

(t). 


It  has  been  held  that  the  interest  will  not  amount  interest  mnst 
to  an  insurable  interest  unless  it  be  one  capable  of  ^  «'*'**"**'**•• 
being  enforced  under  a  binding  contract  or  a  legal 
liability,  and  that  a  mere  engagement  binding  in 
honour  would  not  suffice  (A). 

But  where  the  plaintiff  had  promised  the  mother  Promise  to 
of  a  child  to  take  care  of  the  child  and  to  help  giSr.'*^  "^^ 
to  maintain   her   (the  child   being  plaintiff's  step- 
sister), and  there  was  no  evidence  that  the  child's 
father  was  alive,  it  was  held  that  the  undertaking  to 
incur  expense  created  an  insurable  interest  (/)• 

The  sum  recoverable  under  a  life  policy  mr  aiUre  Amonnt 
vk  is  limited  to  the  amount  or  value  of  the  insured's  STviUm'oV' 
insurable  interest  in  the  life  insured  at  the  date  ^"^'^^  *' ^*^ 
of  the   policy  (m).     Consequently  if   the  assured 
insures  the  same  interest  with  several  insurers,  he 
can  recover  from  them  all  only  the  value   of  his 
interest,  and   therefore  if  he    receives  that   value 
from  one  of  them  he  can  claim  nothing  from  the 
others  (ti). 

The  assured's  interest  must  be  lawful,  and  there-  The  interest 
fore  interests  in  illegal  voyages  cannot  be  insured  if  ™Uin{!^ 

(»)  Touie  V.  NcUianal  Guardian,  s  L.  T.  N.  S.  193,  30  L.  J.  Ch.  900, 
7  Jm.  N.  S.  I  ICQ,  10  N.  B.  49. 

W  Slockdale  v.  Dunlcp,  6  M.  &  W.  224,  233,  9  L.  J.  N.  S.  Ex.  83. 
Stoinbank  v.  Fenning,  11  C.  B.  51,  15  Jur.  1082,  20  L.  J.  C.  P.  226. 
Stainbank  v.  Shepherd,  13  C.  B.  418,  17  Jur.  1032,  22  L.  J.  Ex.  341. 

[1)  Barnes   v.  The  London,  d;c  Co,  (1892),  i  Q.  B.  864,  8  limes 

LK.143. 

(m)  14  Geo.  III.  c.  48,  s.  3. 

im)  Hebdon  v.  West,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,  1 1  W.  R.  423. 
7  u  T.  N.  S.  854,  9  Jur.  N.  8.  547.  Law  v.  London  Indisimtable  Life 
Pcliey  Co.,  i  Ki^  and  J.  223,  24  L.  J.  Ch.  196,  24  L.  T.  208,  i  Jur. 
N.S.i79,3W.  R.  155. 
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the  illegality  is  known  to  the  assured  (o),  and  all 
gambling  interests  are  excluded ;  such,  for  instance, 
as  insuring  lottery  tickets  (p)  or  a  policy  on  the  sex  of 
a  person  {5^).  Seaman's  wages  are  not  insurable  (r)  ; 
and  where,  in  consideration  of  40  guineas  for  ;^ioo, 
and  so,  according  to  that  rate,  for  any  greater  or  less 
sum,  several  persons,  each  for  themselves,  severally 
agreed  to  pay  the  several  sums  set  opposite  their 
names  in  case  Brazilian  mining  shares  should  on  or 
before  a  certain  day  be  done  at  or  above  a  certain 
sum,  the  contract  was  held  to  amount  to  a  policy  of 
insurance  and  to  be  illegal  (s). 

Lawful  and  American  writers  raise  the  question  whether,  if 

lotoraatain      lawful  and  unlawful  interests  are  insured  together, 
Bame  policy,     ^.j^^  ^j^^j^  ^^  ^^^y  part   of  the   poHcy  is  vitiated. 

This  depends  on  whether  the  contract  is  separable  or 
not,  just  as  the  question  whether  premiums  are  in 
part  returnable  depends  on  whether  they  can  consis- 
tently with  the  nature  of  the  risk  be  apportioned  (<). 

Money  won  The  holder  of  a  note  given  for  money  won  at  play 

*t  play.  j^^  ^^^  ^^  insurable  interest  in  the  life  of  the  maker 

of  the  note  (w). 

nuference'  Mr.  Justico  (aftorwards  Lord)  Blackburn  said,  "  I 

Md^wijgen"*^^  apprehend  that  the  distinction  between  a  policy  and 
a  wager  is  this:  a  policy  is.  properly  speaking,  a 
contract  to  indemnify  the  insured  in  respect  of  some 
interest  which  he  has  against  the  perils  which  he 
contemplates  it  will  be  liable  to  "  (x). 


(o)  WOson  V.  Bankin,  L.  R.  i  Q.  B.  163,  35  L.  J.  Q.  B.  $7,  13  L.  T. 
N.  S.  564,  14  W.  R.  198.  Dudgeon  v.  Pembroke,  L.  R.  9  Q.  B.  581, 
585,  31  li.  T.  N.  S.  31,  22  W.  R.  914.  Cunard  v.  Hyde,  2  E.  &  E.  i. 
29  L.  J.  Q.  B.  6. 

(p)  Jacques  v.  Oolightly  (1776),  2  Wm.  Bl.  1073, 

(g)  Roebuck  v.  Hamerton,  2  Cow  p.  737. 

(r)  Webster  v.  De  Tastot,  7  T.  R.  157,  3  Kent  Comm.  269. 

(*)  Pateraon  v.  PowcU,  2  L.  J.  N.  S.  C.  P.  13,  9  Bing.  320,  620, 
2  Mo.  &  Sc.  399,  773. 

(0  May  Ins.  81. 

(u)  Dwyer  v.  Edie,  2  Park  Ins.  (8th  ed.)  914. 

(x)  Wilson  V.  JoTies,  L.  R.  2  Ex.  150,  per  Blackbam,  J.,  36  L.  J. 
Ex.  78,  15  L.  T.  N.  S.  669,  15  W.  R.  435. 
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A  wager  in  the  form  of  a  policy  upon  the  sex  of  wager  pouey. 
a  person  is  a  wagering  policy  within  1 4  Geo.  III.  c. 
48,  for  a  contract  in  the  form  of  a  policy  does  not 
cease  to  he  a  policy  because  the  subject-matter  of 
the  insurance  is  not  exposed  to  peril  (y). 

And  where  a  son  insured  the  life  of  his  father,  in  wa^er  poucj 
which  he  had  no  insurable  interest,  and  misrepre-  J^^bie?' 
sented  that  he  was  acting  as  his  father's  agent,  and 
the  son  paid  the  premiums  for  some  years,  and  the 
father,  who  at  first  had  no  knowledge  of  the  insur- 
ance, became  aware  of  it,  and  gave  notice  to  the 
company  that  he  objected  to  its  continuance,  it 
was  held  that  the  policy  was  a  wagering  policy, 
and  therefore  the  son  could  not  recover  the  pre- 
miums (2). 

A  life  policy  upon  the  tontine  principle  is  not  a^oDtine. 
void  as  a  gaming  contract  (a). 

A  man  applied  to  the  local  agent  of  an  insurance  poiioyamgned 
company  for  insurance  on  his  own  Ufe.     His  pro- ^VJ^^p^"^" 
posal  was  accepted,  and  the  policy  was  prepared  and  promimMnot 
sent  to  the  agent.     The  applicant  did  not  pay  for  it,  *  ^^^^  ^  *'' 
so  a  third  person  paid  the  premium  and  had  his 
name  filled  into  a  blank  assignment  which  had  been 
left  with  the  agent  by  the  original  applicant,  and 
the  majority  of  the  Supreme  Court  of  Canada  held 
that  this  was  not  a  wager  policy  (J). 

A  person  who  has  different  kinds  of  interest  in  Different  kinds 
property  may  cover  them  all  by  one  insurance  with-  nJiS  noTbe 
out  stating  in  the  policy  the  number  or  nature  of  ■pocifled. 
the  interests  (c).     But  the   subject-matter  of  the 
insurance  must  be  correctly  described  (d). 

(y)  Boebuek  v.  HamerUm,  2  Cowp.  737. 

(z)  Howard  r.  Refuge  Friendly  aociety,  54  L.  T.  644 ;  2  Times 
U  R.  474;  8  &  9  Vict.  0.  109,  s.  18. 

(a)  8i7nan§  v.  New  York  Life,  38  Hun.  (N.  Y.)  317. 

(6)  Veaina  v.  New  York  Life,  6  Canada  (S.  C.)  30.  North  American 
^.  Cratge*,  13  Oanad.  Sup.  Ct  281. 

(0  CamUker9  t.  Sheddan,  6  Taunt.  14. 

(i)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  i  L.  J.  N.  8.  K.  B.  i?8. 
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SpeeUJor 
qualified 
IntereBt 
soffldent. 


An  insurable  interest  in  mercantile  language  does 
not  necessarily  import  an  absolute  right  of  property 
in  the  thing  insured.  A  special  or  qualified  interest 
is  equally  the  subject  of  insurance  (e). 

Po«e88iono£  Property  without  possession  will  constitute  in- 
surable  interest  (/),  and  a  person  in  possession  as 
the  apparent  or  presumptive  owner  has  such  an 
interest  (g). 


Tortious 
disseisor. 


Goods  sold  but 
not  delivered. 


In  America  a  tortious  disseizor  has  been  held  to 
have  an  insurable  interest  in  virtue  of  his  posses- 
sion (A). 

Even  where  a  policy  is  **  on  goods  sold  but  not 
delivered,"  cases  may  arise  in  which  the  assured  is 
not  entitled  to  recover;  for  if  the  legal  title  has 
vested  in  the  vendee,  the  goods  are  in  law  delivered 
even  if  not  removed,  and  are  at  the  purchaser's  risk 
only  (z) ;  but  if  the  words  ''  not  removed  "  are  in  the 
policy,  the  insurers  are  liable  (k). 

A  person  who  bargains  for,  and  takes  into  his 
possession,  an  article  of  personal  property  on  a  hiring 
agreement,  one  of  the  terms  of  which  agreement  is 
that  the  property  shall  remain  with  the  seller  until 
the  purchase-money  be  paid,  has  an  insurable  interest 
in  the  property,  though  the  money  is  not  fully 
paid  (l). 

Baiidinff  on  A  man  insuring  a  house  in  his  possession  built 

another's  land.  ^^^  ^^j^^  wroug  land  owiug  to   an  unskilful  survey 


Property  in 
goods  pur- 
chased 
remaining  in 
vendor. 


(c)  De  Forrest  v.  FuUon  Fire,  i  Hall  (N.  Y.  Sup.  Ct)  94.  i  IS»  which 
examines  the  cases  very  fully,  and  states  their  effect  welL 

(/)  Joyc^  V.  Swann,  17  C.  B.  N.  S.  84,  104. 

Ig)  Marks  v.  Hamilton,  7  Ex.  323,  21  L.  J.  Ex.  109,  18  L.  T.  260, 
16  Jur.  152.     Lingley  v.  Queen  Ins,  Co.,  i  Han.  (New  Bruns.)  280. 

{h)  Mayor  of  New  York  v.  Brooklyn  Fire,  dfc.  Co,,  41  Barb.  (N.  Y.) 
231.     Sweeney  r,  Franklin  Co,,  20  Penn.  337. 

(t)  Lockhart  v.  Cooper,  42  Am.  Rep.  514.  56,  57  Vict  c.  71,  ss. 
18-20. 

{k)  Waring  v.  Indemnity  Fire  Insurance  Co,,  45  N.  Y.  606,  6  Am. 
Rep.  146. 

(i)  Reed  v.  Willianuburg  City  Fire  Insurance  Co,,  74  Maine  537. 
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can  recover  on  his  policy,  if  he  has  insured  bond 

It  has  heen  decided  in  Canada  that  policies  cover  After-acqnired 
after-acquired  goods  which  have  been  substituted  for  ^ 
those  originally  insured  (n).     And  the  interest  on 
the  subject-matters  insured  need  not  be  continuous,  conunnity  of 
since  absence  of  continuity  only  means  absence  of  J^^J^^ 
risk  (o). 

It  is  no  answer  to  a  claim  on  a  policy  on  goods  Lo§t  or  not 
(lost  or  not  lost)  that  the  interest  in  them  was  not  ** 
acquired  imtil  after  the  loss  (p). 

Although  risk  and  property  generally  go  together(2),  Bisk  without 
they  are  not  necessarily  associated;   and  the  risk^J^""*^^" 
alone  will  suffice  to  sustain  the  insurance.   The  peril 
must  be  such  that  its  happening  might  bring  upon 
the  assured  a  pecuniary  loss,  but  it  is  sufficient  that 
it  might  bring  a  loss,  and  by  no  means  necessary  that  so  wiu 
it  should  certainly  have  that  consequence  were  it  to  f^***^"*'^  **' 
happen  (r). 

As  before  mentioned,  an  insurable  interest  must  interest  mnst 
be  something  more  than  mere  anxiety  regarding  the  ^*  ***  ®- 
safety  of  the  thing  insured,  or  hope  of  profit  or 
adyantage  in  relation  thereto ;  it  need  not  amount 
to  property  in  the  thing  insured,  for  if  through 
special  circumstances  the  property  has  not  passed  to 
the  assured,  yet  if  he  has  any  beneficial  right  which 
is  of  a  pecuniary  value  in  the  subject-matter  of  the 
insurance,  or  if  it  be  at  his  risk,  he  has  an  interest 
which  he  may  validly  insure  (s).     Nevertheless,  the 

(m)  Skvenaon  t.  London  and  Lancashire  Assurance  Co.,  26  U.  C. 
(Q.  B.)  148. 

(ft)  Butfer  y.  Standard,  4  U.  C.  (App.)  391. 

(0)  Crozier  v.  Phcenix,  2  Han.  (New  Bruns.)  200. 

(p)  8%(heHand  v.  Pratt,  11  M.  &  W.  296,  311. 

(9)  Andtrson  t.  Morice,  L.  R.  10  C.  P.,  at  619,  per  Blaokbum,  J., 
44  L.  J.  C.  P.  10,  341,  31  L.  T.  N.  8.  605,  33  do.  355,  23  W.  R.  180, 
24  da  30.    Colonial  Ins.  Co.  v.  Adelaide  Ins.  Co.,  12  App.  Ca*.  138. 

(f)  Anderson  r.  Morice,  1  App.  Caa.  742  per  Lord  O'Hagan,  46 
L  J.  C.  P.  n,  35  L.  T.  N.  8.  $66,  25  W.  R.  14. 

(»)  Joyce  V.  Swann,  17  C.  B.  N.  8.  84.  Colonial  Ins.  Co.  of  New 
Ztaland  y.  Adelaide,  <kc  Co.,  $6  L.  T.  173. 
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Stockbolden 
no  insurable 
interest  in 
corporate 
property. 


General 
partner  may 
recoTer  whole 
Insurance. 


Partner 
sapplyiag  all 
the  capital  has 
insurable 
interest  in  life 
oX  partner. 


Expectancy. 


Perfect  legal 
interest  not 
necessary. 


stockholders  in  a  corporation  have  no  insurable 
interest  in  the  property  of  the  corporation  (t).  But 
if  property  belonging  to  a  limited  partnership,  in 
which  there  are  a  general  and  a  special  partner,  is 
insured  in  the  name  of  the  general  partner,  which  is 
the  name  used  by  the  partnership,  such  general 
partner  is  entitled  to  recover  the  full  amount  of  the 
loss,  and  not  merely  the  value  of  his  interest  in  the 
property  (u). 

And  where  one  of  two  members  of  a  partnership, 
by  the  terms  of  which  the  capital  was  to  have  been 
contributed  in  equal  proportions,  has  supplied  all  of 
it,  he  has  an  insurable  interest  in  the  life  of  his 
partner  {x). 

In  the  case  of  an  agreement  to  sell  an  expectancy 
under  a  will  for  so  much  money,  and  to  repay  the 
purchase-money  if  the  expectation  was  not  realised, 
the  insured  would  have  no  more  interest  in  the  life 
or  death  of  the  person  from  whom  the  expectation 
arose  than  was  created  by  the  agreement  to  sell ;  but 
it  has  been  held  that  he  would  have  an  insurable 
interest  (y). 

An  insurable  interest  does  not  mean  a  perfect 
legal  interest.  If  it  did,  there  are  some  buildings  on 
which  it  would  be  difficult  for  any  one  as  owner  to 
eflfect  a  valid  insurance.  In  the  case  below  cited  (z) 
plaintiff  had  contracted  to  purchase  the  property 
insured,  and  had  failed  in  making  his  payment 
punctually,  but  was  proceeding  in  equity  to  compel 
performance  by  the  vendor,  and  it  was  held  that  he 
had  an  insurable  interest.  There  must  be  a  valid 
subsisting  contract  capable  of  being  enforced  between 

(0  Ri^s  V.  Commercial  Union  Co.,  51  N.  Y.  (Sup.  Ct)  467. 

(u)  Clement  r.  British  American  Co.,  141  Mass.  298. 

{x)  Connecticut  Mutual  Life  Ins,  Co.  v.  Luchs,  Fed.  Bep.  Dig. 
(1887-1891)  502. 

(y)  Cook  V.  Field,  15  Q.  B.  460,  19  K  J.  Q.  B.  441*  16  L.  T.  O.  S. 
2,  14  Jur.  951. 

(2)  Milligan  v.  Equitable,  Ac,  Co.,  16  U.  C.  (Q.  B.)  314. 
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the  parties  themselves  in  order  to  constitute  an  insur- 
able interest  or  right  of  action  against  the  insurer. 

The  contract,  however,  need  not  be  such  as  to  pass  interest  in 
the  property  in  the  thing  insured,  nor  need  there  be  IdvmM^ 
such  a  transmutation  of  possession  as  to  create  a  lien  J^'jn^** 
in  the  legal  technical  sense  of  that  word.  It  is  suffi-  ooaierring: 
cient  if  the  relationship  between  the  parties  is  such  ^" 
as  to  constitute  an  actual  equitable  interest  in  the 
thing  insured,  and  such  an  equitable  interest  will 
constitute  an  insurable  interest.  In  a  case  decided 
in  the  Supreme  Court  of  Canada  (a),  C.  made 
advances  to  B.  upon  a  vessel  then  in  course  of  con- 
struction, upon  the  faith  of  a  verbal  agreement  with 
B.  that  after  the  vessel  should  be  launched  she  should 
be  placed  in  his  hands  for  sale,  and  that  out  of  the 
proceeds  the  advances  so  made  should  be  paid. 
When  the  vessel  was  well  advanced,  C.  disclosed  the 
facts  and  nature  of  his  interest  to  the  agent  of  the 
insurance  company,  and  the  company  issued  a  poHcy 
of  insurance  against  loss  by  fire  to  C.  The  vessel 
was  still  unfinished  and  in  B.'s  possession  when  she 
was  burned.  It  was  held  on  these  facts  that  C.'s 
interest  was  an  equitable  interest,  which  wUs  insur- 
able, and  therefore  C.  was  entitled  to  recover  (b). 
Chambre,  J.  (whose  views  were  ultimately  adopted 
by  the  House  of  Lords),  said,  in  Zucena  v.  Crawford^ 
J  B.  &  P.  p.  104:  **I  am  not  disposed  to  question 
the  authorities  in  general ;  on  the  contrary,  there 
appears  to  me  to  have  been  great  propriety  in  estab- 
lishing the  contract  of  insurance  wJienever  the  interest 
declared  upon  was,  in  the  cammmi  understandviuj  of 
^iunkind,  a  real  interest  in  or  arising  out  of  the  thing 
mured,  or  so  connected  with  it  as  to  depend  on  the 
safety  of  the  thing  insured,  and  the  risk  insured 
against,  without  much  regard  to  technical  distinctions 

(a)  Clarke  v.  ScoUish  Imperial,  4  Canada  (S.C.)  192,  Johnson  v. 
A tw  Zealand  Co,,  10  Victoria  L.  R.  154. 

W  iwa. 
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Quantum  of 
interest. 


respecting  property,  still,  however,  excluding  mere 
speculation  or  expectation,  and  interests  created  not 
otherwise  than  by  gaming'*  (c). 

The  statute  19  Geo.  11.  c.  37,  repealed  and  in 
substance  re-enacted  by  the  Marine  Insurance 
Act,  1906  (7  Edw.  VII.  c.  41),  requires  that  the 
policy  shall  not  be  a  gaming  policy  (d).  The  ques- 
tion upon  which  the  validity  of  the  contract  usually 
depends  is  not  the  exact  quantum  of  the  interest  of 
the  assured  at  the  time  the  contract  was  entered 
into,  but  did  the  defendants  mean  to  game  ?  or  was 
not  there  a  loss  against  which  they  might  indemnify 
themselves  by  a  policy  of  insurance — not  a  certain, 
but  a  possible  loss  ?  The  case  below  cited  was  one 
in  which  the  Court  of  Admiralty  might  have  decreed 
the  assured  to  pay  damages  and  costs,  and  that  was 
held  sufficient  to  give  an  insurable  interest  (e).  What 
is  an  insurable  interest  in  a  marine  adventure  is 
defined  in  sec.  5  of  the  above  Act  of  1906. 

Where  a  policy  contained  the  words  ''  full  interest 
admitted"  it  was  held  void  under  section  i  of 
19  Geo.  II.  c.  37,  which  forbids  insurances  **  without 
further  proof  of  interest  than  the  policy  "(/). 

Whoever  has  an  interest  which  the  law  will  recog* 
nise  in  the  preservation  of  a  thing,  or  the  continu- 
ance of  a  life,  may  insure  that  thing  or  that  life  (g). 

Any  one  The  insurauce  of  buildings  may  be  effected  by  any 

boiidiDgs  may  ouc  interested  therein,  and  he  can  recover  to  the 
*^™*-  extent  of  the  injury  to  his  interest. 

The  owner  of  the  fee  simple  may  of  course  insure, 
possessing  as  he  does  the  largest  possible  interest. 
So  may  a  life,  a  yearly,  or  even  a  weekly  tenant  insure 

(e)  Ebsworth  v.  AUiance  Marine  Insurance  Co.,  L.  R.  8  C.  P.  596, 
619,  29  L.  T.  N.  S.  479. 

{d)  Page  v.  Fry,  2  B.  &  P.  at  p.  243  per  Chambre,  J. 

(e)  Boehm  v.  BeU,  8  T.  E.  162,  per  Lawienoe,  J. 

(/)  Berridge  v.  TAe  Man  on  Insurance  Co,,  18  Q.  B.  D.  346. 

(g)  Dalloz,  1868,  Pt  L,  388.    Branford  v.  Saunders,  25  W.  R.  650. 


''Fall  interest 
admitted." 


Fee  simple. 


Yearly,  &&, 
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in  virtue  of  his  interest  in  the  property,  and  recover 

the  value  of  such  interest.     A  contractor  to  build  a  Builder's 

house  has  an  insurable  interest  therein  {gg).  iStSnwt!* 

There  is  no  legal  principle  which  forbids  a  person 
having  himself  an  insurable  interest,  to  contract  for 
the  insurance  of  all  interests  in  the  property,  if  he  in- 
tends to  protect  them  when  the  contract  is  made  {h). 

If  in  any  of  these  cases  of  limited  ownership  an  Annred  can 
insurance  were  eflfected  under  which  the  limited  ^^^ot^wn 
owner  recovered  the  full  value  of  the  property,  he  *»'«««*• 
could  not,  it  seems,  retain  such  value  for  his  own 
use,  because  the  contract  of  fire  insurance,  like  that  of 
marine  insurance,  is  one  of  indemnity.  In  Castdlain 
V. Preston  (i),  Bowen,  L. J.,  said,  ''It  is  an  illusion  to 
suppose  that  the  assured  can  in  any  case  recover 
more  than  his  loss.  We  must  look  at  the  ordinary 
bosmess  rules.  It  is  well  known,  of  course,  that  a 
person  with  a  limited  interest  may  insure,  and  recover 
the  whole  value  of  the  thing  insured,  but  then  his 
policy  must  be  apt  for  the  purpose,  and  he  must  have 
intended  to  so  insure  {k).  Again,  a  person  may  insure 
for  himself,  or  for  himself  and  others,  as  in  the  case 
of  carriers  and  wharfingers,  or  to  take  the  case  of  a 
mortgagee,  he  is  entitled  to  insure  for  other  parties  ; 
but  if  he  only  insures  his  own  interest,  he  can  only 
hold  the  damage  to  his  own  interest.  That  principle 
applies  here.  It  was  contended  that  a  tenant  from 
year  to  year  may  always  recover  the  full  value  of  the 
premises  insured;  but  although  that  contention  would 
appear  to  be  supported  by  the  language  of  Lord 
tfusiice  James  in  Rayner  v.  Preston  I  cannot  assent  to 
it.    It  may  be  that  the  insurance  companies  do  not 

(  g)  Commercial  Co,  v.  Ca^^iUd  Co.,  60  Amer.  Rep.  162. 

{h)  Johnston  v.  Union  of  New  Zealand,  10  Victoria  L.  R.  154. 
^atrn  Y.  Monarch,  5  E.  &  B.  870,  2$  l*.  J.  Q.  B.  102,  26  L.  T.  217^ 
4  W.  R.  245. 

(»)  II  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,49  L.  T.  N.  a  29.  31  W.  R. 
558. 

ik)  Johnwn  V.  New  Zealand,  dbc,  Co.,  10  Victoria  L,  R.  154. 
^o«M  V.  Dominion  Fire  Co.,  8  OntariP  (App.)  644, 
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Marketable 
value  not 
always  full 

)0f 


lOOB. 


as  a  rule  take  the  trouble  to  nsoertain  the  exact 
interest  of  the  assured  because  in  most  cases  the 
insurance  is  for  the  benefit  of  all  concerned ;  but  if  a 
case  were  to  occur  in  which  a  yearly  or  a  weekly 
tenant  were  to  insure,  meaning  only  to  cover  his  own 
interest,  he  could  not  recover  and  hold  the  whole 
value  of  the  house.  ...  It  is  true  that  in  most  cases 
the  claim  of  the  tenant  from  year  to  year,  or  for 
years,  cannot  be  answered  by  handing  over  to  him 
what  may  be  the  marketable  value  of  his  property, 
and  the  reason  is  that  he  insures  more  than  the 
marketable  value  of  his  property,  and  he  loses 
more  than  the  marketable  value  of  his  property  ; 
he  loses  the  house  in  which  he  is  living,  and  the 
beneficial  enjoyment  of  the  house,  as  well  as  its 
pecuniary  value.  ...  A  man  cannot  be  compen- 
sated simply  by  paying  him  the  marketable  value 
of  his  interest.  But  it  does  not  follow  that  he  gets 
or  can  keep  more  than  he  has  lost "  (/). 

sectuwhim  As  a  rulc,  however,  market  value,  and  not  local 

the*i^ket.*°    ^^  peculiar  value,  of  property  destroyed  by  fire,  and 

which  can  be  procured  in  the  market,  must  control 

in  estimating  the  loss  (m). 

Joint-tenants.  A  joint-tcnant  or  a  tenant  in  common  has  such  an 
interest  in  the  entirety  as  will  entitle  him  to  insure 
the  whole  (n). 

Huflbandin  A  husband  has  an  insurable  interest  in  property 

wwJs'wpMate  settled    to    his  wife's   separate    use,  they  residing 
^^'  together  and  sharing  in  the  use  of  the  property  (o). 


An  appur- 
tenant to  free- 
hold must  be 
recovered  for 
as  such. 


A  building  insured  as  appurtenant  to  the  freehold 
can  only  be  recovered  for  as  such.     Therefore  when 

(l)  CcMtellain  v.  Preston,  ii  Q.  B.  D.  4CX),  401,  per  Bowen,  HJ., 
49  L.  T.  N.  S.  29,  52  L.  J.  Q.  B.  366,  31  W.  R.  557. 

(m)  Fisher  v.  Crescent  Insurance  Co.,  33  Fed.  Rep.  544. 

(n)  Page  v.  Fry,  2  B.  &  P.  240.     Inglis  V.  Stock,  10  App.  Caa,  274. 

(o)  GotUston  V.  Boyal,  i  F.  &  F.  276.  WoocUumse  v.  WhUdey, 
4  F.  &  F.  1086.  Re  Lambert's  Estate,  39  Ch.  D.  626.  Hope  v.  Hope 
(1892),  2  Ch.  336. 
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in  such  a  case  the  assured's  title  to  the  freehold  has 
failed,  he  cannot  maintain  a  claim  in  respect  of  such 
a  building  on  the  ground  of  its  being  movable  pro- 
perty, and  so  distinct  from  the  freehold  (p). 

Tenants  have  an  insurable  interest  in  the  rent  Kent, 
which  they  are  liable  .to  continue  paying  after  the 
premises  are  destroyed  by  fire  {q).  But  if  the  con- 
tract of  tenancy  relieves  them  from  liability  they  will 
not  have  an  insurable  interest.  In  Scotland,  where, 
if  the  premises  are  destroyed  or  rendered  useless  for 
the  purpose  for  which  he  took  them,  the  tenant  can 
surrender  them,  he  consequently  has  no  insurable 
interest  in  his  rent  (r).  But  rent  insurances  are  made 
to  cover  cost  of  renting  new  premises  during  repairs 
after  fire  (s). 

A  common  carrier,  pawnbroker,  factor,  broker,  and  Baiiew. 
wharfinger  have  an  insurable  interest  in  the  goods 
entrusted  to  them ;  but  if  they  insure  the  goods  to 
their  full  value  and  receive  it,  they  will,  after  satisfy- 
ing their  own  claims,  be  trustees  of  the  balance  for 
the  real  owners  or  bound  to  repay  the  overplus  {t). 

And  in  the  case  of  Castellain  v.  Preston  {u)  Bowen, 
L.J.,  said :  "  It  is  well  known  in  marine  and  fire 
insurance,  that  a  person  who  has  a  limited  interest 
may  insure  nevertheless  on  the  total  value  of  the 
subject-matter  of  the  insurance,  and  he  may  recover 
the  whole  value,  subject  to  these  two  provisions — 
1st,  the  form  of  his  policy  must  be  such  as  to 
enable  him  to  recover  the  total  value;  and,  2nd, 

(p)  Sherhonneau  v.  Beaver  Mutual  Fire  Insurance  Co.,  33  U.  C. 
(Q.  B.)  I,  30  U.  C.  (Q.  B.)  472. 

(g)  MarehaU  v.  Schofield,  47  L.  T.  N.  S.  406,  31  W.  R.  134,  52  L.  J. 
Q.  B.  58. 

(f)  Allen  V.  Markland,  20  Sc.  Law  Rep.  267.  Duff  v.  Fleming, 
«a8.C.(3Tdgerie9)769. 

(<)  Bruianan  v.  London,  Liverpool  ds  Olobe,  21  Sc.  L.  R.  696. 

(0  Sidawayjf  v.  Todd,  2  Stark.  400.  Armitage  v.  WinterboUom, 
I  M.  ft  G.  130  ;  Pennefeather  v.  Baltimore  Steam  Packet  Co.,  58  Fed. 
Rep.  481. 

(«)  Caatdlain  v.  Preston,  11  Q.  B.  D.  398,  and  vide  supra,  p.  61. 
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Consi^oes. 


CkiiiJils^ee  in 
tmst. 


he  must  intend  to  insure  the  whole  value  at  the 
time." 

The  question  has  often  been  discussed  whether 
factors  or  consignees  for  sale  have  an  implied  autho- 
rity to  insure  for  their  principal ;  and  there  seencis 
no  doubt  that  they  may  insure  upon  their  own 
account  to  the  extent  of  their  own  interest  (a?).  They 
may  insure  both  for  themselves  and  for  their  prin- 
cipal, but  are  not  positively  bound  to  insure  unless 
they  have  received  instructions  to  do  so,  or  have 
promised  to  insure,  or  the  usages  of  trade  or  the 
habit  of  dealing  between  them  and  their  principals 
raises  an  implied  obligation  to  insure  (y).  Con- 
signees having  a  power  to  sell,  mantle,  and  dispose 
of  the  property  subject  to  the  rights  of  the  consignor, 
and  even  consignees  with  a  mere  naked  right  to 
possession,  may  insure  if  they  state  the  interest  to 
be  in  their  principal  (z). 

But  it  is  doubtful  whether  a  consignee  insuring  in 
his  own  name  could  in  case  of  loss  recover  the  whole 
value  of  the  property  from  the  underwriter  and  hold 
the  surplus  beyond  his  own  advances  upon  trust  for 
the  benefit  of  his  principals  (a). 

If,  however,  consignees  did  insure  in  their  own 
names  to  the  full  value  of  the  property,  the  con- 
signors might  even  after  loss  ratify  the  insurance, 
which  would  then  enure  for  their  benefit  (6). 

(x)  Ebstoorth  v.  AUiance,  Ac,  L.  R.  8  C.  P.  596,  26  L.  T.  479. 

(y)  Ehsworth  v.  AUiance,  supra.  SUverthome  v.  OUUapie,  9  U.  C. 
(Q.  B.)  414.  Oooderham  v.  Marlett,  14  U.  C.  (Q.  B.)  228.  Woolf  v. 
Homcaatle,  x  B.  &  P.  316,  Story  Agency,  8.  iii.  Contcay  ▼.  Cfnty. 
10  East  $2^6.  Bobertson  v.  Hamilton,  14  East  522.  Kncx  v.  Wood, 
I  Camp.  543.  Fragano  v.  Long,  4  B.  &  C.  219.  Neale  v.  Reed, 
I  B.  &  C.  657. 

(2)  Lucena  v.  Crawford,  2  B.  &  P.  N.  R,  324.  per  Lord  Eldon,  i 
Taunt.  325.  Castellain  v.  Preston,  n  Q.  B.  D.  398.  Ebsworth  v. 
Alliance,  L.  R.  8  C.  P.  at  623,  29  L.  T.  N.  S.  479,  supra. 

(a)  Ebsworth  v.  Alliance,  and  vide  supra,  p.  50.  CasfeUain  v. 
Preston,  L.  R.  1 1  Q.  B.  D.  398,  per  Bowen,  L.  J.     Hooper  v.  Robinwn, 

98  u.  s.  537. 

(6)  Oiffard  v.  The  Queen,  Ac.  Co.,  i  Hannay  (New  Brunswick),  432, 
439.  WiUiams  v.  North  China  Co.,  i  C.  P.  D.  757,  35  L.  ,T.  N.  S.  884, 
Hagedom  v.  Oliverson,  2  M.  &  S.  485.  Cory  v.  PaiUm  (1874),  I^  R. 
9  Q,  B,  577. 
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A  creditor  has    an   insurable  interest  in  goods  cousignee  in 
voluntarily  consigned  by  his  debtor  to  a  third  person  ^'^^' 
in  trust  for  such  creditor  (c). 

The  firm  of  De  la  Torre  in  Spain  consigned  goods 
to  Dubois  and  Son  in  London,  and  indorsed  the  bill 
of  ladmg  to  them,  accompanied  by  a  letter  directing 
them  to  note  the  goods  for  certain  creditors  of  De 
la  Torre.  It  was  held  that  Dubois  and  Son  were 
to  be  considered  as  trustees  for  the  creditors  from 
the  time  the  goods  were  put  on  board  the  ship,  and 
that  the  creditors  had  an  insurable  interest  in  the 
goods  (rf). 

A  merchant  abroad,  having  effects  in  the  hands  Merchant  and 
of  his  correspondents  here,  may   compel  them  to  *'**°**«^®®- 
procure  an  insurance  for  him,  or  hand   over  the 
effects  (e). 

If  a  merchant  here  has  been  accustomed  to  pro- 
cure insurances  here  for  his  correspondent  abroad 
in  the  usual  course  of  business,  the  latter  has  a 
right  to  expect  his  orders  for  insurances  to  be 
obeyed,  unless  the  former  give  notice  to  discontinue 
the  course  of  dealing,  and  on  failure  of  the  merchant 
to  insure  he  would  be  liable  as  an  insurer  (/). 

If  bills  of  lading  are  sent  with  directions  to  insure 
cannot  be  accepted  without  obeying  the  order 
to  insure.  Limiting  the  broker  to  too  small  a  pre- 
inium,  so  that  he  cannot  get  a  policy,  amounts  to 
disobedience  (ff). 

If  goods  sent  are  mortgaged,  and  a  direction  to 
insure  accompany  the  bill  of  lading  and  be  not 
obeyed,  foreclosure  of  the  mortgage  before  receipt  of 
the  bill  of  lading  will  not  alter  the  force  of  the 
direction  (A). 


(e)  HiU  T.  Secreian,  x  B.  &  P.  315. 

{d)  Ibid. 

(e)  Smith  v.  Laseettes,  2  T.  B.  189,  per  Boiler,  J. 

(/)  JUd.  {g)  Ibid.  {h)  Ibid. 
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Agent  iiuroring  A  persoii  insuring  as  agent  for  another  cannot 
consignee.  rccover  as  a  principal  on  the  policy.  So  a  con- 
signee suing  for  indemnity  on  a  policy  effected  in 
his  own  name  on  another's  goods  consigned  to  him 
must  show  an  insurable  interest  in  such  goods,  and 
can  only  recover  so  far  as  he  has  interest  (i).  If  he 
has  a  lien  on  the  special  goods  he  can  recover  to  the 
extent  thereof. 

If  goods  are  not  at  the  risk  of  the  consignee  or 
purchaser  until  a  certain  event,  he  has  no  insurable 
interest  in  them  until  that  event  has  happened  (k) ; 
but  in  Hagedom\,  Oliverson,  2  M.  &  S.  485,  the  ship 
of  the  assured  was  held  to  be  at  risk,  though 
he  did  not  confirm  the  insurance  thereof  till  after 
the  loss. 

Stoppage  m  Where  a  sale  takes  place   the  vendee's  title   is 

liable  to  be  defeated  by  the  vendor's  right  to  stop 
in  truTisitu  (l) ;  and  if  that  right  is  exercised,  the 
vendee  ceases  from  the  time  of  its  exercise  to  have 
any  insurable  interest  in  the  goods,  which  therefrom 
cease  to  be  at  his  risk  (m). 

Bailee.  If  a  bailee  have  no  lien  and  no  responsibility  for 

the  safe  custody  of  the  goods  entrusted  to  him,  he 
has  no  insurable  interest  in  himself,  and  can  only 
insure  on  account  of  the  persons  interested,  who 
may  ratify  such  a  contract ;  and  it  would  seem  that 
he  can  recover  the  full  value  of  the  property  insured 
as  trustee  for  the  true  owners  {n)  though  the  latter 

{%)  Cusack  V.  Mutual  Insurance  Co.,  6  Lr.  Can.  Jur.  97.  Casidlain 
V.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29, 
31  W.  R.  557. 

(jb)  Anderson  v.  Morice,  4  App.  Cas.  742, 46  L.  J.  C.  P.  1 1,  35  L.  T. 
N.  S.  566,  25  W.  R.  14.  See  also  Lucena  v.  Crawford,  2  B.  &  P. 
N.  R.  269,  I  Taunt.  325,  per  Lord  Eldon.  Inglis  v.  Stock,  10  App. 
Cas.  263.     Colonial,  <4?c  Co.  v.  Adelaide,  <fcc.,  12  App.  Cas.  128. 

(/)  As  to  the  nature  and  conditions  of  the  exercise  of  this  right, 
see  Kendall  v.  Stevens  d:  Co.,  1 1  Q.  B.  D.  356. 

(wi)  Clay  V.  Harrison,  10  B.  &  C.  99. 

(»)  Norih  British  and  Mercantile  v.  Moffatt,  L.  R.  7  C.  P.  25, 
41  L.  J.  C.  P.  I,  discussing  previously  cited  case,  20  W.  R.  11^ 
20  L.  T.  N.  S.  662.  ^ 
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were  unaware  of  the  insurance  (o).  If  he  has  not 
possession,  his  lien  has  not  arisen  or  is  lost  (^). 
Lord  Eldon  said,  in  LaceTia  v.  Crawford,  2  N.  K. 
324:  "I  cannot  agree  to  the  doctrine  that  an  agent 
may  insure  in  respect  of  his  lien  to  arise  upon  a 
subsequent  performance  of  his  contract.  If  he  has 
a  lien,  he  can  insure  the  property  in  respect  of  it  (q) 
as  in  the  case  of  a  repairer  of  a  foreign  ship  "  (r). 

Under  a  policy  to  a  bailee,  "  for  account  of  whom  in«ir»nee  by 

bailee  "  for 

it  may  concern,"   any  persons   whom    the    bailee  aceomit  of 
intends  to  be   insured   thereby  may  recover  their  toqcot/*™*^ 
interest  in  the  event  of  loss,  if  he  was  authorised 
to  insure  for  their  benefit  («). 

A  carrier  has  an  insurable  interest — 

(i.)  In  respect  of  his  responsibility  to  the  extent  a  earner  has 
to  which  he  is  responsible  at  common  law  {t\  orfntiS^**^* 
nnder  the  Carriers  Act  {u),  or  his  own  special  con- 
tract {z\  which  responsibility  lasts  during  transit, 
and  for  a  reasonable  time  thereafter  before  delivery 
or  awaiting  delivery  (y).  Thereafter  he  is  only  an 
ordinary  bailee  (2),  and  not,  as  he  is  commonly 
called,  an  insurer. 

(il)  In  repect  of  his  lien  on  the  goods  for  his 
charges  (a). 

(0)  But  see  Mariineau  t.  KUMng,  L.  R.  7  Q.  B.  at  450,  41  L.  J. 
a  B.  227, 20  L.  T.  N.  S.  836,  20  W.  R.  769. 

iV)  Ihid.    See  alao  i  PhiUips  179. 

(9}  London  and  Norik-Wesiem  Bailway  v.  Olyn,  28  L.  J.  Q.  B.  188, 
I  E.  A  E.  652,  7  W.  R.  238,  33  L.  T.  199.    See  AngeU  Insur.  1 14. 

(r)  I  Phillips  179. 

(«)  Hooper  v.  Bobinson,  98  U.S.  528.  Siurm  v.  Boher,  150  U.  S. 
312. 

W  /onooftf  V.  PUtard,  1  T.  R.  27. 

(»)  RSey  y.  Homey  5  Bing.  220.  MacBin  v.  Waterhouse,  5  Bing. 
212.    CamUhers  t.  Sheddon,  6  Taunt.  14. 

W  Fhanix  Co.  v.  Brie  Co,,  10  Bissell  (U.  S.  Circuit  Ct.)  18,  117 
U.  8.  I  Davis,  312.  Oaidey  v.  PorUmoiUh,  dfc.  Co,,  11  Ex.  618, 
25UJ.Bx.99. 

(y)  Cogga  v.  Bernard,  2  Raym.  909. 

(2)  Waters  v.  Monarch,  5  E.  ft  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T. 
217. 4  W.  R.  245,  2  Jur.  N.  S.  375. 

(a)  Crowley  ▼.  Cohen,  3  B.  &  Ad.  478,  i  L.  J.  N.  S.  K.  B.  158. 
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Carriers 
entitled  to 
recover  full 
▼alue. 


Wharfinger. 


(iii.)  lu  respect  of  his  possession,  which  will 
enable  him  to  insure  the  whole  value  and  recover 
it,  subject  to  the  rights  of  the  owner  to  claim  the 
benefit  of  his  policy  (J). 

Where  carriers  insured  against  fire  "  goods  their 
own  and  in  trust  as  carriers,"  and  one  of  the  condi- 
tions of  the  policy  was  that  "  goods  held  in  trust  or 
on  commission  are  to  be  insured  as  such,  otherwise 
the  policy  will  not  extend  to  cover  such  property,"  it 
was  held  that  the  plaintiffs  were  entitled  to  recover 
the  full  value  of  all  the  goods,  and  that  they  might 
be  considered  as  having  insured  the  goods  which 
they  held  in  trust  as  carriers  for  the  benefit  of 
the  owners,  for  whom  they  would  hold  the  amount 
recovered  as  'trustees,  after  deducting  what  was 
due  in  respect  of  their  own  charges  upon  the 
goods  (c). 

In  America  an  action  has  been  allowed  by  the 
owner  of  goods  deposited  with  a  forwarding  agent  to 
recover  a  proportionate  part  of  an  insurance  effected 
by  the  latter  on  merchandise  generally  held  in  trust 
or  on  commission  (d). 

A  wharfinger  is  not  at  common  law  responsible  for 
goods  which  are  casually  burnt  on  the  premises  (e), 
but  sometimes  a  wharfinger  or  other  bailee  is  liable 
to  indemnify  for  fire  by  custom  (/).  When,  however, 
no  duty  to  indemnify  or  to  insure  is  imposed  upon 
the  wharfinger  or  his  firm,  and  there  is  no  evidence 
that  the  insurance  was  made  on  the  property  or  in 
the  interest  of  the  owner  of  the  deposited  goods,  an 


(6)  Park  567,  8th  ed. 

(c)  London  and  North-Wesiem  Railway  v.  Qlyn^  i  £.  &  £.  652, 
28  L.  J.  Q.  B.  188,  7  W.  R.  238,  33  L.  T.  199.  See  cases  collected 
in  Lucas  v.  Ins.  Co.,  48  Am.  Rep.  383. 

(d)  Sitter  v.  Morris^  13  Penn.  218. 

(e)  Sidatoays  v.  Todd,  2  Stark.  401 . 

(/)  North  British  and  Mercantile  v.  London,  Liverpool,  and  Olobe 
Co.,  5  Ch.  D.  569, 46  L.  J.  Ch.  537,  36  L.  T.  N.  S.  629. 
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insurance  by  one  partner  will  not  be  taken  to  have 
been  made  in  the  course  of  the  firm's  business,  nor 
will  the  owner  of  the  goods  be  allowed  to  recover 
from  one  partner  the  proceeds  of  a  policy  received 
by  another  {g). 

Where  a  wharfinger  insures  goods  as  *'  in  trust  or 
on  commission  for  which  he  is  responsible,"  goods 
deposited  with  him  and  sold  by  the  importer,  and 
for  which  the  wharfinger  has  given  delivery  warrants, 
cease  to  be  at  his  risk,  and  he  has  no  insurable  in- 
terest therein  after  the  date  of  such  warrant  (A). 

Wharfingers,  warehousemen,  and  commission  agents  wharflngew, 
having  goods  in  their  premises,  may  insure  them  in  *®' 
their  own  names,  and  in  case  of  loss  may  recover 
the  full  amount  of  insurance  for  the  satisfaction  of 
their  own  claims  first,  and  hold  the  residue  for  the 
owner  {%). 

Such  insurance  is  not  unusual,  even  when  not 
ordered  by  the  owners  {k) ;  and,  when  made,  it 
enures  to  their  benefit. 

As  to  the  interest  of  a  factor  or  mercantile  agent  Factor's 
in  goods  entrusted  to  him,  see  the  Factors  Act,  1889  *'**®'^'- 
{52  &  53  Vict.  c.  45),  preserved  by  sec.  21  of  the 
Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71). 

A  commission  agent  is  to  all  the  world  but  his  commissioii 
principal  for  all  intents  and  purposes  the  owner  of  *^®'**' 
the  goods  and  in  an   insurance  in  his  own  name 

is)  Armitage  v.  WijUerboUom,  i  M.  &  G.  130. 

{k)  North  BHtiah  and  MercarUile  v.  Moffatt,  41  L.  J.  C.  P.  i,  L.  R. 
7  C.  P.  25,  25  L.  T.  N.  S.  662,  20  W.  R.  114.  Lockhart  v.  Cooper, 
42  Am.  Bep.  514. 

(»")  Armxtage  v.  Winterboiiom,  i  M.  &  G.  130.  Waters  v.  Monarch 
Co.,  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102, 26  L.  T.  217, 4  W.  R.  245,  2  Jur. 
N.  S.  375.  London  and  North-  Western  Railway  v.  Olyn,  i  £.  ft  E.  652, 
28  Ll  J.  Q.  B.  188,  7  W.  R.  238,  33  L.  T.  199.  De  Forest  v.  Fidton 
Fire,  1  N.  Y.  Sup.  Ct.  (Hall)  94,  130,  136.  Sitter  v.  Morrs,  13  Penn. 
St  219. 

{k)  Home  Insurance  Co.  r.  BaUimore  Warehouse  Co,,  3  Otto  (93 
U.  a)  527,  543. 
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on  the  goods,  if  the  policy  was  so  intended,  he 
can  recover  the  full  damage,  and  not  merely  the 
amount  of  advances  on  the  goods,  with  interest, 
and  their  mercantile  commission  and  charges  as 
factors  (l). 

Agent  to  And  an  agent  to  obtain  advances  for  his  principal 

advancea.  on  goods,  if  he  render  himself  liable  for  any  loss 
which  may  arise  after  their  sale,  has  an  insurable 
interest  therein  to  the  full  amount  of  the  loan  (m). 

fl«!tin^*  ^^^         Blanket  and  floating  policies  are  sometimes  issued 
policies  by       to  factors  or  to  warehousemen  intended  only  to  cover 

special  owners.  •  .  ■,     ,  ^ ,  ■, .    . 

margins  unmsured  by  other  pohcies,  or  to  cover 
nothing  more  than  the  limited  interest  which  the 
factor  or  warehouseman  may  have  in  the  property 
which  he  has  in  charge.  It  will  make  no  diflTerence 
if  the  factors  or  parties  are  a  company  forbidden  by 
their  charter  to  insure  the  goods,  which  only  pre- 
vents them  taking  risk  by  the  bailment  or  from 
making  themselves  insurers  (?i). 

Meaning oi  Goods   the   assured's  own,  and  "in  trust  or  on 

commission,"  were  insured  by  a  policy  against  fire, 
the  assured  being  a  wharfinger  and  warehouseman 
who  had  in  his  warehouse  goods  belonging  to  his 
customers,  which  were  deposited  with  him  in  that 
capacity,  and  on  which  he  had  a  lien  for  his  charges 
for  cartage  and  warehouse  rent,  but  no  further 
interest  of  his  own.  No  charge  was  made  to  his 
customers  for  insurance,  nor  were  they  informed  of 
the  existence  of  his  policy.  The  plaintiffs  ware- 
house was  burnt,  with  all  the  goods  in  it,  and  the 
company  paid  the  value  of  his  own  goods  and  the 
amount  of  his  lien  on  his  customers'  goods,  but 
refused  to  pay  the  amount  of  the  customers'  interest 
in  the  goods  beyond  the  lien.     The  Court,  however, 

(l)  De  Forest  v.  Fulton  Fire  Go.,  i  N.  Y.  Sup.  Ct  (Hall)  94. 
(m)  O^Connor  y.  Imperial^  14  Lr.  Can.  Jur.  219. 
(n)  Home  Inawranee  Oo.  ▼.  Baltimore  Warehouse  Co.,  3  Otto  (93 
U.  S.)  527,  541. 


*  in  trust.' 
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decided  that  the  goods  of  the  customers  were  in 
trust  within  the  meaning  of  the  policy,  and  that  the 
assured  was  entitled  to  recover  the  entire  value,  and 
would  be  entitled  to  apply  so  much  to  cover  his  own 
interest,  and  would  be  trustee  for  the  owners  as  to 
the  rest.  In  giving  judgment,  Lord  Campbell,  C.J., 
said :  "  What  is  meant  in  these  policies  by  goods  in 
trust?  I  think  it  means  goods  with  which  the 
assured  were  entrusted,  not  goods  held  in  trust  in 
the  strict  technical  sense  "  {o). 

If  a  policy  contains  the  condition  that  goods  held  Goods  "in 
in  trust  must  be  insured  as  such,  otherwise  the  '""** 
policy  will  not  cover  them,  the  following  test  may 
be  applied  to  determine  whether  the  goods  are  held 
in  trust  and  come  within  the  condition.  If  there  is 
reserved  to  the  bailor  the  right  to  claim  a  re-delivery 
of  the  property  deposited,  the  bailment  is  generally 
within  the  condition  and  the  property  held  on  trust. 
But  where  there  is  a  delivery  of  property  on  a  contract 
for  an  equivalent  in  money  or  some  other  valuable 
commodity,  and  not  for  a  return  of  the  identical 
subject-matter  in  its  original  or  an  altered  form,  this 
is  a  transfer  of  the  property  for  value,  and  not  a 
delivery  in  trust  (p). 

"  Goods  the  assured's  own  in  trust  or  on  com-  insurer's 
mission  for  which  they  were  responsible  "  were  insured  nmitedTto 
by  a  policy  against  fire.    The  goods  were  destroyed  by  ^^^^ 
fire,  and  the  question  whether  they  were  covered  by 
the  policy  came  before  the  Court  for  determination. 
In  giving  the  judgment  of  the  Court,  Keating,  J.,  after 
referring  to  the  form  of  the  policies  in  the  cases  of 
Waters  X.  Monarchy  &c.  Co.  {q)  and  L.  &  N.-  W.  R.  Go,  v. 

(o)  D(mald«on  t.  Manchester  Ins.,  14  C.  S.  0.  (ist  series)  601. 
Waters  ▼.  Mcmardh,  dkc,  5  E.  ft  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T. 
217,  4  W.  K.  245. 

(p)  South  Australian  v.  Bandell,  L.  R.  3  P.  C.  loi,  22  L.  T.  N.  S. 
843,  6  Moore,  P.  C.  N.  S.  341.  Baxter  v.  Hartford  Co.,  11  Bissell 
(U.  8.)  306. 

(j)  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T.  217,  4  W.  R.  245. 
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Glyn  (r),  said  :  "  It  will  be  observed  that  the  wording 
in  the  present  policy  is  essentially  different,  for  whilst 
in  the  cases  referred  to  the  insurance  extended  to 
goods  '  in  trust  or  on  commission  generally/  in  the 
present  case  it  is  expressly  limited  to  '  goods  in  trust 
or  on  commission,  for  which  they  (the  assured)  are 
responsible/  In  L.  &  N,-  W.  R.  Co.  v.  Glyn,  Erie  and 
Hill,  JJ.,  had  thrown  out  that  if  insurance  companies 
wished  in  future  to  limit  their  responsibility  to  the 
responsibility  of  the  assured,  they  must  employ 
express  words  to  that  effect.  It  seems  to  us  that  the 
present  plaintiffs  (the  insurance  company)  have  done 
so  in  this  policy,  and  have  expressly  limited  their 
liability  to  such  goods  as  were  held  in  trust  by  the 
assured  and  for  which  they  were  responsible.  It 
follows  that  the  goods  in  question  for  which  the 
assured  were  not  responsible  were  not  covered 
by  the  policy,  and  consequently  that  the  insur- 
ance company  are  entitled  to  the  judgment  of  the 
Court "  (5). 

cufltomere'  Lockie,  a  miller,  received  from  customers  hay  to 

covered.  he  choppod,  and  on  receipt  of  each  lot  he  sent  a 

note  as  follows :  '*  All  goods  held  in  trust  covered 
by  insurance  against  fire/*  Hay  belonging  to 
Cochran  and  Son,  who  had  received  a  similar  note, 
was  burnt  and  Leckie  held  a  fire  policy  in  his  own 
name,  which  insured  "  stock-in-trade,  the  property 
of  the  insured  or  held  by  him  in  trust  or  on  com- 
mission, for  which  he  is  responsible."  It  was  held 
by  the  Court  of  Session  that  Leckie  had  contracted 
to  insure  the  hay  on  behalf  of  Cochran  and  Son,  and 
that,  even  if  the  policy  did  not  cover  customers'  risks, 
Cochran  and  Son  were  entitled  to  preferential  ranking 
on  the  sum  recovered  under  the  policy,  the  insurance 

(r)  28  L.  J.  Q.  B.  188,  I  E.  &  E.  652,  33  L.  T.  199.  7  W.  R.  238. 

(«)  North  British  and  Mercantile,  Ac.  Co,  v.  MoffaU,  25  L.  T.  N.  S. 
662,  L.  R.  7  0.  P.  25,  41  L.  J.  N.  S.  C.  P.  I,  20  W.  R.  114.  Inglis 
V.  Stock.  10  A.  C.  274. 
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^^nipany  having  in  fact  paid  the  value  of  Cochran's 
^*y  to  Leckie's  trustee  (ss). 

■Hie  phrase  "for  account  of  whom  it  may  con- "For 
c«rn  "  evinces  an  intention  to  keep  insured  the  entire  may 
*tle,  and  one  who  purchases  a  part  interest  may 
^verforaloss(0. 

*^Brecom  was  deposited  by  farmers  with  a  miller  where  deposit 
^  be  stored  and  used  by  the  miller  as  part  of  the  anSSJite  to  a 
ordinary  stock  of  his  trade,  and  was  by  him  mixed  ^^  hSrin"^ 
^^A  other  com  deposited  with  him  for  a  similar  trn»t. 
Purpose,  the  farmers  having  the  option  of  claiming  at 
^^7  time  an  equal  quantity  of  wheat  of  the  like 
quality  or  its   value  in  cash,  it  was  held  that  the 
transaction  was  virtually  a  sale  and  not  a  bailment 
"7  the  farmers  to  the  miller,  and  that  therefore  the 
^iDer  could  claim  under  a  policy  of  insurance  as  for 
^  own  property,  and  that  it  was  not  necessary  to  be 
described  as  goods  held  in  trust  {u). 

Where  goods  remaining  with  the  vendors  at  the  Goods  with 
^ers'  risk,  by  agreement  between  them  and  their  buytr'Triak. 
customers,  were  burnt,  and  at  the  time  of  the  fire 
^te  vendors  had  floating  policies  of  insurance  which 
covered  '*  goods  on  the  premises,  sold  and  paid  for 
^ut  not  removed,"  but  they  had  no  understanding 
^th  their  customers  as  to  any  insurance,  and  the 
aiDount  of  insurance-money  which  the  vendors  re- 
ceived from  the  insurance  company  was  not  sufficient 
to  cover  the  loss  of  their  own  goods  exclusive  of 
^l^e  goods  sold,  it  was  held  that,  as  there  was  no 
contract  between  the  vendors  and  their  customers  as 
to  insurance,  the  vendors  were  under  no  obligation 
in  the  matter,  and  were  entitled  to  appropriate  to 

(m)  Goekran  t.  Leekie'a  Trwtee  (1906),  8  Ct.  Sess. 

(0  Hagan  ▼.  Scottish  Unton,  98  Fed.  Rep.  129. 

(«)  8<nith  Australian  Co.  v.  RandeU,  L.  K.  3  P.  0.  loi,  6  Moore, 
P.  a  N.  S.  341,  22  L.  T.  N.  S.  843.  Todd  v.  Liverpool,  die,  18  U.  C. 
(C.P.)i92. 
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their  own  losses  the  whole  sum  received  from  the 
insurance  office  (x). 


AMured  may 
have  inrarable 
interest  in 


separ 
bulk,  bat 
which  are  at 
his  risk. 


The  purchaser  of  barrels  of  oil  not  yet  actually 
identified  and  separated  from  other  barrels  of  oil 
Mpant^  from  storcd  in  the  same  place  has  been  held  in  Canada  to 
have  an  insurable  interest  as  owner  of  so  many  barrels 
as  he  insured  (y),  on  proof  that,  at  the  time  of 
getting  the  warehouse  receipt  and  of  the  fire,  goods 
to  the  amount  of  the  brand  named  in  the  receipt 
were  in  store  {z).  And  in  this  country  the  purchaser 
of  goods  will  have  an  insurable  interest  therein  if 
they  are  at  his  risk,  even  though  they  have  not  been 
specifically  appropriated  to  him  prior  to  the  loss  (a). 

Insurable  A  man  may  even  have  an  insurable  interest  in 

ou^iubiiityto  goods  for  which  he  has  neither  paid  nor  become 
P*y-  liable  to  pay  (J). 

A  person  certainly  has  an  insurable  interest  in 
goods  if  he  is  liable  to  pay  for  them,  whether  he  has 
the  property  in  them  or  not.  And  in  the  case  of 
Inglis  V.  Stock  in  the  House  of  Lords,  which  decides 
this  proposition,  Lord  Blackburn  says,  "  In  order  to 
recover  against  an  underwriter,  the  assured  must 
show  that  he  suffers  loss  in  respect  of  the  thing  in- 
sured "  (c).  And  in  the  same  case  the  same  learned 
lord  held  that  an  undivided  interest  in  a  parcel  of 
goods  constitutes  an  insurable  interest  just  as  much 
as  if  it  were  an  interest  in  every  portion  of  the 
goods  (d).     And  Lord  Esher,  M.R.,  when  the  same 

(x)  Danish  V.  Buchanan,  i6  C.  S.  G.  (2nd  series)  332.  MarUneau 
▼.  Kiiching,  L.  R.  7  Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  N.  S.  836, 
20  W.  R.  769. 

(y)  MaUhewson  v.  Boyal  Insurance  Co.,  16  Lr.  Caa  Jur.  45.  Clark 
V.  Western,  25  U.  0.  (Q.  B.)  209. 

(2)  Wilson  Y.  Citizens,  due.  Co,,  19  Lr.  Can.  Jnr.  175.  Stanion  v. 
Etna,  Lr.  Can.  Jur.  281. 

(a)  Inglis  v.  Stock,  10  App.  Cas.  263. 

(h)  Cdonial  Ins,  Co.  v.  Adelaide  Marine  Co,,  12  App.  Cas.  138. 

(c)  Inglis  v.  Stock,  10  App.  Cas.  270,  54  L.  J.  Q.  B.  582,  52  L.  T. 
821,  33  W.  R.  877. 

{d)  xo  App.  Cas.  274.  See  also,  as  to  an  undivided  interest,  Orandin 
V.  Bochester  Co.,  107  Penn.  26. 


Where  liability 
to  pay  there 
inBarable  in- 
terest. 


Liability  to 
low  is  insur- 
able interest. 


Undivided 
interest. 
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case  Was  before  the  Court  of  Appeal,  said,  "  It  is  the  court  leau  in 
duty  of  a  Court   always  to  lean  in  favour  of  an  inl^we 
"durable  interest,  if  possible,  for  after  underwriters  *»*«"•*• 
^ave  received  the  premium,  the  objection  that  there 
^w  no  insurable  interest  is  often  as  nearly  as  pos- 
sible a  technical  objection,  and  one  which  has  no 
real  merit  as  between  the  assured  and  insurer  "  (e). 
•^d  the  insurers  have  no  right    to   call  on  the 
assured  to  exercise  a  possible  option  to  be  released 
frem  the  contract  under  which  the  insurable  interest 


A  person  who  has  contracted  to  make  an  insurable  Maonfactiirer. 
thing  for  another  has  an  insurable  interest  therein 
^  the  extent  of  its  mercantile  value,  until  it  is 
complete  or  passes  to  the  person  to  whose  order  it 
^  made,  since  he  cannot  get  paid  till  it  is  com- 
pleted, in  the  absence  of  special  stipulations  (fjf). 
ihiis,  where  there  was  a  contract  to  put  machinery 
^Q  defendant's  premises  and  keep  it  in  repair  for 
two  years,  the  price  being  payable  on  completion,  but 
before  completion  (h)  an  accidental  fire  destroyed 
the  machinery,  the  plaintiffs  were  held  not  entitled 
^  recover  for  the  work  they  had  done  (i). 

A  right  to  royalty  from  a  manufacturing  business 
gives  an  insurable  interest  on  the  factory  (k). 

k  bond  fide  equitable  interest  in  property,  the  Legal  or 
%al  title  whereto  appears  to  be  in  another,  may  be  StereSi^ 
insured.     So  may  also  the  legal  interest  be  insured,  «ifflc*e»^- 
for  the  interest  both  of  a  trustee  and  of  his  cestui  qvs 
trvst  is  an  insurable  one  (0- 

(e)  Stock  V.  Inglis,  12  Q.  B.  D,  571,  53  L.  J.  Q.  B.  358,  51  L.  T.  449. 

if)  Inglis  V.  Stock,  10  App.  Cas.  274. 

ig)  See  GrtnU  v.  Parktruon  Iruurance,  3  B.  &  P.  85,  note.  Com- 
umial  Union  v.  GcvpiUd  City,  dfc,  60  Am.  Bep.  162. 

[h)  American  law  hereon  in  May  Ins.  1 16. 

(»')  Appleby  v.  Myera,  L.  R.  2  C.  P.  651.  Claparede  v.  Commercial 
Vmou,  Feb.  1884,  Q.  B. 

(*)  National  Filtering,  due,  Co,  v.  Citizens,  Ac,  106  N.  Y.  535. 

(/)  Lcmdcn  and  Norlh-Westem  Bailway  v.  Olyn,  i  E.  ft  E.  652,  i 
Jar.  N.  a  1004,  28  L.  J.  Q.  B.  188,  33  L.  T.  199,  7  W.  B.  238.    Ex 
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Beneflolal 
owner— sole 
owner. 


Equitable 
interoet. 


If  the  beneficial  title  is  insured,  the  fact  that  the 
legal  estate  is  outstanding  in  another  will  not  vitiate 
a  policy  requiring  that  the  assured  should  be  entire, 
unqualified,  and  sole  owner  for  his  own  use  and 
benefit  (m). 

And  where  the  plaintiff  had  mortgaged  his  interest 
in  the  goods  and  freight  to  the  defendant,  the  de- 
fendant might  have  insured  the  legal  interest  on  his 
own  accoimt ;  and  he  might  also  have  insured  the 
equitable  interest  remaining  in  the  plaintiff  on  the 
plaintiffs  account  (w). 


Parchnser. 


Purchaser's 
interest. 


A  purchaser  of  realty  also  has  an  insurable  interest 
in  the  premises  purchased  from  the  signing  of  the 
contract  and  before  completion,  since  he  has  the 
whole  equitable  estate  therein,  and  the  property  is 
at  his  risk ;  and  if  it  is  burned  down,  he  must  still 
pay  for  it  (o).  This  interest  exists  equally  though 
the  purchaser  is  suing  for  specific  performance  (p), 
or  for  rescission  of  the  contract,  or  has  not  found  his 
purchase-money  or  any  part  thereof.  Circumstances 
may  arise  to  defeat  his  title  to  recover  on  his  policy, 
such  as  failure  to  obtain  specific  performance,  or 
decree  to  rescind  the  contract  of  sale  (j).  An 
Unpaid  vendor.  Unpaid  vcudor  of  property  who  is  still  in  possession 
has  an  insurable  interest,  and  may  recover  under 
a  policy  of  fire  insurance ;  for  until  he  is  paid  he 

parte  HoitgMon,  17  Yes.  253.  Ex  parte  Yallop,  15  Ves.  67.  Camden 
V.  Anderson,  5  T.  R.  709.  Whyte  v.  Home  Insurance  Co,,  14  Lr.  Can. 
Jur.  30.  Lucena  v.  Crawford,  2  N.  R.  324,  i  Taunt.  325.  TidsweU 
V.  Angerstein,  Peake  151  (3rd  ed.)  204.  HUl  v.  Secreian,  i  B.  &  P. 
315.  Waters  v.  Monarch,  5  £.  &  B.  881,  25  L.  J.  Q.  B.  102,  26  L.  T. 
217,  4  W.  R.  245. 

(m)  American  Basket  Co.  v.  FarmviUe  Insurance  Co.,  3  Hughes 
(U.  S.  Circ.  Ct.)  251. 

(n)  Smith  V.  LasceUes,  2  T.  R.  188. 

\o)  Paine  v.  MeUer,  6  Ves.  349.     Poole  v.  Adams,  12  W.  R,  683, 

10  L.  T.  N.  S.  287.  See  Rai/ner  v.  Preston,  18  CJh.  D.  i,  50  K  J.  Ch. 
472,  44  L.  T.  N.  S.  787,  29  W.  R.  547.    But  see  Sutherland  v,  PraU, 

1 1  M.  &  W.  296. 

(p)  Millingtonv.  Equitable,  16  U.  C,  (Q.  B.)  314.  See  Columbian 
In^surance  Co.  v.  Lav?rence,  2  Peters  (U.  S.)  25,10  Peters  (U.S.)  507, 
and  Stna  Co.  ▼.  Tyit^r,  16  Wend.  (N.  Y.)  39. 

(9)  4  Daloc,  1868,  Pt  I.,  387. 
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cannot  tell  for  certain  whether  he  will  ultimately 
get  his  purchase-money  or  not.  If  he  were  not 
allowed  to  insure,  and  the  property  were  destroyed 
by  fire,  he  would  have  to  rely  entirely  on  the 
solvency  of  the  purchaser  (r), 

A  man  who  had  bought  a  locomotive,  and  had 
it  on  his  own  premises,  was  suing  for  rescission  of  the 
contract  when  he  insured  the  locomotive.  Decree 
of  rescission  was  pronounced  before  the  fire,  but  no 
notice  of  the  action  was  given  to  the  insurers,  and 
it  was  held  that  the  purchaser  had  an  insurable 
interest  in  the  locomotive,  but  that  the  benefit  of 
the  insurance  enured  to  the  vendor  (s). 

An  unpaid  vendor  of  goods  who  insured  them,  unpaid  vendor 
and  parted  with  them  before  loss,  has  been  held  not  °'  ^^^^' 
entitled  to  recover  on  his  policy,  since  his  interest 
in  the  goods  was  wholly  gone  (t). 

A  vendor  who  has  been  paid  for  the  property  sold,  Paid  vendor. 
but  has  not  conveyed  it,  ceases  from  the  time  of  pay- 
ment to  have  any  insurable  interest  in  the  premises, 
having  only  a  bare  legal  estate  without  beneficial 
interest,  lien,  or  liability.  But  if  at  the  time  of  sale 
he  has  agreed  to  hold  the  purchaser  insured  or  to 
insure  for  him  he  would  have  an  insurable  interest, 
even  after  payment  (w). 

Where  a  vendor  has  received  the  consideration 
and  has  transferred  the  property,  but  has  not 
assigned  the  policy,  neither  vendor  nor  purchaser 
can  sue  on  that  policy ;  the  former  has  no  interest, 
the  latter  no  title  (x). 

(f)  CoUingridge  v.  Boyal  Exchange  Assurance,  37  L.  T.  N.  S.  525, 
30.  B.  D.  173,  47  L.  J.  Q<  B.  32,  26  W.  B.  112. 

(«)  4  Dalloz,  1868,  pt.  I,  387. 

(t)  McUiwn  V.  Vidaria  Co.,  2  N.  Z.  (Sup.  Ct.)  177. 

(»)  New  South  Wales  BanJs  v.  North  British  and  Mercantile,  dec, 
Co.,  2  N.  S.  W.  Law  239.     CasteUain  v.  Preston,  1 1  Q.  B.  D.  398. 

(z)  The.  Ecclesiastical  Commissioners  for  England  v.  T?he  Boyal 
Bxchange  Assurance  Corporation,  11  Times  L.  B.  476. 
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When  vendor^B 
Interest  oeaaes 
so  as  to  disen- 
title lilm  to 
policy-money. 


The  exact  point  at  which  the  vendor's  insurable 
interest  ceases  may  be  questioned.  In  Collingridge  v. 
Boyal  Exchange  {y)  the  vendor  was  unpaid,  and  had 
not  conveyed.  Lush,  J.,  there  seemed  to  consider 
actual  conveyance  the  point  at  which  the  vendor's 
interest  ceased.  But  in  a  New  South  Wales  case 
decided  in  1881  {z)  it  was  held  that  a  paid  vendor 
who  had  not  executed  the  conveyance  had  no  real 
interest  in  the  property,  but  only  a  bare  legal 
estate,  of  which  he  was  under  contract  to  divest 
himself,  and  it  was  in  that  case  said  that  in  the 
absence  of  anything  to  establish  the  existence  of  a 
real  interest  (something  to  lose),  or  that  there  was  an 
arrangement  with  the  purchaser  to  keep  the  policy 
alive  for  his  benefit,  the  vendor  could  not  succeed. 
This  decision  was  arrived  at  after  full  consideration 
of  the  authorities,  and  seems  the  more  correct ;  and 
it  anticipated  the  principle  afterwards  laid  down  in 
Gastellain  v.  Preston. 

A  vendor  and  purchaser  have  been  held  in  Canada 
to  have  an  insurable  interest,  although  the  sale  was 
in  fraud  of  creditors  (a).  A  covenant  to  insure  gives 
an  interest,  and  it  has  been  decided  that  where  the 
covenant  was  to  insure  two  sets  of  premises  held  for 
different  terms  for  ;^2000,  the  obligation  to  insure 
in  that  amount  continued  after  the  expiry  of  the 
shorter  term  (J). 

Tests  of  When  the  question  of  insurable  interest  or  no 

M  g^!*°  "***  insurable  interest  arises  upon  a  bargain  and  a  sale 

of  goods,  the  real  test  to  be  appUed  in  determining 

whether  the  party  effecting  the  policy  had  such  an 

interest  is,  were    the  goods  at  his  risk?     If  they 


Sale  in  fraud 
of  creditors. 


Coyenant  to 
Insure. 


(y)  3  Q.  B.  D.  173, 47  L.  J.  Q,  B.  32,  37  L.  T.  N.  S.  525,  26  W.  R. 
ZI2. 

(z)  New  South  Wcdea  Bank  v.  North  British  and  Mercantile  Insur- 
ance Co.,  2  N.  S.  W.  Law  239.  Per  contra,  see  Insurance  Co,  v.  Up 
de  Oraff,  21  Penn.  513. 


(o)  PeUigrew's  Case,  28  U.  C.  (C.  P.)  70. 
\h)  Hechman  v.  Isaac,  6  L.  T.  N.  S.  383. 
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^©re,  he  would  have  an  insurable  interest.  If 
^««y  Were  not,  he  would  not  have  an  insurable 
^^mt  (c). 

y^^  Stat.  14  Geo.  III.  c.  48,  does  not  prohibit  a  Trust  poiicie« 
P^&y  of  life  insurance  from  being  granted  to  one  *^ ' 
person  in  trust  for  another  where  the  names  of  both  Names  of 
^rsons  appear  upon  the  face  of  the  instrument  (d).  l™«,mTOt 
But  an  msurance  on  the  life  of  A.  by  B.,  a  creditor,  'pp^"- 
^  a  trustee  for  C,  who  has  no  interest  in  the  life, 
^ould  be  void  {e). 

^  trustee  is  justified  in  insuring  in  course  of  good  Tnwtee  may 
"management  at  the  cost  of  the  estate,  and  where  the  i"*^"«^of 
^^i  que  trust  is  an  infant  the  trustee  is  empowered  ««**^- 
"J  statute  to  insure  (/),  and  he  can  rebuild  houses 
•^urnt  in  the  settlor's  lifetime  (g). 

But  if  a  trustee  or  executor  insures,  even  though  his  insmnoe 
^th  his  own  money,  and  without  the  knowledge  of  ^^^en 
^  cestui  que  trust,  he  will  be  considered  to  have  ^**^  ^"^^ 

fl»  .        .  .  money. 

^fleeted  the  insurance  in  his  representative  character ; 
^d,  after  deducting  the  amount  of  the  premiums 
^e  has  paid,  he  will  have  to  account  for  the  balance 
^  the  person  to  whom  the  beneficial  interest 
l^Iongs  (A). 

An  executor  or  administrator  has  an  interest  by  Executor, 
^ue  of  his  position  as  legal  personal  representative 
^d  guardian  of  the  assets  (i),  and  he  has  suflicient 
iiit^rest  to  insure  in  his  own  name  the  life  of  a  person 

{e)iwfer«on  v.  Morice,  46  L.  J.  C.  P.  11,  35  L.  T.  N.  S.  566, 
25  W.  R.  ii|,  per  Hatherley,  L.C.,  i  App.  Cas.  742. 

M  OoUeU  V.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  878. 

(e)  Lewin  Law  of  Trusts,  iithed.  116.  Young  v.  Union  Ina,  Co.f 
24Fei  Rep.  (U.  S.)  279. 

(/)  Lewin  nth.  ed.  703.  Trostee  Act,  1893,8.  18.  Ex  parte 
2  Riw  Andrews,  412,  i  Madd.  573.  Fry  v.  Fry,  27  Beav.  146.  44 
&  45  Vict  c.  41,  8.  42,  sub-sees.  2  and  3. 

(?)  MerriU  v.  WrigM,  4  P.  &  B.  New.  Br.  135. 

(A)  Ex  parte  Andreu»,  i  Madd.  573, 2  Rose  410.  Sidatvays  y.  Todd, 
2  Sttrk  400.  Armitage  v.  Winterbottom,  i  M.  ft  G.  1 30.  Holland  v. 
Sntt&,6EBp.  II. 

(1)  Grofi  V.  Lindsay,  Freem.  Ch.  i.  Bailey  v.  Cfotdd,  4  T.  ft  C. 
h,  221.     Ex  parte  AndreiM,  2  Rose  410,  i  Madd.  573. 
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de  Ban  tort. 


ObligAtioD  of 
ezeeutor  to 
insure. 


Mortgagor. 


Mortgraf  or  can 
recover  fall 
value. 


who  granted  an  annuity  to  his  testator,  and  which 
the  testator  bequeathed  to  persons  not  parties  to  the 
insurance  (k).  An  executor  de  son  tort  also  possesses 
such  an  interest  (l).  An  executor  or  administrator 
is  not  under  any  obligation  to  insure,  nor  personally 
liable  if  he  fails  to  do  so  (m),  unless  he  is  under 
express  conditions.  And  where  a  testator  as  lessee 
was  bound  to  insure,  but  allowed  the  insurance  to 
expire  and  then  died,  the  executors  did  not  renew 
the  insurance,  and  the  house  was  burnt  down  whilst 
uninsured,  the  executors  were  not  held  liable  for  not 
keeping  up  the  insurance  {n). 

A  mortgagor  who  has  conveyed  away  the  legal 
estate,  whether  he  be  in .  possession  or  not,  has  an 
insurable  interest  until  foreclosure  absolute  (p). 

So  also  if  he  has  executed  an  absolute  transfer 
of  the  property,  if  it  has  also  been  agreed  with  the 
transferee  that  such  transfer  is  only  by  way  of 
charge  (p). 

Nor  does  it  seem  to  matter  whether  such  con- 
veyance be  by  way  of  suretyship  or  for  a  principal 
debt  (q). 

Where  an  insurance  is  made  by  a  mortgagor  on 
premises  on  his  own  account,  notwithstanding  any 
mortgage  or  other  incumbrance  on  the  premises,  he 
will  be  entitled  to  recover  the  whole  amount  of  his 
loss,  not  exceeding  the  insurance,  since  the  whole 
loss  is  his  own,  and  he  remains  personally  liable  to 

{k)  TideweU  v.  AngersUin,  Peake  204. 

(/)  Marks  v.  Hamilton,  7  Ex.  333,  21  L.  J.  Ex.  109,  16  Jur.  152, 
18  L.  T.  260.    Lingley  v.  Qteeen,  i  Han.  (New  Bruns.)  280. 

(m)  Croft  V.  Lindsay,  Freem.  Gh.  I.  Bailey  y.  QoM.,  4  Y.  &  C. 
Ex.  221.     Ex  parte  Andrews,  2  Rose  410,  i  IftadcL  573. 

(n)  TidsweU  v.  Angerstein,  Peake  204. 

(o)  Parker  y.  Equitable,  4  All.  (New  Bnina.)  562.  Kelly  v.  Phoenix, 
2  HaxL  (New  Bruns.)  266.  See  Marts  v.  Cumberland  Co.,  44  New 
Jersey  Law  478,  and  Richland  County  Co.  v.  Sampson,  38  Ohio  St. 
672. 

(p)  Ward  V.  Beck,  13  C.  B.  N.  S.  673-4.  And  Qurdner  v.  Cazenove, 
I  H.  &  N.  423,  which  discusses  the  effect  of  suoh  oonveyanoe. 

{q)  Smith  r.  Boyal,  27  U.  C.  (Q.  B.)  54. 
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^^^  mortgagee  or  other  incumbrancer  for  the  full 
amount  of  the  debt  or  incumbrance  (r). 

"^gnment  to  mortgagee  of  mortgagor's  policy, 
^hen  consented  to  by  the  company  if  such  consent 
^  needed,  is  merely  an  equitable  transfer  so  as  to 
enable  a  mortgagee  to  recover  in  case  of  loss  (s). 
^^d  after  loss  the  mortgagee  can  re-assign  to  the 
mortgagor  without  any  consent  of  the  insurer  (t). 

The  trustees  of  an  insurance  company  advanced  contnMst 
i' 0,000  to  a  son,  on  the  security  of  a  reversionary  ^JJ^^^^^ 
mterest  to  which  he  was  entitled  contingently  on  ''ff^*'  ^ 
m  surviving  his  father.     The  trustees  insured  the  "    ™' 
^"6  of  the  son  against  that  of  the  father  in  their  own 
company,  and  provided  the  premiums  down  to  the 
son's  death,  the  reversion  being  charged  with  prin- 
cipal premiums  and  interest     It  was  stipulated  that 
^  the  son  died  in  the  lifetime  of  his  father  (which 
event  happened)  the  proceeds  of  the  policy  should 
f^long  to  the  company  absolutely  ;  but  it  was  held 
(Bowen,  L.J.,   dissenting)  that  the  stipulation  was 
void  as  fettering  a  mortgagor's  right  to  redeem,  and 
Aat  the  administrator  of  the  son  was  entitled  to  the 
policy-money  after  deducting  all  sums  due  (u), 

A  judgment  creditor  has  in  some  of  the  United  Judgrment 
States,  in  virtue  of  his  judgment,  an  insurable  i^^tfn 
interest   in   his    debtor's  property:  but  he  cannot  J®**?*'^'"  *'**^ 

,       .  ^      f  .  ,  -  bankrupt's 

recover  from  the  msurer  any  injury  thereto  as  for  a  property. 
loss  to  himself,  unless  he  also  shows  that  the  judg- 
ment debtor  has  not  sufficient  property  left  out  of 
vliich  the  judgment  can  be  satisfied  (x).     And  a 
creditor  has  in  that  country  been  also  held  to  have 

(f)  Carpenier  v.  Providence  Washington,  i6  Peters  (U.  S.)  495,  501, 
per  Story,  J.  («)  Ihid. 

W  De  Launay  v.  Northern,  2  N.  Z.  (Sup.  Ct.)  i. 

(«)  Marquis  of  Northampton  v.  Pouock,  45  Ch.  D.  190,  affirmed 
H.of  L  (Lord  Hannen  dissenting)  sub  nom.  Salt  ▼.  Marquis  of  North- 
on^m  (1892),  App.  Cas.  2. 

[t]  Sport  V.  Hoim  Mutual  Insurance  Co,,  8  Sawyer  (U.  S.  0.  Ot.) 
618. 
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Pledgee. 
Pawnbroker. 


Promise  not 
to  reqnirc 
payment 
of  debt. 


Creditor. 


Surety. 


Partner. 


Extent  of 
creditor's  in- 
terest 


an  insurable  interest  in  the  insurable  portion  of  a 
bankrupt's  estate  (y). 

A  pawnbroker  or  other  pledgee  has  an  insurable 
interest  in  the  property  pledged  to  the  amount  of 
his  loan ;  and  as  a  pawnbroker  is  by  statute  made 
liable  for  loss  by  fire  of  pawned  property,  he  is 
allowed  to  insure  the  full  value  thereof  (z). 

A  promise  by  a  creditor  to  a  debtor  without  con- 
sideration not  to  require  payment  of  his  debt  during 
his  life,  does  not  give  the  debtor  an  insurable  interest 
in  the  life  of  the  creditor  (a), 

A  creditor  has  an  insurable  interest  both  in  the 
life  of  his  debtor  and  of  any  surety  for  the  debt. 

A  surety  has  an  insurable  interest  in  the  life  of  his 
co-surety  to  the  extent  of  his  proportion  of  the  debt, 
and  also  in  the  life  of  his  principal  debtor  (J). 

A  partner  has  an  insurable  interest  in  respect  of 
capital  contracted  to  be  brought  in  by  co-partner  (c). 

The  limit  of  the  creditor's  insurable  interest  is  the 
amount  of  the  debt  at  the  time  when  the  policy  is 
granted  (d). 

And  where  a  debtor  covenanted  to  pay  the  pre- 
miums on  policies  in  the  hands  of  his  creditor,  the 
value  of  the  creditor  s  interest  in  the  covenant  was 
held  to  be  the  sum  which  the  insurance  company 
would   accept,    as    a  present  payment,  by  way  of 


{y)  Bohrback  v.  Oermania  Co.,  62  N.  Y.  47  ;  but  see  amtra,  Maleher 
V.  King  WUHam's  Town  Co.,  3  Buchanan  Cape  (East.  Distr.  Rep.) 
271. 

(z)  35  &  36  Vict.  c.  93,  8.  27. 

(o)  Hebdan  v.  West,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S.  854,  3  B.  &  S. 
579,  II  W.  R.  423,  9  Jur.  N.  S.  747.       ^  ^    ^  « 

(6)  Von  Lindenau  v.  Desborough,  3  C.  &  P.  353,  8  B.  &  C.  586. 
Branford  v.  Saunders,  25  W.  R.  650. 

(c)  Conr^ecticui  Mutual  v.  Lucks,  108  U.  S.  498. 

(d)  Anderson  v.  Edie,  2  Pftrk  915  (Stl;  ed.).  Qq^saU  v.  Boldero, 
9  East  72. 
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commutatioii  of  the  premiums  to  keep  the  policy 
subsisting  (e), 

•^^  debt  must,  however,  be  one  which  the  law  DebtmuBtbe 
'©cognises ;  therefore  a  sum  won  at  gambling  would  ^*'^'^*- 
^ot  be  sufiScient.     But  a  note  given  for  a  debt  in- 
curred during  minority  gives  an  insurable  interest  (/).  Debt  of  minor. 

Although  the  debt  may  have  been  paid   since  raid  atnce 
tue  date  of  the  insurance,  the  policy-money  is  still  ^^^^' 
recoverable  (g). 

But  it  has  been  held  that  a  creditor,  named  as  creditor  named 
beneficiary  in  a  policy  on  his  debtors  Ufe,  has  no  J^ JJu'J^t,^ 
further  interest  after  payment  of  his  debt,  and  the  *«^^»"'»  "'«• 
policy  becomes  one  for  the  benefit  of  the  insured  (A). 

The  creditor's  right  to  the  policy-money  is  not  statute-barred, 
^ected  by  the  debt  becoming  statute-barred  before 
the  life  drops  (i). 

ft  would  seem  that  a  secured  creditor,  whose  Fuiiy  aecored, 
security  appears  to  be  ample,  has  nevertheless  an 
"isurable  interest  in  his  debtor's  life;  for  Lord 
Kenyon  said  (A), "  A  creditor  has  certainly  an  interest 
^  the  life  of  his  debtor,  because  the  means  by  which 
lie  was  to  be  satisfied  might  materially  depend  upon 
^t,  and  at  all  events  the  death  must  in  all  cases  in 
some  degree  lessen  the  security." 

A  debtor  and  his  wife  assigned  a  chose  in  action  Policy  on  iife 
of  the  wife  to  a  creditor  of  the  husband  to  secure  wife. 
iioo  owing  by  the  husband.     The  creditor  insured 
the  life  of  the  wife  for   ;^200 ;  and  although  the 

(e)  Exp.  Bank  of  Ireland,  17  L.  R.  (Ir.)  507. 

if)  Dwyer  ▼.  Edie,  2  Park  914  (8th  ecL).  But  see  Infants'  Relief 
Act,  1874. 

(?)  Law  Y.  London  Indisputable^  1  Kay  &  J.  223,  24  L.  J.  Gh.  196, 
I  Jnr.  N.  8.  179,  3  W.  R.  155,  24  L.  T.  108.  Ferguson  v.  Mass.  Mut. 
Uk^KmL  (N.  Y.)3o6. 

(A)  OroUy  v.  Union  Mutual  Life,  1 14  U.  S.  Rep.  621.  ^>  i 

(»)  Cfamer  ▼.  Moore,  3  Drew.  277,  24  L.  J.  Ch.  687.  Bawls  v. 
AfKerican,  36  Barb.  (N.Y.)  357,  Bliss  Life  Insurance,  §§  18-37. 

[k]  Anderson  ▼.  Sdie,  z  Park  9H  (^^^  ^)> 
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chose  in  action  was  not  reduced  into  possession 
during  the  life  of  the  wife,  on  her  death  the  creditor 
was  held  to  have' an  insurable  interest  (l). 

Joint  debtore.  Where  A.  and  B.  jointly  execute  a  bond  as  a 
collateral  security  for  the  repayment  of  a  sum  of 
money,  A.  has  an  interest  in  fi.'s  life  in  respect  of  his 
liability  in  case  of  B/s  death  to  pay  the  whole  of  the 
debt..  But  his  interest  in  the  life  is  only  in  half  the 
amount  of  the  debt  secured  by  the  bond,  since  he 
was  in  any  event  liable  for  the  other  half  (m). 


Mortgage, 
equitable  lien 
and  debt. 


A  mortgagee  has  an  insurable  interest  in  the  mort- 
gaged property  up  to  the  amount  of  the  debt,  whether 
the  mortgage  is  legal  or  equitable;  and  it  seems 
perfectly  clear  that  a  person  having  a  lien  or  an 
interest  in  the  nature  of  a  lien  on  the  property 
insured  has  an  insurable  interest,  and  it  will  make 
no  diiSTerence  in  such  a  case  that  he  might  still  have 
a  right  to  pursue  his  debtor  personally  for  the  debt 
on  account  of  which  the  lien  attached  {n).  A  debt 
which  has  no  reference  to  the  article  insured,  and 
which  cannot  create  a  lien  on  it,  will  not  give  an 
insurable  interest ;  but  a  debt  which  arises  in  conse- 
quence of  the  article  insured,  and  which  would  have 
given  a  lien  on  it,  does  give  an  insurable  interest  (o) ; 
and  see  Davies  v.  Hovu  Ins,,  3  U.  C.  (App.)  269, 
where  it  was  held  that  the  indorser  of  an  accommo- 
dation bill  had  an  insurable  interest  in  the  goods  foi* 
which  the  bill  was  given,  if  it  had  been  agreed  that 
he  should  be  paid  out  of  the  proceeds  of  such  goods. 
Neither  actual  nor  constructive  possession  of  the 
property  need  be  in  the  assured  either  when  the 
policy  is  issued  or  the  loss  happens.     It  is  enough 


(1)  Henson  v.  Blackwett,  4  Hare  434,  9  Jur.  390,  14  L.  J.  Ch.  329. 
(m)  Branford  v.  Saunders,  25  W.  R.  650. 

(n)  Hancox  v.  Fishing  Insurance  Co.,  3  Sumner  139,  per  Stwy,  J, ; 
and  see  Clarkt  v.  Scottish  Imperial,  4  Canada  (S.  C.)  192. 
(o)  Wolff  V.  HomeasUe,  i  B.  &  P.  323,  per  BuUer,  J. 
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to  iave  an  equitable  lien  on  the  specific  property 
covered  by  the  policy  (p). 

If  the  interest  of  the  assured  be  liable  to  be  PoUcy  good 
defeated  by  the  act  of  a  third  person,  or  be  voidable,  StSSt  may 
the  policy  will  not  therefore  be  invalidated  under  j!®.^?'*^*^^^^^ 

*        t^^  thira  person. 

14  <Jeo.  III.  c.  48,  s.  2  iq). 

Insurance  against  death  by  accident  is  within  the  innnrabie  in- 
statute  as  to  interest  (r).  ^^aZt^''^ 

^  insurance. 

The  Statute  (s.  2)  requires  the  name  of  the  person  Name  of 
for  whose  use  or  benefit,  or  on  whose  account  the  {^Ji^erted 
policy  is  eflfected,  to  be  inserted  therein  (s).     There-  ^^^^pip^- 
fore  where  a  husband  obtained  a  loan  from  his  wife's 
trustees  upon  his  obtaining  a  surety  for  its  repay- 
ment, and  the  surety  stipulated  that  the  husband 
should  insure  his  wife's  life,  the  husband  having 
induced  his  wife  to  insure  her  own  life  in  her  own 
name  without  reference  to  its  being  for  her  husband, 
the  policy  was  held  void  (t). 

It  is  immaterial  whether  the  contract  in  relation 
to  which  the  insurable  interest  arises  is  or  is  not 
under  seal  or  in  writing,  or  whether  it  is  merely 
verbal,  so  far  as  the  rights  of  the  parties  are  con- 
cerned. This  circumstance  only  varies  the  mode  of 
proof  without  altering  the  principle  on  which  the 
rights  of  parties  depend  (u). 

If  a  policy  in  the  name  and  on  the  life  of  another  Absence  of 
be  eflfected  for  his  own  benefit  by  a  person  who  has  intwrat  only 

defence  to 

insurer, 
(p)  Per  Henry,  J.,  in  Clarke  v.  SeoUish  Imperial,  4  Canada  (S.  C.) 

"3. 

(g)  Hill  V.  Secretan,  i  Bos.  &  P.  315.  Lindenau  v.  Desborotigh, 
8  B.  &  C.  586,  3  C.  &  P.  353.  Clay  v.  Harrison,  10  B.  &  C.  99.  Dicyer 
r.  Edie,  2  Park  914. 

(r)  Shilling  v.  Accidental  Death  Insurance  Co,,  i  F.  &  F.  116,  2 
E  &  N.  42,  26  L.  J.  Ex.  266, 27  L.  J.  Ex.  16, 29  L.  T.  98,  5  W.  R.  567. 

(«)  Hodson  V.  Observer,  Ac.  Co.,  8  E.  &  B.  40,  3  Jur.  N.  S.  1 125, 
26L  J.  Q.  B.  303,  29  L.  T.  278,  s  W.  R.  712. 

(<)  Evans  ▼.  Bignold,  20  L.  T.  N.  S.  659,  L.  R.  4  Q.  B.  622,  38  L.  J. 
N.  8-  Q.  B.  293,  10  B.  &  S.  621,  17  W.  R.  882. 

(tt)  Miller  v.  Warre,  i  C.  &  P.  239,  per  Park,  J.  Patrick  v.  Eames, 
3  Camp.  442,  per  EUenborough,  C.J. 
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no  insurable  interest  in  such  life,  and  the  insurance 
company,  on  the  death  of  the  person  whose  life  is 
insured,  pays  the  insurance  money  to  the  person 
effecting  the  insurance,  he  is  entitled  to  retain  the 
money  as  against  the  legal  personal  representative 
of  the  deceased ;  and  although  the  illegality  of  the 
policy  under  14  Geo.  III.  c.  48,  on  the  ground  of 
absence  of  insurable  interest  would  have  constituted 
a  good  defence  to  an  action  against  the  insurance 
company  at  the  suit  of  the  person  effecting  the 
insurance,  yet,  the  money  having  been  paid  to  him, 
such  illegaUty  would  not  affect  his  right  to  retain 
it;  for  the  statute  is  a  defence  for  the  insurance 
company  only  if  they  choose  to  avail  themselves 
of  it  (x). 

Agent  must  Where  the  defendant  authorised  two  of  his  credi- 

wthori?**  tors  to  effect  a  policy  of  insurance  on  his  life  for  a 
certain  time  in  their  own  names  as  a  security  for 
their  debt,  the  policy  to  be  assigned  to  him  when 
the  demand  was  discharged,  and  they  effected  the 
insurance  in  their  own  names  and  that  of  a  third 
person  who  subsequently  became  their  partner,  it 
was  held  that  the  authority  given  by  the  defendant 
was  not  pursued,  and  that  an  action  for  the  recovery 
of  the  premiums  could  not  be  maintained  (y). 

{x)  Worthington  v.  CuHis,  i  Ch.  D.  419,  4«;  L.  J.  N.  S.  Ch.  259, 
33  L.  T.  N.  S.  828,  24  W.  R.  228.  See  also  Troop  v.  Anchor  Co., 
3  Russ.  &  GeL  (Not.  Sco.)  234. 

iy)  Barron  v.  Fitzgerald,  9  L.  J.  N.  S.  C.  P.  153,  6  Bing.  N.  C.  201. 
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CHAPTER  III. 

THE   PREMIUM. 

Thb  premium  is  the  price  for  which  the  insurer  i*rom*nm» 
undertakes  his  liabilities.  It  may  be  a  considera- 
tion other  than  money  payment ;  e,g,y  in  a  mutual 
insurance  it  may  consist  of  a  liability  to  contribute 
to  the  losses  of  other  members  of  the  mutual 
society  (a).  The  members  in  such  a  society  being 
both  insured  and  insurers,  offer  as  a  premium  their 
liability  aforesaid,  and  as  insurers  receive  as  premium 
the  right  to  have  their  own  loss  paid  whenever  it 
happens. 

In  LuceTia  v.  Crawford  (b)  the  premium  is  defined  Must  be 
by  Lawrence,  J.,  as  **  a  price  paid  adequate  to  the  *^* 
risk,"  but  the  adequacy  of  the  premium  is  purely 
the  insurer's  concern.  He  cannot  dispute  the  validity 
of  the  contract  merely  because  the  premium  is  inade- 
quate ;  for  as  it  is  the  price  for  which  he  upon  his 
own  calculations  agrees  to  take  the  risk,  his  own 
agreement  is  conclusive  against  him.  The  insurer's 
satisfaction  with  the  premium  is  a  condition  prece- 
dent to  the  formation  of  the  contract  (Malyns  1 1 2). 
In  the  old  policies  the  words  ''  I  am  content  with 
this  insurance  "  were  inserted  as  an  acknowlegment 
that  the  insurer  was  satisfied  with  and  would  not 
later  dispute  the  sufficiency  of  the  premium.  The 
only  point  which  the  assured  need  consider  with  re- 
gard to  the  sufficiency  of  the  premium,  is  whether 

(a)  Lion  Mutual  Marine  v.  Tucker,  12  Q.  B.  D.  176,  187,  49  L.  T. 
N.  S.  764.     Great  Britain  88.  Co.  v.  WyUie,  22  Q.  B.  D.  722 
(6)  2  N.  R.  301,  I  Taunt.  325. 
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Premium  need 
not  be  prepaid. 


it  is  sufficiently  proportionate  ito  the  risks  intended 
to  be  run  to  enable  the  insurer  to  meet  the  average 
losses  of  his  business.  But  such  a  consideration  in 
any  case  is  merely  secondary,  as  his  action  is  most 
likely  to  be  guided  by  his  knowledge  or  belief  as  to 
the  general  solvency  of  his  insurer  rather  than  the 
special  risk  undertaken. 

Prepayment  of  the  premium  is  not  in  law  a  con- 
dition precedent  to  the  making  of  a  complete  con- 
tract of  insurance  (c).  But  it  is  the  almost  universal 
practice  of  insurers  other  than  marine  to  stipulate 
that  the  contract  shall  not  begin  to  take  effect  until 
the  premium  has  been  paid,  and  the  Courts  in 
presence  of  such  a  stipulation  will  not  (unless  the 
premium  has  been  paid)  give  effect  to  the  contract 
where  a  loss  has  happened  after  an  agreement  to 
issue  and  accept  a  policy,  but  before  the  policy  has 
been  issued,  or  even  when  it  has  been  dehvered 
as  an  escrow  (d). 

Non-payment.  But  where  it  is  a  condition  in  the  policy  that  the 
policy   shall  not  be  binding  until  the  premium  is 

Waiver.  P^^^  ^^^  Court  wiU  readily  infer  a  waiver  of  such 

condition  (e). 

The  conditions  of  an  insurance  policy  providing 
for  forfeitures  of  the  same  are  to  be  construed 
strictly  against  the  company,  and  liberally  in  favour 
of  the  insured.  The  burden  of  proof  is  on  the 
company  to  establish  the  breach  of  the  conditions 
relied  on  for  the  forfeiture  {/). 

stipulation  And  under  a  provision  in  a  policy  of  life  insurance 

of  payment  of  that  a  default  in  payment  of  premiums  shall  not 

premiums  

(c)  Dayton  Insurance  Co.  v.  Kelly,  24  Ohio  St.  345,  18  Am.  Rep. 
612,  Kent  y.  London  and  Staffordshire,  1  Cababe  k  £liis  47. 

{d)  Flint  V.  Ohio,  d:c,  Co,,  8  Ohio  501.  Bodine  v.  Home  Co.,  51 
N..Y.  117.  See  Canning  v.  Farquhar,  16  Q.  B.  D.  727,  55  L.  J.  Q,  B. 
225,  34  W.  R.  423,  2  Times  L.  R.  386.  London  and  Lancashire  Life  v. 
.     Fleming,  13  Times  L.  R.  572  (1897),  A.  C.  499»  66  L.  J.  (P.  C.)  1 16. 

(e)  Supfie  V.  Cann,  9  Ir.  C.  L.  i,  Sansum's  Dig.  910  et  seq. 

(/)  Cotton  V.  Fidelity  and  Casualty  Co.,  41  Fed.  Rep.  506. 
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work  a  forfeiture  of  the  policy,  but  the  insurance  iMured 
Diay  be  commuted   and   reduced    to  the  sum    of  J^'^'-l^^ucy. 
the  aimual  premiums  paid,  the  insured  may  at  any 
time  elect  to  pay  no  more  premiums,  and  by  notice 
thereof  to  the  insurer  become  entitled  to  a  paid-up 
policy  for  the  amount  of  premiums  paid  (g). 

Since  the  Courts  will  not  favour  a  forfeiture  (and  Forfeiture, 
this  applies  as  much  to  forfeitures  under  conditions 
in  policies  as  to  those  under  covenants  in  leases),  it 
has  been  held  in  America  that  a  forfeiture  under 
a  life  policy  for  non-payment  of  premiums  must  be 
claimed  before  the  death  of  the  assured,  at  which  date 
the  liability  accrues,  and  can  no  longer  be  denied  (A). 

It  does  not,  however,  seem  necessary  in  that  case 
to  go  so  far.  The  doctrine  of  estoppel  rather  than 
waiver  applies  to  cases  where  the  insurer  discovers  a 
forfeiture,  and  lies  by  until  the  happening  of  the 
loss.  But  insurers  by  their  acts  may  estop  them- 
sdyes  from  setting  up  forfeiture  (i). 

If  a  policy  containing  a  condition  that  it  shall  not 
to  binding  until  the  premium  is  paid,  and  also  an 
acknowledgment  of  the  receipt  of  the  premium  is 
deliyered  to  the  assured  before  payment  of  the 
premium,  this  raises  a  presumption  of  waiver  of 
such  condition,  and  of  an  intention  to  give  credit 
for  the  premium,  the  condition  notwithstanding  (Jc), 

A  policy  stipulated  that  it  should  not  be  binding  Policy  not 

^•111  /.     "»  •  J      1       binding  till 

until  the  actual  payment  of  the  premium,  and  the  premium  paid. 

Court  held  that  it  was  competent  for  insurers   to 

waive  the  condition,  and  that  such  waiver  might  be  wniver  oi  the 

condition. 

%  LoveU  V.  St,  Louis  Mutual  Life,  1 1 1  U.  S.  Rep.  264. 

(A)  See  Young  v.  Mutual  Life  Co.,  2  Sawyer  (C.  Ut.  U.  S.)  325. 

(t)  See  Scottish  Equitable  v.  Buist,  4  C.  S.  C.  (4th  series)  1076. 
^ing  V.  Harvey,  5  De  G.  M.  &  G.  265,  23  L.  J.  Ch.  51 1,  23  L.  T.  120, 
18  Jar.  394,  2  W.  R.  370.    Appleton  v.  Phcsnix,  47  Am.  Rep.  220. 

(i)  Mass^  ▼.  Hoehelaga  Co.,  22  Lr.  Can.  Jur.  124.  Basch  v.  Hum- 
m  Mutual,  35  New  Jersey  429,  3  Kent  Comm.  260.  Anderson  v. 
nomton,  8  Ex.  425.  Von  Wein  v.  ScoUish,  dec,  Co,,  52  N.  Y.  (Sup. 
Ct)490. 
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established  by  evidence  of  an  express  agreement  to 
that  effect  or  by  circumstances  ;  and  that  delivering 
a  policy  confessing  the  payment  of  premium  was 
evidence  of  the  waiver  (I). 

Credit  for  In  any  case  where  credit  is  intended  to  be  given 

preminm.  £qj.  premiums,  and  is  actually  given,  non-payment 
thereof  will  not  avoid  the  policy,  and  is  no  defence 
to  an  action  on  the  policy,  but  merely  matter 
of  set-off  (7Ji).  Even  though  the  assured  has  been 
enjoined  in  Chancery  to  pay  the  premiums,  and  has 
not  done  so,  it  is  no  defence  to  the  insurer  (n), 

Beoeipt  in  Where  the  policy  admitted  payment,  parol  evi- 

^  ^^'  dence  that  paj^ment  had  not  actually  been  made  was 

held  inadmissible  {o). 

Waiver  of  And  where  a  proposal  for  insurance  against  loss 

preminm!"'*^   by  burglary  stated  that  no  insurance  would  be  in 
force  until  payment  of  the  premium,  and  the  policy 
recited  payment  of  the  premium  for  an  insurance 
from  14th  December  1895  to  ist  January  1897,  but 
the  premium  was  in  fact  not  paid;  on  26th  Decem- 
ber 1895  a  loss  by  burglary  took  place,  the  policy 
Company         having  remained  in  the  possession  of  the  company, 
J^2^J^  ^f     and  it  was  decided  that  the  policy  was  not  held  as 
powcy.  an  escrow,  and  since  it  recited  the  payment  of  the 

premium,  the  defendants  were  estopped  from  denying 
that  it  had  been  paid,  and  there  was  a  complete  con- 
tract of  insurance,  and  the  company  were  liable  (p). 

In  the  United  States  of  America,  where  a  note  at 
sixty  days  was  accepted  for  the  premium,  payment 


(Q  Ooit  y.  National  Protection,  25  Barb.  (N.  T.)  189.  But  see 
Confederation  Life  v.  0*DonneUy  10  Canada  Sup.  Ct.  92. 

(f»)  MiUar  v.  Life,  dec  Co.,  12  WaJ.  (U.  S.)  285,  301.  Gotten  v. 
Fidelity  and  Casualty,  dfec  Co,,  41  Fed.  Rep.  506.  Lebanon,  dec.  v. 
Hoover,  112,  U.  S.  696,  57  Am.  Rep.  511,  aiid  notes. 

(n)  Hodgson  v.  Marine^  5  Cranch  (U.  S.)  100. 

(o)  Anderson  v.  Thornton,  8  Ex.  425.  Dalzell  v.  Mair,  i  Camp. 
532.     De  Oaminde  v.  Pigou,  4  Taunt  246. 

(p)  lioberts  v.  Secwrity  Company  (1897),  i  Q.  B.  iii,  66L.  J.  Q.  B. 
119,  13  Times  L.  R.  79,  75  L.  T.  531. 
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of  ivhich  was  admitted  in  the  policy,  the  policy  did 
not  become  void  on  non-payment  of  the  note, 
although  the  policy  contained  a  condition  that 
where  a  note  was  taken  for  the  premium  it  should 
be  considered  a  cash  payment,  provided  it  was  paid 
when  due  (q). 

When  a  premium  is  paid  by  bill  of  exchange  or  credit  for 
promissory  note,  the  liability  of  the  insurer  lasts  p™°**°™*- 
until  the  maturity  of  the  note  and  even  thereafter, 
unless  it  be  stipulated  that  it  shall  terminate  if  the 
note  is  dishonoured  (r).  For  the  acceptance  of  a 
note  is  a  form  of  giving  credit.  And  the  Supremo 
Court  of  the  United  States  has  held  that,  to  insure 
a  forfeiture,  the  bill  must  be  protested  and  pro- 
ceeded on  (s). 

Where  there  is  a  condition  that  if  a  note  or  other 
obligation  be  taken  for  a  premium,  and  be  not  paid 
when  due,  the  policy  becomes  null  and  void,  that 
result  will  follow  on  dishonour  of  the  note  (t). 

Acceptance  of  premiums  falling  due  after  breach  waiver  by 
of  condition  or  discovery  thereof,  evinces  an  election  Jl^i^m^  ^ 
to  continue  the  policy  as  valid,  if  the  existence  of 
the  breach  be  known  (u).  So  if  the  premium  be 
accepted  by  an  agent,  and  remitted  with  informa- 
tion of  the  breach,  the  insurers  must  return  it  at 
once  or  they  will,  it  seems,  be  liable  (x). 

An  insurance  company  granted   a  loan  upon  a  waiver  of 

,         ,       .  ,  .  1  ,.  1        i-r        r     1      forfeiture  by 

bond  with  sureties,  and  a  policy  on  the  nie  oi  the  non-payment, 
borrower  as  collateral  security.     The  premiums  not 

(q)  lUinoU  Central,  die,  Co,  v.  Woolf,  37  Illinois  354.  See  also 
Compagnie  d^ Assurance  v.  Orammon,  24  Lr.  Can.  Jur.  82. 

(r)  Hopkins  v.  Hawheye  Insurance  Co,,  S7  Iowa  203.  Kelly  y. 
London  and  Staffordshire  Co.,  i  Cab.  &  Ellis  47. 

{s)  Knickerbocker  Co,  v.  Pendleton,  112  U.  S.  696  (Davis  Rep.). 

(<)  London  and  Lancashire  Life  v.  Fleming,  13  Times  L.  R.  572 
(1897),  App.  Cas.  499,  66  L.  J.  (P.C.)  116. 

(«)  Armstrong  v.  Turquand,  9  Ir.  C.  L.  32,  55.  Hemmings  v. 
Sceptre  (1905),  i  Ch.  365,  92  L.  T.  221,  74  L.  J.  Ch.'  231. 

(ar)  British  Industry  Co.  v.  Ward,  17  C.  B.  645-649. 
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baiDg  paid  within  the  days  of  graee,  the  iiisureiis 
demanded  tJiem,  aad  oommenoed  aotions  for  them 
against  the  sureties  (y).  This  would  have  amounted 
to  a  waiver  of  the  forfeiture,  but  as  ^the  surges 
refused  to  pay  the  premiums,  V.-C.  Shadwell  held 
that  they  thereby  neutralised  the  effect  of  this 
waiver. 

waiTerof  If   the   iusurer    receive    notice    from   whatevea* 

^u^y^^jj'''''''*' source  that  the  risks  insured  against  have  been 
misrepresented,  concealed,  or  incompletely  disclosed, 
or  increased  or  varied,  and  accept  further  pre- 
miums on  the  same  policy  at  the  rate  originally 
agreed,  in  such  case  his  right  to  avoid  the  contract 
is  waived,  and  he  cannot  subsequently  have  it 
avoided  even  on  tender  of  such  premiums  {z). 

And  where  a  life  policy  provided  for  a  forfeiture 
unless  the  premiums  were  paid  at  maturity,  but  the 
company  had  accepted  payment  of  more  than  half 
of  the  premiums  after  maturity,  without  warning  of 
any  possible  forfeiture  in  future,  then  if  the  last  pre- 
mium be  paid  within  the  same  time  after  maturity 
as  the  majority  of  the  previous  ones,  the  company  is 
estopped  from  asserting  a  forfeiture,  though  the  in- 
sured died  before  such  payment  (a). 

If  insurers  accept  payment  of  a  premium  after 
they  have  notice  of  a  change  in  the  habits  of  the 
assured  which  by  the  terms  of  the  policy  would 
cause  a  forfeiture  they  thereby  waive  the  forfei- 
ture (&). 

Company  When  a   life  policy  was  subject  to  a  condition 

bound  by  .... 

ag«nt*B  receipt  avoiding  it  if  the  assured  went  out  of  Europe  without 
of  premium,     licence,  and  an  assignee  of  the  policy  paid  the  pre- 
miums to  a  local  agent  of  the  company  and  informed 

iy)  Edge  v.  Duke,  i8  L.  J.  Ch.  183. 
(z)  Scottish  EquitaJble  v.  Buist,  4  C.  S.  C.  (4th  series)  1076. 
(a)  Sjtaefi  v.  Maasachusettfi  Mutual  Life,  39  Fed,  Rep.  752.  Phcmix 
Mutual  Life  v.  Doster,  106  U.  S.  30. 
(6)  Phcsnix  Mutual  Life  v.  Baddin,  7  Sup.  Ct  U.  a  50a 
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him  that  the  assured  was  in    Canada,  the   a^ent  Agent  KoeiTed 
stated  that  this  would  not  avoid  the  poUcy,  and  re-  Sowing 
ceived  the  premiums  until  the  death  of  the  assured  ;  ^^^^ 
and  the  Court  held  that  the  company  were  thus  po"cy  not 

i-iii-  •  1  T  i»     r  '      1   /^  K        forfeited, 

precluded  from  treating  the  policy  as  forfeited  (c). 

Where  a  man  is  the  agent  of  an  insurance  com-  Payment  to 
pany  to  receive  premiums  on  subsisting  policies,  JSieitnil!'^ 
receipt  by  him  of  premiums  on  policies  as  to  which 
there  had  been  breach  of  condition,  such  payments 
being  made  in  belief  that  the  policies  were  good  and 
subsisting,  will,  it  seems,  bind  the  company  (d). 

A  fortiori,  if  the  ditectors  receive  the  premiunns 
through  such  agent,  or  indeed  any  agent,  with  know- 
ledge or  notice  of  the  breach,  they  are  estopped 
from  saying  that  they  received  the  premiums  other- 
wise than  for  the  purpose  and  in  the  faith  for  which, 
and  in  which,  they  were  paid  (e). 

An  aeent  cannot  bind  the  company  by  fifivinaf  a  Receipt  for 

'    ^r       ^x.  J.      r  f      J      J   G  O        premium  given 

receipt  for  the  amount  of  a  premium,  as  payment  by  agent  as 
for  services  alleged  to  have  been  rendered  by  the  ^^^l '°' 
p(diey-holder  to  the  company,  the  policy  providing 
that  payment  in  cash  to  the  company  was  neces- 
sary (/). 

If  an  agent  has  no  authority  to  contract  for  the 
company,  receipt  by  hira  of  an  overdue  premium 
▼ill  not  be  waiver  by  the  company  of  a  forfeiture. 
Nor  will  the  debiting  of  the  premium  by  the  com- 
pany to  the  agent  amount  to  such  waiver  (g).  If 
the  agent  fails  to  return  the  policy  as  lapsed  within 
the  time  directed  by  his  instructions,  it  is  doubtful 
whether  this  would   help  the  assured,  unless    the 

(c)  Wing  ▼.  Harvey,  5  De  G.  M.  &  G.  265,  23  L.  J.  Ch.  511,  18  Jur. 
39, 23  L.  T.  120,  2  W.  R.  370.  {d)  Ibid. 

ie)  Ibid.  Regarding  renewal  receipt  with  condition  as  to  receipt 
from  head  office,  tfide  MiXfre  v.  Halfey,  9  Victoria  L.  R.  400. 

(/)  Tiemam  v.  People'^  Life,  <bc.,  23  Ont.  App.  342. 

(9)  -^^  V.  Femie,  7  M.  &  W.  151,  10  L.  J.  Ex.  9,  followed  in  The 
Lcmion  and  Laneashire  Life  Assur.  Co.  v.  Jean  Fleming,  1 3  Times 
L  B.  572,  spproyed  (1897)  App.  Cas.  499,  66  I4.  J.  (P.  G.)  i|6. 
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power  to  give  credit  for   premiums  is  within  the 
scope  of  the  agent's  mandate. 

condition—  It  is  of  courso  a  mere  question  of  fact  whether 

waivor— ajfent.  ^^  ^^^  ^^^  agent  has  such  authority ;  and  if  the 

authority  is  denied,  the  plaintiff  must  prove  it,  or 

set  up  facts  from  which  it  may  fully  be  inferred  (h). 

The  premium,  if  paid  before  the  risk  begins,  can 
be  recovered  if  the  risk  insured  against  is  not  run, 
whether  the  cause  of  its  not  being  run  is  the  fault, 
will,  or  pleasure  of  the  insured  (i).  For  the  risk  is 
the  consideration  for  which  the  premium  is  to  be 
paid.  If  it  is  not  run  consideration  fails,  and  it  is 
inequitable  that  the  insurer  should  receive  and  re- 
tain the  price  of  running  a  risk  when  in  fact  he  runs 
none  (k). 

The  same  principle  is  also  expressed  when  it  is 
said  that  payment  of  premium  before  risk  run  is 
payment  sub  conditione,  or  deposit  of  money  with 
the  insurer  to  answer  a  certain  event,  and  that  the 
money  paid  may  be  recovered  back  (if  the  condition 
is  not  satisfied  or  the  event  does  not  happen)  as 
money  received  to  the  use  of  the  assured  (Z). 

Where  the  interest  insured  turns  out  to  be  less 
than  the  amount  insured,  there  shall  be  a  return 
of  the  overplus  premium.  This  is  a  custom  co-eval 
with  the  contract  of  insurance  itself,  but  applies 
only  where  the  over-insurance  is  made  in  good 
faith. 

Where  several  policies  have  been  effected  in  good 
faith  before  the  risk  begins  on  the  same  subject- 

(h)  British  Industry  Co.  v.  Ward,  17  a  B.  644,  649.  But  8eo 
Montreal  v.  M'QiUivray,  13  Moore  P.  C.  89. 

(f)  8tevens(m  v.  Snow^  3  Burr.  1237,  i  Wm.  BL  315.  Tyrie  v. 
Fletcher,  2  Cowp.  668.  Bouth  v.  Thompson,  1 1  East  426, 13  East  428. 
Bermon  v.  Woodbridge,  2  Doug.  781.  Stone  v.  Marine  Co,,  i  Ex.  D. 
81,  45  L.  J.  Ex.  361,  34  L.  T.  N.  S.  490,  24  W.  R.  554. 

(k)  2  Park  768  (8th  ed.). 

(/)  Martin  ▼.  8%tweU,  1  Shower  151.  Simond  y.  BoydeU,  i  Doug. 
268. 
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matter,  and  their  total  amount  exceeds  the  value  of 
the  interest  of  the  assured  in  the  whole  subject- 
matter,  there  must  be  a  return  of  premium  rateably 
on  aU  the  policies,  calculated  in  such  a  way  as  to 
reduce  the  premium  on  each  policy  to  that  proper 
to  the  amount  actually  in  the  result  insured  by  or 
payable  under  that  policy  (m). 

This  is  a  further  consequence  of  the  principle 
that  if  the  property  insured  never  comes  within  the 
terms  of  the  written  contract,  the  insurer  never  has 
any  risk  (n). 

It  does  not  matter  whether  the  insurance  was 
made  in  expectation  of  an  interest  or  in  over-esti- 
mation of  the  value  thereof.  The  application  of 
the  contract  is  limited  to  the  amount  really  at  risk, 
and  if  the  premium  is  paid  upon  any  greater  amount, 
or  any  other  risk,  it  is  not  paid  for  what  is  within 
the  contract. 

Insurers  of  the  same  interest  in  the  property, 
moreover,  all  rank  together,  since  they  all  contract 
to  indemnify  in  respect  of  the  same  interest  in 
the  assured ;  and,  as  they  are  bound  to  contribute 
proportionally  in  case  of  loss,  they  ought  also  to 
return  the  premiums  proportionally  where  no  risk 
attaches,  or  a  less  risk  than  that  contemplated  (o). 

Where  the  insurance  is  in  expectation  of  interest,  no  interest, 
and  it  turns  out  that  the  assured  in  the  end  had  J^^^um. 
no  interest  at  all,  the  policy  never  attached,  and  the 
premium  is  repayable  (p). 

When  the  policy  is  void  ab  initio,  without  any 
fault  in  the  assured,  and   has  never  attached,  the 

(»)  Fisk  V.  Mastennan,  8  M.  &  W.  165. 
(«)  HenJOe  v.  Boyal  Exchange^  i  Ves.  Sen.  309. 
(0)  Ooiin  Y.  London  Assurance,  1  Burr.  490.     See  also  Fiek  y. 
Maakrman,  8  M.  &  W.  165. 
(p)  South  V.  TTumpson,  11  East  428. 
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premium  is  returnable,  since  the  insurer  has  never 
been  under  any  liability  (q). 

These  questions  arise  rarely  in  fire  and  life  in- 
surance, since,  as  a  rule,  the  interest  in  such  cases 
is  certainly  known  to  the  assured,  and  if  he  over- 
insures  there  is  suspicion  of  bad  faith. 

But  a  house  may  be  insured  in  the  mistaken 
belief  that  it  is  standing,  when  in  fact  it  has  already 
been  burnt  down,  and  a  life  may  be  insured  in  the 
belief  that  the  cestui  que  vie  is  still  living  when  he  is 
in  fact  dead  (r) — in  both  of  which  cases  the  premium 
must  be  returned. 

If  rtek  ran,  As  a  general  rule  the  right  to  the  premium  is 

b^^reco^'e^'*  indefeasible  when  the  policy  attaches  (s).  And  when 
the  risk  insured  against  has  once  begun,  the  pre- 
mium cannot  be  recovered  back  by  the  assured  (t). 

The  risk  may  attach  only  in  part  or  only  to  some 
separable  part  of  the  subject-matter.  In  such  cases 
the  risk  is  divisible  and  the  whole  risk  is  not  run. 
That  portion  of  the  premium  which  is  apportion- 
able  to  that  part  of  the  subject-matter  to  which 
no  risk  has  attached  is  recoverable  (u).  But  if 
the  whole  contract  is  one  and  entire,  and  the  risk 
has  once  commenced,  there  will  be  no  return  of 
premium  (x). 

As  regards  life  insurance,  it  was  early  laid  down 
that  where  a  policy  was  granted  containing  the  com- 
mon exceptions  of  suicide  and  death  by  the  hands 
of  justice,  if  the  party  commits  suicide  or  is  exe- 
cuted  within  twenty-fours   hours  of   the    granting 

(q)  Furtado  v.  Rodgers,  3  B.  &  P.  191.  Oom  v.  Bmee,  18  East 
226. 

(r)  Stone  v.  Marine,  <kc.  Co.,  i  Ex.  D.  81,  45  L.  J.  Ex.  361,  34  L.  T. 
N.  S.  490,  24  W.  R.  554-     See  per  Amphlett,  B. 

(«)  Mosea  v.  Prcttt,  4  Camp.  297. 

\t)  Lowry  v.  Bourdieu,  2  Doug.  468.  Tyrie  v.  Fletcher,  Cowp.  66S. 
Stone  V.  Marine,  <fec.  Co,,  w6t  supra, 

{u)  Stevenson  v.  Snow,  3  Burr.  1238,  i  Wm.  BL  315. 

(x)  Bermon  v.  Woodbridge,  2  Doug.  781. 
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of  the  policy,  there  shall  be  no  return  of  premium, 
on  the  principle  that,  although  the  death  was  caused 
by  an  excepted  risk,  the  policy  was  operative  so  far 
as  regarded  the  risks  covered  by  it  (y). 

Insurers  not  infrequently  stipulate  for  a  power  to 
terminate  the  risk  at  any  time  during  its  currency, 
upon  notice  and  repayment  of  a  proportion  of  the 
premium.  This  option  is  probably  taken  to  enable 
them  to  write  off  risks  when  the  course  of  their  busi- 
ness during  a  particular  year  renders  it  prudent  to  do 
so,  or  to  enable  them  to  get  rid  of  a  liability,  where, 
after  insurance,  they  find  grounds  for  suspicion. 

In  time  policies  no  apportionment  of  premium 
or  risk  has  been  usually  allowed  (z),  and  this  rule 
would  apply  consimili  ccisu  to  insurance  other  than 
marine ;  but  such  contingencies,  though  conceivable, 
are  rare,  and  since  the  Marine  Insurance  Act,  1906, 
reference  should  be  made  to  sec.  25  and  sees.  82  to 
85  of  that  Act  for  the  law  as  to  return  and  appor- 
tionment of  premiums  in  marine  insurances. 

Insurances  against  fire  are  usually  made  for  an  Divisible  rtak 
entire  and  connected  portion  of  time  which  cannot  be  "^^  p'®^**"™* 
severed,  and  the  premium  paid  is  a  price  for  taking 
the  risk  as  a  whole.  The  doctrine,  therefore,  as  to 
divisible  contracts  rarely  if  at  all  applies  to  fire 
insurance  (a).  But  voyage  policies  can  be  made 
against  fire  for  land  journeys,  and  insurances  made 
against  fire  within  a  certain  locality  on  special 
goods  (6).  And  if  fire  by  a  cause  not  insured 
against  occurred  on  the  day  after  the  policy  began  to 
nm,  the  assured  could  neither  recover  his  premium 
iior  a  proportionate  part  thereof  (c).  And  if  goods 
or  house   insured   against  fire    are    assigned,    the 

(y)  Bemonr,  Wooditridge,  2  Boug.  788. 

W  ^^1^  r,  Thamlinwn,  2  Doug.  585. 

(o)  BHis  Ina.  24.     Woodward  r.  BepuUic  Fire  Co.,  32  Htul  365. 

\'  m*^  ^'  Oommereial,  1  App.  Cas.  498,  45  L.  J.  C.  P.  761, 

<c)  ^yntY,  Fletcher,  2  Cowp.  666. 
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premium  for  the  period  of  unexpired  risk  camiot  be 
recovered,  nor  the  benefit  of  the  policy  passed  (rf). 
The  fire  oflGices,  however,  usually  do  equity  by  recog- 
nising the  assignee  by  indorsement  on  the  policy 
or  entry  in  the  insurers'  books.  But  they  cannot 
be  compelled  to  do  so  by  agreement  between  the 
parties  (e). 

The  risk  on  life  is  divisible  to  a  certain  extent.  The 
risk  in  certain  latitudes  varies  from  that  in  others  for 
certain  races  and  constitutions.  If  a  policy  is  made 
with  licence  to  go  into  a  region  of  greater  risk  with 
a  premium  proportioned  to  the  greater  risk,  if  the 
insured  does  not  go  he  can  get  back  his  extra 
premium,  notwithstanding  he  may  have  received  the 
licence. 

Whether  in-  If  premiums  are  payable  yearly,  the  insurance  is 

orquar^iy.^^  from  year  to  year  ;  if  they  are  paid  half-yearly  or 
quarterly,  the  insurance  is  from  half-year  to  half- 
year  or  quarter  to  quarter. 

Illegal  If  an  illegal  insurance   be  effected,  the  parties 

^^^^'  being  in  pari  delicto,  the  assured  cannot  in  the  event 
ofpromium.  ^f  j^gg  recovor  the  insurance-money,  nor  can  he 
recover  back  the  premiums  he  has  paid  (/).  If  the 
risk  hajs  been  run  and  no  loss  occurred,  the  assured 
cannot  recover  back  his  premiums  (g).  In  both 
these  cases  the  contract  of  insurance  would  be  exe- 
cuted and  the  maxim  apply,  *'  In  pari  delicto  potior 
est  conditio  possidentis.'' 

If,  however,  the  risk  has  not  been  run  and  the 
contract  continues  executory,  the  assured  may,  not- 

{d)  SadUrs  v.  Badcock,  2  Atkyns  554,  i  Wilson  10.  Lynch  y. 
DcdzeU,  4  Bro.  P.  C.  431. 

(e)  Bank  of  New  South  Wales  v.  North  British  and  MercarUilc^ 
3  N.  S.  W.  Law  60. 

(/)  AUkins  V.  Jupe,  2  C.  P.  D.  375,  46  L.  J.  C.  P.  824,  36  L.  T.  N.  S, 
851.  Cope  V.  Rowlands,  2  M.  &  W.  140,  157.  Andree  v.  Fletcher, 
3  T.  R.  266. 

(jr)  Lowry  v.  Bonrdieu,  2  Doug.  468.  Paterson  v.  Powell,  2  L.  J. 
C.  P.  13,  68,  9  Bing.  326,  620,  2  Mo.  &  Sc.  399,  773.  See  also  Herman 
V.  Jeuchner,  15  Q.  B.  D.  561. 
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withstanding  the  illegality  of  the  contract,  obtain  a 
return  of  the  premiums  (h).  The  assured  should, 
however,  in  this  latter  case  give  notice  to  the  insurers 
of  his  intention  to  abandon  the  contract  (t). 

If  the  insurance  is  legal  wheu  made,  but  becomes  Retam  of 
ill^al  by  the  effect  of  a  subsequent  law,  both  parties  J^i^y'megaif'* 
to  the  contract  are  discharged  and  the  premium  is 
returnable  (j). 

If  both  parties  contemplate  and  intend  to  enter 
into  a  legal  contract,  but  mistakenly  enter  into  a 
contract  which  is  illegal,  the  insured  can  recover 
back  the  premium  (k). 

If  the  contract  is  illegal  in  consequence  of  facts  ismoraiice  of 
not  known  to  the  parties  at  the  time  of  its  making 
the  premium  is  recoverable.    Ignorance  of  fact  is  no 
fault  {I).     And  where  a  life  insurance  was  effected,  ignonnoe  of 
the  insured  not  having  an  insurable  interest,  through  **^" 
the  insurer's  agent  who  represented,  without  any 
fraud  to  the  insured,  that  the  policy  would  be  valid 
in  law  it  was  held  (affirming  the  Divisional  Court) 
that  as  the  representation,  though  an  innocent  one, 
was  made  by  a  man  skilled  in  insurance  matters  to 
a  person  ignorant  of  the  law  the  premium  could  be 
recovered  back  (m). 

The  Court  of  Appeal,  however,  does  not  appear  to 
have  very  clearly  followed  this  decision  in  the  case 
of  ffarse  v.  Fear/  Life  Assurance  Cay.  (w),  where  the 
agent  of  the  company  seems  to  have  made  to  the 
assured  a  similarly  innocent  representation  that  the 
policy  would  be  all  right,  notwithstanding  the  want 

(*)  Lowry  ▼.  JBawrdieu,  2  Doug.  468. 

(t)  Palyari  r.  Leekie.,  6  M.  &  S.  290. 

(;)  Gray  v.  Sims  (Am.)  3  Wash.  C.  C.  276. 

(t)  HenHg  v.  Sianiforih,  5  Mau.  &  S.  122,  i  Stark,  N.  P.  254. 

(0  Oom  ▼.  Bruce,  12  East  225. 

(«)  BriHeh  Workman* s  and  Oeneral  Ins.  Go.  v.  Gunliffe  (1902), 
i^  Times  L.  R.  502  C.  A.  See  per  Channel],  J.,  1 8  T.  L.  R.  at  p.  425, 
w  to  mistake  of  law. 

^(»»)  In  C.  A.,  I  K.  B.  558,  73  L.  J.  K.  B.  i,  90  L.  T.  245,  20  T.  L.  R. 
264. 
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of  insurable  interest.  In  this  case  the  decision  of 
the  Divisional  Court  was  reversed,  and  the  Court  of 
Appeal  held  that  the  premiums  which  had  been 
paid  could  not  be  recovered  back.  The  Master  of 
the  Rolls  thus  stated  the  law :  "  Unless  there  be 
some  fraud  or  duress,  or  oppression,  or  some  fiduciary 
relationship  between  the  parties,  a  party  to  an  illegal 
contract  who  has  sustained  a  loss  in  consequence  of 
a  mistake  in  law  must  submit  to  that  loss." 


Non-retnrn  of        Where  a  policy  was  invalid  for  non-compliance 
und™r^iSr?iaid^  'With  the  torms  of  a  statute  regulating  the  mode  of 

policy. 


But  oompany 
bound  to  grant 
valid  policy. 


Premium 
returnable. 


making  it,  it  was  held  in  Canada  that  the  insured 
could  not  get  back  his  premiums  if  he  paid  with 
knowledge  of  the  invalidity  (o).  But  the  company 
were  held  bound  to  give  him  a  proper  policy,  and  in 
a  later  case  the  Supreme  Court  of  Canada  has'held  it 
a  fraud  to  set  up  the  want  of  a  seal  as  an  answer  to 
an  action  on  a  policy  where  the  insurers  were  by 
their  constitution  only  permitted  to  contract  under 
seal(^). 

Where  the  name  of  the  person  interested  in  a 
policy  is  omitted  or  not  inserted  as  that  of  the 
person  interested  (j),  or  as  a  trustee  for  him  or  her  (r), 
the  would-be  assured  is  entitled  to  a  return  of  pre- 
miums paid  by  him  (s)  if  there  is  no  fraud  in  such 
a  case  (t),  as  the  policy  never  attaches. 


Recovery  of  In  Lowor  Canada  a  creditor,  who  in  good  faith 

crwiitorover-    ovcr-insurod  his  debtor's  life,  was  held  entitled  to  a 
inauringr.         rotum  of  premiums  as  to  the  excess,  there  having 


(o)  Perry  v.  Newcaatle  District  Mutual  Fire  Co,,  8  U.  C.  (Q.  B.)  363. 
WrigJU  v.  Sun  Mutual,  29  U.  C.  (C.  P.)  221. 

(p)  London  Life  Co.  v.  Wright,  5  Canada  (S.  C.)  467. 

(q)  Hodson  v.  Observer,  8  E.  &  B.  40,  26  L.  J.  Q.  B.  303,  29  L.  T. 
278,  3  Jur.  N.  S.  1 125,  5  W.  R.  712. 

(r)  CoUett  V.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  873. 

is)  Dowker  v.  Canada  Life,  24  U.  C.  (Q.  B.)  591. 

(/)  Wainwright  v.  Bland,  i  M.  &  R.  481,  i  M.  &  W.  32,  5  L.  J.  N.  S. 
Ex.  147. 
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been  no  intention  to  defraud,  but  only  a  mistake  as 
to  law  {71). 

Premiums  paid  on  an  assurance  obtained  by  Effect  oi  fraud 
actual  fraud  on  the  part  of  the  assured  or  his  agent  prem[umV 
cannot  be  recovered  back.  The  insurer  thus  gains 
one  or  more  premiums  by  an  unsuccessful  attempt 
to  defraud  him,  and  the  assured  is  to  that  extent 
fined  for  his  fraud ;  but  to  let  the  insured  recover 
his  premium  would  allow  him  to  allege  his  own 
wrong  as  a  ground  of  relief  (x). 

Altering  the  policy  by  adding  words  which  would 
materially  change  its  effect  will  amount  to  fraud  and 
have  the  same  result  (y). 

Equity,  however,  will  only  decree  the  delivery  up 
of  a  fraudulent  and  therefore  void  policy,  when  the 
insurer,  seeking  relief,  offers  either  to  repay  the 
premiums  paid,  or  to  submit  to  any  terms  which  the 
CJourt  may  think  fit  to  impose  in  granting  such 
relief,  which  will  include  the  repayment  of  premiums. 
To  hold  otherwise  would  be  to  let  the  insurer  affirm 
and  deny  the  contract  in  one  breath  (z).  And  this 
rule  is  applied  even  in  cases  of  gross  fraud  or  crime 
on  the  part  of  the  assured  ;  thus,  in  Prince  of  Wales 
Co,  V.  PalTner  the  assured  effected  a  policy  in  his 
brothers  name  and  on  his  brother's  life  and  was 
declared  by  a  coroner's  jury  to  have  poisoned  his 
brother.  Under  these  circumstances  the  policy  was, 
at  the  suit  of  the  insurers,  of  course  declared  void ; 
but  the  insurers  were  not  allowed  to  retain  the  pre- 
miums, which  were  ordered  to  be  applied  inpayment 
of  the  costs  of  all  parties,  and  the  residue  paid  into 
Court  with  liberty  to  apply  (a). 

(u)  Lofierre  v.  London  and  Lancashire  Life  Co.  (1877),  2  Stevena 
Quebec  Dig.  399. 

(i)  Chapman  v.  Fraser,  Park  456.  Taylor  v.  Chester,  L.  R.  4  Q.  B. 
309-  iy)  Langhom  v.  Cologan,  4  Taunt.  330. 

(*)  De  Costa  v.  Scandret,  2  P.  Wms.  170,  per  Macclesfield,  C.  (1689). 
Whittingham  v.  Thorriborough,  2  Vem.  206,  Prec.  Ch.  20.  Barker  v, 
Wudters,  8  Beav.  92,  96,  per  Lord  Langdale. 

(a)  Prince  of  Waies  Co,  r.  Palm^,  2$  Beav.  605. 
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Policy  can- 
called. 
Retam  of 
premium. 


Return  of 
premiums 
where  mis^- 
presentatlon. 


On  the  same  principle,  in  the  case  of  a  policy  of 
life  insurance  which  had  been  obtained  by  fraud, 
the  first  underwriter  being  simply  a  decoy  duck  to 
induce  other  persons  to  sign,  the  policy  was  set 
aside  at  the  suit  of  the  insurer,  with  costs,  and  the 
premium  received  On  the  policy  was  directed  to  go 
in  part  payment  of  the  costs  (b) ;  and  where  a 
merchant,  having  heard  that  his  ship  was  in  danger, 
insured  her  without  disclosing  to  the  insurers  what 
intelligence  he  had  received,  Lord  Macclesfield  held 
that  the  concealing  of  this  intelUgence  was  a  fraud, 
and  decreed  the  policy  to  be  delivered  up  with  costs, 
but  the  premium  to  be  paid  back,  and  allowed  out 
of  the  costs  (c). 

Where  a  policy  is  avoided  by  concealment  or  by 
misrepresentation  not  fraudulent,  the  assured  is 
entitled  to  a  return  of  the  premium.  The  policy  is 
itself  conclusive  evidence  that  the  insurers  have 
received  the  premium  (d). 

Form  of  order.  The  form  of  an  order  setting  aside  a  void  contract 
of  insurance,  the  insurers  returning  the  premiums, 
is  as  follows  : — "  The  plaintiflfe  (the  company)  being 
willing,  and  hereby  offering  to  return  the  premiums, 
declare  that  the  acceptance  by  the  plaintiffs  of  the 
defendant's  life  was  void  and  of  no  effect,  that  they 
were  not  bound  to  deliver  the  policy,  and  that  the 
contract  be  delivered  up  to  be  cancelled  "  (e). 

A  premium  paid  on  an  insurance  obtained  by 
fraud  on  the  part  of  the  insurer  or  his  agent  may  be 
recovered  by  the  assured  (/),  even  where  there  may 

(6)  WhiUingham  v.  Thomborough,  i  Vem.  206,  Preo.  Ch.  20. 

(c)  De  Costa  v.  Scandret,  2  P.  Wms.  169.  See  DuckeU  v.  Williama, 
2  Cr.  &  M.  348,  3  L.  J.  N.  S.  Ex.  141. 

{d)  Anderwn  v.  Thornton,  8  Ex.  425.  Feise  v.  Parkinson,  4  Taunt. 
640.  New  York  Life  v.  FUicher,  10  Davis  (Sup.  Ct.  U.  S.)  519. 
Hemmings  v.  Sceptre,  dhc.  (1905),  i  Ch.  365,  74  L.  J.  Ch.  231.  MoUojf 
V.  Mutual  Reserve  Life  Co.  (1906),  22  T.  L.  R.  59.  Joel  v.  Law  Unionani 
Crown  Insurance  Co.  (1908)  24  T.  L.  R.,  per  Lord  Alverstoae,  L.C.J. 

(e)  London  Assurance  v.  Mansell,  11  Ch.  D.  372,  48  L  J.  Ch.  331, 
27  W.  R.  444. 

(/)  (arter  v.  Boehm,  3  Burr.  1909.  Duffell  v.  Wilson,  1  Camp.  401. 
KetUeweU  v.  Befuge  Ins.  Co.  (1908),  i  K.  B.  545  C.  A. 


Fraud  of 
insurer. 
Bctum  of 
premium. 
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have  been  delay  in  bringing  the  action  {ff).  In 
Carter  v.  Boehm,  Lord  Mansfield  well  observes  that 
the  prmciple  on  which  this  rule  rests  governs  all 
contracts  and  dealings.  *'  Good  faith  forbids  either 
party,  by  concealing  what  he  privately  knows,  to 
draw  the  other  into  a  bargain  from  his  ignorance  of 
that  fact,  and  his  believing  the  contrary." 

So  also  the  premium   is  recoverable  when  the  Parties  not  in 
contract  is  illegal  and  the  insurer  is  more  in  the^" 
wrong  than  the  assured,  the  parties  not  being  in  pari 
delicto  (g). 

The  insurers  may  and  usually  do  stipulate  as  one  Premiuma 
of  the  terms  on  which   they  will  insure,  that    in  where  so 
certain  events  (e,g.y  in  case  of  any  untrue  statement  ■fi^'*®^ 
by  the  assured)  the  premiums  paid  shall  be  forfeited. 
When  the  parties  have  thus    contracted    and    the 
prescribed  events  happen,  the  premiums  which  the 
assured  has  paid  cannot  be  recovered  back  by  him 
even  though  the  untrue  statement  shall  have  been 
made  quite  innocently  (A). 

Such  stipulation  is  made  by  way  of  condition  in 
the  policy.  The  events  usually  stipulated  for  are 
"  avoidance  of  the  policy  by  any  untrue  or  incorrect 
statement  in  the  declaration,  or  breach  of  warranty, 
or  condition." 

Where  the  risk  has  been  insuflGiciently  disclosed,  Awured  can't 
or  misrepresented,  or  materially  altered   or  varied  ^^^^pr^"^^' 
during  the  contract,  the  insured  has  no  right,  either  *^gjJJ}2^ 
legal  or  equitable,  in  the  absence  of   any  special 
stipulation  in  the  policy,  to  compel  the  insurer  either 
to  take   an  enhanced  premium   or  to  return    any 

iff)  Mutual  Bestrve  Life  Ins.  Co,  v.  FoHer  (1904),  20  T.  L.  R.  715, 
H.  L  Cross  V.  Mutual  Beserve  Life  Asa,  Co.,  21  T.  L.  R.  15. 
Merino  v.  Muttial  Beserve  Life  Ins.  Co.,  21  T.  L.  R.  167. 

iif)  Lowry  v.  Bourdieu,  2  Doug.  472,  per  Lord  Mansfield.  Dcwher 
▼.  Canada  Life,  24  U.  C.  (Q.  B.)  591. 

(i)  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  17  Jur.  995.  Thomson 
V.  Wtems,  9  App.  Cas.  671,  682.  DuckeU  ▼.  Williams,  3  L.  J.  N.  S, 
Ex.  141,  2  Cr.  &  M.  348. 
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portion  of  the  premium  paid.  Nor  can  he  in  case  of 
a  loss  recover  the  policy-moneys  on  the  tender  of 
premium  usually  charged  by  the  insurer  on  the 
actual  risk  run.  Such  conduct  or  events  entitle  the 
insurer  to  enforce  a  forfeiture  or  to  waive  it  at  his 
own  option  (i). 

Amount  of  When  questions  arise  as  to  the  materiality  of  facts 

premium  ttii  p  •  i-v  u 

oTideneeof]      not  Qisclosed,  the  amouut  ot  premmm  wnicn  would 

materiauty.     j^^^^  hoQVi  charged  on  a  risk,  including  these  facts,  is 

evidence  to  show  that  knowledge  of  the  facts  would 

have  been  material  or  immaterial  to  the  insurer  (fc). 

Excess  of  It  seems  that  if  a  premium  be  paid  to  the  agent 

agen^  Beturn  of  an  iusuror  in  respect  of  a   contract  known,  or 
of  premium,     ^hieh  ought  to  be  known,  to  be  outside  the  scope 
of  his  agency,  it  is  not    recoverable  from  the  in- 
surer (Z). 

It  may  be  observed  that  if  the  insurer  receives  the 
premium  from  his  agent  with  knowledge  of  the  nature 
of  the  insurance  effected,  he  ratifies  such  contract, 
except  in  certain  cases,  in  which  the  insurers  are  cor- 
porations with  limited  powers,  and  such  ratification 
is  ultra  vires.  But  even  there  profit  by  an  ultra  vires 
act  is  unconscientious,  and  the  assured  can  maintain 
an  action  for  the  premiums,  and  if  the  insurance 
company  is  in  liquidation  may  prove  for  the  same  (?w). 

If  a  policy  be  issued  in  fraud  of  the  insurance 
company,  the  company  would  be  bound  to  account 
to  the  assured  for  any  benefit  derived  from  the 
premiums  {n), 

{%)  aeara  v.  Agrietdtural,  32  U.  C.  (C.  P.)  585. 

{k)  Re  Universal  Non-Tariff  Co.,  Forbes'  daim,  19  Eq.  485, 44  L.  J. 
Ch.  761,  23  W.  R.  464.  lonides  v.  Pender,  L.  R.  9  Q.  B.  531,  43  L.  J. 
N.  S.  Q.  B.  227,  30  L.  T.  N.  S.  547,  22  W.  R.  884.  Lynch  r.  Duns- 
ford,  14  East  494.     Lynch  v.  Hamilton,  3  Taunt.  37, 

{I)  De  Winton's  Case,  34  L.  T.  942. 

(m)  Burgess  and  Stock's  C<ise,  2  J.  &  H.  441,  31  L.  J.  Ch.  749,  10 
W.  R.  816. 

(n)  Athenceum  Life  Insurance  Co.  v.  Pcoley,  3  De  Q.  ft  J.  294, 
28  L.  J.  Ch.  1 19,  I  GifF.  I02,  5  Jut.  N.  S.  129.  Wood's  daim,  30  L.  J. 
Ch.  373,  3  L.  T.  N.  S.  878,  9  W.  R.  366.  Brown's  daim,  10  W.  R. 
662. 
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Agreements  may  be  made  for  return  of  a  part  of  Retam  of 
the  premium  in  certain  events  or  on  the  doing  by  the  l^^J^f 
assured  of  certain  things.  Such  agreements  when 
made  are  to  be  construed  by  the  Court.  By  them, 
if  the  insurer  is  given  a  discretion  to  return  the  part, 
the  Court  will  not  interfere  with  the  exercise  of  such 
discretion  by  the  insurer  or  his  agents  if  reasonably 
exercised  (o). 

In  the  absence  of  such  a  discretionary  power  re- 
served by  the  contract,  the  insurer  will  be  bound  to 
return  the  premium  on  the  occurrence  of  the  events 
or  doing  of  the  things  specified. 

Where  the  policy  does  not  accord  with  the  pro-  Policy  at 
pesals  there  is  no  contract,  and    consequently   the  propMAh.^ 
premium  if  paid   must  be  repaid  (p),  unless  the  p^^^JJ™^^ 
variance  is  the  result  of  mutual  mistake,  in  which 
case  the  policy  may  be  rectified. 

Where  it  is  stipulated  that  premiums  shall  be  Premiums 

■ji  •       ■i  «  .  •11       miiBb  be  paid 

paid  by  a  certain  date,  they  must  be  so  paid  or  the  punctually, 
policy  is  voidable  at  the  election  of  the  usurers  (q), 
who  may,  however,  waive    the  forfeiture,  but    are 
under  no  equitable  obligation  to  do  so,  upon  tender 
of  the  premiums  due  (r). . 

If  an  agent  is  designated  as  receiver  and  is 
changed,  delay  due  to  such  change  not  notified  to 
the  assured  will  not  create  a  forfeiture  (s). 

So  also  if  a  foreign  company  gives  up  its  office  in 

(0)  Matiby  v.  CfreshamLife  Co.,  9  Beav.  439,  31  L.  J.  Ch.  94, 4  L.  T. 
^•8-  347»  9  W.  R.  547,  7  Jur.  N.  S.  383.  As  to  Marino  Insurance,  seo 
6Edw.VII.c.4i,8.83. 

(p)  FoicUt  y,  Scottish  Equitable  Co.,  4  Jur.  N.  S.  1169,  28  I^  J.  Ch. 
225,7W.R.  5,  32L.T.  119. 

(?)  See  Klein  v.  New  York  Life,  104  U.  8.  (14  Otto)  88  (Sup.  Ct. 
^-  S.)  and  Thompson  v.  Insurance  Co.,  104  U.  S.  (14  Otto)  252. 
Phtnix  Y.  Sheridan,  8  IL  L.  C.  754.  31  L.  J.  Q.  B.  qi,  ;  Jur.  N.  S. 
174.  3  L  T.  N.  S.  564. 

('')  Cotton  States  v.  Lester,  35  Am.  Rep.  122,  and  cases  in  notes 
thereto.    Thompson  v.  Insurance  Co.,  14  Otto  (104  U.  S.)  258. 

(*)  Insurance  Co.  v.  Eggleslon,  96  U.  S.  (6  Otto)  572.  Seamen's 
^«.  r.  N.  W.  Ins.  Co.,  1  McCrary  (U.  S.  Circ.  Ct.)  508. 
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Who  to  pay 
premiums. 


Whether 

demand 

requisite. 


the  domicile  of  the  assured,  and  has  no  legally  con- 
stituted agent  there  (t). 

Payment  of  the  premiums  must  be  made  by  the 
assured  or  by  his  authorised  agent.  Payment  by  a 
volunteer  is  not  performance  of  the  condition  in  a 
policy  (u). 

The  insurer  need  not  demand  the  premiums,  and 
if  the  insured  does  not  receive  the  usual  notice  that 
a  premium  is  due,  and  consequently  omits  to  pay 
within  the  days  of  grace,  he  has  no  equity  to  re- 
cover on  a  policy  which  has  lapsed  or  been  forfeited 
by  the  default,  though  such  omission  as  aforesaid  has 
been  purely  accidental  and  in  no  sense  intentional  {x). 

But  where  an  insurance  premium  note  was  re- 
ceived by  the  authorised  agent  of  the  company,  who 
executed  for  it  a  receipt  on  the  back  of  which  was 
a  notice  that  fifteen  days  before  any  instalment  was 
due  the  assured  would  be  notified  by  the  company, 
it  was  held  in  America  that  the  omission  to  give 
such  notification  waived  a  condition  for  forfeiture  in 
the  policy  (y). 

A  company  cannot  set  up  the  failure  of  the 
deceased  to  pay  premiums  as  a  defence  to  an  action 
upon  the  policy,  where  from  the  course  of  dealing 
between  the  parties  the  assured  had  a  right  to 
believe  that  notice  would  be  given  to  him  of  the 
amount  due  when  the  company  required  it  to  be 
paid,  and  that  a  receipt  therefor  would  be  sent  to 
the  bank  {z). 

Days  o£  grace.       When  an  insurauco  extends  over  a  period  of  time 
during  which  more  than  one  premium  will  become 

(/)  Dorionv.  Positive,  23  Lr.  Can.  Jur.  261. 

(u)  Whiting  v.  Massachusetts  Co.,  129  Mass.  240.  See  also  FalcJx 
V.  Scottish  Imperial  Co.,  34  Ch.  D.  234,  3  Times  L.  R.  141. 

(x)  Windus  v.  Tredegar,  15  L.  T.  N.  S.  108  (H.  L.).  Thompson  v. 
Irisurance  Co.,  104  U.  S.  (14  Otto)  252. 

(y)  Alexander  v.  Continental,  6cc.  of  N.  Y.,  58  Am.  Rep.  869. 

(2)  Attomey-Oeneral  v.  Continental  Life,  33  Hun.  (N.  Y.)  138. 
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Fjable,  a  certain  number  of  days — called  days  of 
grace— are  allowed  beyond  the  due  day  for  the  pay- 
ment of  the  premiums.  The  legal  effect  of  the 
days  of  grace  has  been  much  considered  in  various 
cases. 

In  giving  judgment  for  the  defendants  in  Tarleton  Effect  of  days 
r.  Stamforth  (a),  Lord  Kenyon  said :  "  No  policy  is  to  ^y^^^'to* 
have  existence  until  the  premium  is  paid  by  one  ""'®'^  p**"*^^- 
party  and  accepted  by  the  other.     In  this  case  the 
loss  unfortimately  happened  in  that  interval  of  time 
when  it  was  in  suspense  whether  or  not  the  policy 
would  be  renewed ;  for  at  that  moment  the  plaintiff 
had  not  offered  to  pay,  and  of  course  the  trustees 
had  not  accepted,  the  premium  for  the  next  half- 
year.     I  am  therefore  clearly  of  opinion  that  the 
defendants  are  not  liable  "  (6). 

This  decision  was  pronounced  on  the  4th  July 
1794,  and  in  consequence  of  it  the  Sun  Fire  Office 
on  the  loth  of  the  same  month  published  in  the 
public  newspapers  an  advertisement  stating  that 
"  all  persons  insured  in  this  office  by  policies  taken 
out  for  one  year  or  for  a  longer  term  are  and  always 
have  been  considered  by  the  managers  as  insured  for 
fifteen  days  beyond  the  time  of  the  expiration  of 
their  policies."  After  this  advertisement  one  Salvin 
effected  a  policy  and  paid  the  premium,  but  before 
the  expiration  of  the  year  the  office  gave  him  notice 
that  unless  he  agreed  to  pay  an  increased  premium 
they  would  not  continue  the  insurance.  To  this  the 
assured  refused  to  accede,  and  his  premises  were 
destroyed  by  accidental  fire  after  the  expiration 
of  the  current  year,  but  within  the  fifteen  days. 
The  policy  had  been  effected  subject  to  the  follow- 
ing article : — "  On  bespeaking  policies  all  persons  are 
to  make  a  deposit  for  the  policy  stamp  duty,  and 
shall  pay  the  premium  to  the  next  quarter-day  and 

(a)  TatieUm  v.  Staniforthy  $  T.  R.  695.     Want  v.  Blunt,  12  East  183. 

[b)  TadeUm  v.  Sianiforih,  5  T.  R.  695. 
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Inmirer  may 
terminate  in- 
Barance  at  end 
of  year  not. 
withfltandinj? 
days  of  grace. 


from  thence  for  one  more  year  at  least ;  and  shall, 
as  long  as  the  managers  agree  to  accept  the  same, 
make  all  future  payments  annually  at  the  said  office 
within  fifteen  days  after  the  day  limited  by  their 
respective  poUcies,  upon  forfeiture  of  the  benefit 
thereof;  and  no  insurance  is  to  take  place  until  the 
premium  is  actually  paid  by  the  insured,  his,  her,  or 
their  agent  or  agents."  When  the  loss  happened,  the 
plaintiif  had  not  paid  or  tendered  the  premium  for 
another  year,  and  the  office  resisted  his  claim. 
Lord  EUenborough,  in  giving  judgment  against  the 
plaintiff,  said :  "  The  effect  of  the  article  and  adver- 
tisement is  to  give  the  parties  an  option  for  fifteen 
days  to  continue  the  contract  or  not,  with  this 
advantage  on  the  part  of  the  assured,  that  if  a  loss 
should  happen  during  the  fifteen  days,  though  he 
have  not  paid  his  premium,  the  office  shall  not  after 
such  loss  determine  the  contract,  but  it  shall  be 
considered  as  if  it  had  been  renewed;  but  this 
does  not  deprive  them  of  the  power  of  determining 
a  contract  at  the  end  of  the  term,  by  making 
their  option  within  a  reasonable  time  before  the 
end  of  the  period  for  which  the  insurance  was 
made.  Where  the  premium  is  received  the  effect  of 
it  is  to  give  the  assured  an  assurance  for  another 
year,  to  be  computed  from  the  expiration  of  the  first 
policy,  and  not  from  the  expiration  of  the  following 
fifteen  days.  The  office  cannot  determine  the  policy 
after  the  year  during  fifteen  days  of  the  following 
year  in  case  a  loss  should  happen  during  that  period. 
But  the  office  has  the  power  at  any  time  during  the 
year  of  saying  to  the  assured :  '  We  will  not  contract 
with  you  again,  we  will  not  receive  from  you  the  pre- 
mium for  another  year ' ;  and  by  such  declaration 
the  object  would  cease  for  which  the  fifteen  days 
were  allowed,  and  as  no  premium  would  be  in  such 
case  to  be  received,  no  indemnity  could  be  claimed . 
in  respect  of  it.  The  consideration  for  the  indemnity 
during  the  fifteen  days  is  the  premium  which  must 
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be  paid  during  that  period,  but  when  that  cannot  be 
any  longer  looked  to  or  expected,  the  right  to  the 
indemnity  determines  also  "  (c). 

In  PrUchard  v.  Merchants  Life  Assurarice  Society  (d)  payment  of 
it  was  decided  that  payment  of  premium  after  it  is  ^i^]^^j. 
overdue,  and  after  the  death  of  the  life,  of  which  »°d  insured 
both  the  insurer  and  insured  were  unaware,  will  not  that  iife  has 
rehabilitate  the  insurance  so  as  to  entitle  the  in-  *^^pp®^- 
sured  to  the  policy-money. 

But  in  Stuart  v.  Freema.n  (e)  the  policy  was  for  a  Death  of 
year  and  the  premium  was  payable  quarterly.     One  STte^lw- w*^ 
of  the  conditions  was  that  the  policy  should  be  of  no  ^^^^  o'  p^®- 

«••!•  iTi./«-i  t  1     nilum,  but 

enect  if  at  the  death  ot  the  assured  any  quarterly  within  days  of 
premium  should  be  more  than  thirty  days  in  arrear.  S^of^prl!*^ 
The  assured  died  during  the  year  after  one  of  the  days  ^^^^ 
fixed  for  the  payment  of  a  quarterly  premium,  but  within  days  of 
within  the  days  of  grace.     The  premium  was  paid  ^™^" 
after  his  death  within  the  days  of  grace,  and  it  was 
held  that   the  policy  being  for  a  year,  subject  to 
defeasance  on  non-payment  of  any  quarterly  pre- 
mium, the  policy  was  prevented  from  lapsing  by  the 
payment  which  was  made.     Mathew,  L.J.,  said :  "  I 
find  myself   unable  to  agree  with  the   dicta    that 
allowing  days  of  grace  means  only  that  during  those 
days  there  was  to  be  a  continuing  offer  to  renew  the 
policy,  and  that  unless  that  offer  was  accepted  and 
payment  made  while  the  life  insured  was  in  existence 
the  policy  was  void.  ...  In  my  opinion,  the  correct 
view  as  to  the  days  of  grace  allowed  by  the  terms  of 
this  policy  is  that,  if  payment  is  made  within  the 
time   mentioned,  it  is  to  be   taken  to    have  been 
made  on  the  day  appointed  for  payment,  and  is  to 

(c)  SdLvin  v.  James,  6  East  571. 

{d)  3  C.  B.  N.  S.  622,  27  L.  J.  C.  P.  169,  30  L.  T.  318,  2  Jur.  N.  S. 
307,  6  W.  R.  340. 

(e)  (1903),  I  K  B.  47,  72  L.  J.  K.  B.  i,  87  L.  T.  516,  51  W.  R. 
211,  19  T.  L.  R.  24.  Priiehard  v.  Merchants*  Life  Assurance  Soc., 
supra,  was  distinguished.  See  also  Manufacturers^  Life  v.  Gordon 
(1893),  20  Ont.  App.  309. 


no 
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have  the  same  effect  as  if  it  had  been  made  on  that 
day." 

Payment  of  In  another  case  the  assured  paid  his  premium 

premiams  after     /v^it  /.  i-i  -i. 

days  of  grace    after    the    days  01    grace,  and  received    a    receipt 

Joucyf"  ^^     stating  that  the  policy  had  lapsed,  and  the  payment 

N^iect  to       was  accepted  subject  to  the  condition  that  he  had 

ditions.  been  in  good  health  during  the  past  twelve  months ; 

he  was,  however,   to  his  own  knowledge,  suffering 

from  heart-disease,  of  which  he  died,  and  not  having 

read  the  conditions  he  had  continued  to  pay  the 

premiums.     The  company  were  held  not  Uable,  as 

they  had  done  nothing  to  justify  the  assured  in 

thinking  the  policy  had  not  lapsed  (ee). 

Acceptance  by  The  local  agent  of  an  insurance  company  has  no 
premiam  after  authority  to  bind  the  company  by  the  acceptance  of 
days  of  grace.    |.  j^^  premium  after  the  days  of  grace  have  expired. 

Debiting  agent      Mere  debiting  the  agent  with  the  premium  by 
prem  urn.  ^j^^  company  is  not  equivalent  to  a  payment  to  the 
company  by  the  assured  (/). 

Acceptance  of  the  premium  by  the  agent  after 
the  days  of  grace,  and  debiting  the  same  to  him  in 
the  company's  books,  will  not  amount  to  evidence 
of  a  new  agreement  between  the  company  and  the 
assured  (g), 

A  promise  by  the  treasurer  of  an  insurance  com- 
pany to  see  the  premium  paid  does  not  bind  the 
company,  for  he  cannot  pay  them  out  of  their  own 
funds,  and  if  he  agrees  to  pay  out  of  his  own  pocket 
the  remedy  of  the  assured  would  be  against  him  and 
not  against  the  company  if  he  failed  to  do  so  (h). 


Acceptance  of 
premlom  by 
agent  after 
days  of  grace. 


Promise  by 
agent  to  pay 
premium. 


(ee)  Handler  v.  Muittal  JReserve  Fund  Life  Association,  90  L.  T. 
192,  C.  A. 

(/)  Frazer  v.  Oort  District  Co.,  2  Ontario  Rep.  416.  The  London 
and  Lancashire  Life  Assurance  Co.  v.  Jean  Fleming,  13  Times  L.  R. 
572  (1897),  App.  Cas.  499,  66  L.  J.  P.  C.  116. 

{g)  Acey  v.  Femie,  7  M.  &  W.  151, 10  L.  J.  Ex.  9.  Busieed  v.  West 
of  England^  5  Ir.  Ch.  553. 

{h)  Buffum  V.  Lafayette  Mutual  Fire,  85  Mass.  (3  AH)  360. 
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Where    two    insurance     companies    had     cross  what  amounts 
accounts,  or  insurances  mutually  granted,  and,  bypremJuma!*^ 
their  course  of  dealing,  premiums  due  on  policies  ^^J^^^^^ 
effected  by  one  company  with  the  other  were  not 
paid  in  cash,  but  a  receipt  was  given  for  each  pre- 
mium as  if  so  paid  within  the  time  limited  for  the 
payment,  and  the  premiums  were  entered  as  paid  in    * 
the  accounts,  the  accounts  were  settled  from  time  to 
time,  the  balance  struck,  and  payment  made  of  the 
balance.     A  receipt  was  thus  given  for  a  premium 
on  a  policy  effected   by  plaintiffs  with  defendants 
within  the  time  for  payment,  and  the  amount  was 
entered  in  account  as  paid  by  the  plaintiffs.     After 
the   time    for    payment    had    elapsed,  but    before 
the  next   settlement   of   the    current  account,  the 
life  died.     It  was  held  that  there  had  been  a  pay- 
ment of  the  premium  sufficient  to  keep  the  policy 
alive  (i). 

And  where  the  agents  of  an  insurance  company 
remitted  to  the  company  ;^ioo"for  premiums," 
such  sum  being  in  excess  of  the  amount  due,  and 
the  company  had  been  urging  the  agents  to  renew 
certain  lapsed  policies,  the  contracts  regarding  which 
had  been  arranged,  it  was  held  that  although  the 
company  did  not,  in  their  books,  specifically  ap- 
propriate any  part  of  the  ;^ioo  to  the  renewal 
of  the  lapsed  policies,  they  must  be  taken  to  have 
received  the  excess  part  of  such  sum  in  respect  to 
them  [k). 

Where,  before   the   expiration    of   the    previous  Renewal 
renewal,  the  agent  of  the  company,  under  the  direc-  J!^}S^  ^y 
tion  of  the  insured,  filled  out  and  countersigned  a  *"<^°*- 
receipt  which   had   been   previously  signed  by  the 

(»)  Prince  of  Walea  Asswranee  Co,  v.  Harding,  i  E.  B.  &  E.  183, 
27  L.  J.  Q.  B.  N.  S.  297, 4  Jur.  N.  8.  851.  Busteed  v.  West  of  England 
Co.,  5  1p.  Ch.  553. 

{i)  Kirhpatriek  ▼.  SoiOh  Australian  Insurance  Co,,  ii  App.  Cas. 
177-  Afl  to  construction  of  renewal  receipts,  see  Firemen's  Ins.,  <kc, 
V.  Fh^,  I  Am.  St.  Rep.  398. 


112 


THE   ULWS   OF   INSUBANCE. 


company,  purporting  to  renew  the  policy  for  another 
year,  and  also,  at  the  request  of  the  insured,  retained 
the  receipt  in  his  office,  where  it  remained  at  the 
time  of  the  death  of  the  insured,  it  was  held  in 
America  that  there  was  a  delivery  of  the  renewal 
receipt  which  continued  the  policy  in  force  {I). 

Last  premium  Mr.  Solari  effected  a  policy  of  insurance  on  his 
death  norpaid.  lif©  with  the  Argus  Insurance  Company,  and  died 
Sud'by™*^'^*^  without  having  paid  the  last  premium.  The  actuary 
mistake.  of  the  Company  informed  two  of  the  directors  that 

the  policy  had  lapsed  by  reason  of  the  non-payment 
of  the  premium,  and  one  of  such  directors  wrote  on 
the  policy  in  pencil  the  word  *'  lapsed."  Subse- 
quently, however,  the  insurance-money  was  paid  to 
the  executor  of  Mr.  Solari,  the  directors  who  drew 
the  cheque  having  forgotten  the  lapse  of  the  policy. 
Lord  Abinger,  in  giving  judgment,  said :  "  If  the 
party  makes  the  payment  with  full  knowledge  of 
the  facts,  although  under  ignorance  of  the  law,  there 
being  no  fraud  on  the  other  side,  he  cannot  recover 
it  back  again.  There  may  be  also  cases  in  which, 
although  he  might  by  investigation  learn  the  state 
of  facts  more  accurately,  he  declines  to  do  so,  and 
chooses  to  pay  the  money  notwithstanding.  In  that 
case,  there  can  be  no  doubt,  he  is  equally  bound. 
Then  there  is  a  third  case,  where  the  party  had  once 
a  full  knowledge  of  the  facts,  but  has  since  forgotten 
them.  I  think  the  knowledge  of  the  facts  which 
disentitles  the  party  from  recovering  must  mean  a 
knowledge  existing  in  the  mind  at  the  time  of 
payment "  (m). 

In  a  case  where  a  life  insurance  company  was 
accustomed  to  send  to  its  agents  renewal  receipts 
signed  in  blank,  with  authority  to  countersign  and 
deliver  them  as  required,  and  by  the  policy  actual 
payment  of  the  premium  was  made  a  condition  pre- 

(l)  Tennant  v.  Travellers*  Insurance  Co.,  31  Fted.  Rep.  U.S.  322. 
(m)  Kelly  t.  Solari,  9  M.  &  W.  54. 


Renewal  of 

policy. 

Keceiptg 

sigrned  in 

bUnk. 

Credit  for 

premium. 
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cedent,  and  no  waiver  was  to  be  claimed  for  any- 
thing done  by  an  agent  unless  specially  authorised 
in  writmg,  the  delivery  of  the  renewal  receipts  to 
the  insured  was  held  to  continue  the  policy  in  force 
from  year  to  year,  it  being  the  agent's  custom  to 
give  credit  for  the  premiums  with  the  knowledge  of 
the  company,  who  received  them  at  the  expiration 
of  the  credit  (n). 

When   the    risk    is    undertaken    in    any    event,  insurance 
whether  the  thing  to  be  insured  is  lost  or  not  lost,  j'J^^f,  *'''''*' 
burnt  or  not  burnt,  livins:  or  dead,  the  risk  is  based  ^o  return  of 

,  .  .       °,  .     T  «  ,  premium. 

on  the  uncertainty  m  the  mmds  of  assurer  and 
assured,  and  no  return  of  premium  can  be  had,  ex- 
cept for  fraud  of  the  insurer  since  the  policy  attaches 
(when  made)  irrespectively  of  the  condition  of  the 
subject-matter,  such  a  policy  being  grounded  on  igno- 
rance of  both  parties  as  to  the  state  of  the  thing 
insured,  instead  of  on  knowledge  of  its  safety  and 
soundness  (o). 

Premiums  are  especially  excepted  from  the  opera-  preminmg  not 
tion  of  the  Apportionment  Act,  1870  (p),  which '^pp^^***"**^^^- 
enacts  that  ''nothing  in  this  Act  contained  shall 
render  apportionable  any  annual  sums,  payable 
in  policies  of  insurance  of  any  description."  But 
insurers  on  property  frequently  reserve  the  right  to 
cancel  the  policy  at  any  moment  on  paying  back 
the  unearned  proportion  of  the  premiums. 

Refusal  to  receive  premiums  after  the  risk  has  Eeiugai  to 
been  accepted  is  ground  for  action  for  damages  (q),  !^!^„n,B 
and  it  would  seem  that  an  action  will  lie  for  specific  Remedy, 
performance   of   a    contract  to    insure  or  grant   a 


(»)  TennaTU  v.  Travellers'  Itisurance  Co.,  $1  Fed.  Rep.  U.  S.  322. 

(o)  Oiffard  v.  Queen  Insurance  Co.,  i  Han.  (New  Brunfl.)  432,  439, 
per  Ritchie,  C.J.    Elaelebum,  Lowe,  <fc  Co.  v.  Vigors,  12  App.  Cas.  531. 

(P)  33  *  34  Vict.  c.  35,  8.  6. 

(9)  M'Kie  V.  Phoenix,  26  Mlssoari  383.  Day  v.  Connecticut  Co., 
45  Conn.  480. 
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policy  (r)  or  for  a  declaration  that  there  is  a  valid 
and  subsisting  insurance  (s). 

Where  policy        Where  a  contract  of  insurance  is  ultra  vires,  the 
premiams  must  would-bc  iusuror  cau  ouly  exonerate  himself  from 
be  returned,     liability  Under  such  a  contract  by  repaying  the  pre- 
miums which  he  has  gained  by  the  contract  (t). 

Such  a  case  arises  where  the  policy  is  made  with 
a  corporation  whose  powers  are  limited  by  statute, 
charter,  articles  of  association,  or  otherwise,  and  such 
powers  are  exceeded. 

(f)  Linfofd  Y.  Provincial  Horse  and  Cattle,  dsc.  Co.,  34  Bear.  291, 
10  Jur.  N.  S.  1066,  II  L.  T.  N.  S.  330,  5  N.  R.  29.  Levy  v.  SeoUish 
Employera*  Ins.  Co.  (1901),  17  T.  L  R.  229.  Bawden  v.  London, 
Edinburgh  and  Glasgow  (1892),  2  Q.  B.  534,  is  distinguished.  Petdeg 
V.  Beacon,  d:c.  Co.,  7  Grant  (U.  C.)  130.  Day  v.  Connecticta  Co., 
45  Conn.  480. 

{s)  See  ante,  p.  39. 

{t)  Re  PhoBuiz  Co.,  Burgess  and  Stock's  Case,  2  J.  &  H.  441,  31 
L.  J.  CJh.  749,  10  W.  R.  816. 
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CHAPTER  IV. 

THE   RISK. 

The  most  important  part  of  insurance  is  determina-  Fixing  the 

tion  of  the  risk.     The  insurer  can  only  adjust  his  p''®™*'^™- 

premium  profitably  if  he  knows  accurately  the  nature 

of  the  risk  which  he  is  asked  to  take  upon  himself ; 

and  the  assured,  if  he  withhold  from  the  insurer  any 

necessary  data  for  estimating  the  nature  of  the  risk, 

which  he  ought   to  have  supplied  to  the  insurer, 

^U,  when  a  loss  occurs,  find  that  he  has  been  insured 

only  in  name,  and  that  by  his  own  inadvertency  he 

loses  not  only  his  property  but  probably  also  his 

premiums  (a).     For  the  rule  that  the  utmost  good  uhernmajku* 

&ith  must  be  observed,  which  is  peculiar  to  this  con-  ^^J^^and 

tract,  requires  that  the  insurer  should  be  as  well  inured. 

informed  as  the  assured  of  all  the  circumstances 

constituting  or  increasing  the  risk  which  is  oifered 

to  the  insurer  (J),  and  if  he  is  not  so  informed  in 

&ct,  from  whatever  cause,  e,g.y  an  alteration  in  the 

risk  between  the  date  of  the  promise  to  insure  and 

the  tender  of  the  premium  (c),  he  is  not  liable  to 

give  any  indemnity. 

Most  policies  of  insurance  other  than  marine,  and  Time  policies, 
many  marine  policies,  are  time  policies,  taken  out 
for  a  fixed  and  certain  period  of  time.     Under  such 
poUcies  the  assurance  expires  the  latest  moment  of 
the  last  day  therein  named   (rf),  unless  a  special 

(a)  8Q)iHU  Y.  nm,  2  Dow  (H.  L.)  263. 
J>)  Vide  per  Shee,  J.,  in  BaUa  v.  HeunU,  L.  R.  2  Q.  B,  595,  610, 
3p  li.  J.  Q.  B.  282,  15  W.  R.  1 172.     See  art.  2485,  Civil  Code  of  Lr. 
^'*n.,  which  acoords  with  English  law. 

W  Conning  ▼.  Hoare,  1  Times  L.  R.  526. 
A^  Itoacay.  Boyal,  L.  R.  5  Ex.  296,  39  L.  J.  Ex.  189,  22  L.  T.  N.  S. 
Wi|  18  W.  R.  982. 
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time  is  named  in  the  policy.  And  even  if  the  days 
of  grace  are  passed,  many  insurers  will,  if  no  loss  has 
happened  and  no  increase  of  risk  has  occurred,  allow 
the  policy  to  be  rehabilitated  on  payment  of  the 
arrears  with  or  without  a  fine  for  delay. 

Sometimes  attempts  are  made  to  construe  time 
policies  as  voyage  policies  (e),  but  the  Courts  have 
not  encouraged  them. 

By  the  Marine  Insurance  Act,  1906  (6  Edw,  VII. 
c.  41),  s.  25,  where  the  contract  is  to  insure  the  sub- 
ject-matter "at  and  from,"  or  from  one  place  to 
another  or  others,  the  policy  is  called  a  "voyage 
policy,"  and  where  the  contract  is  to  insure  the  sub- 
ject-matter for  a  definite  period  of  time  the  policy 
is  called  a  "  time  policy." 

Voyage  VovaffO  poKcios  affaiust  land  risks  are  sometimes 

policies  on  ^   i  ^^    f    ,.  ^^  ^-  r    - 

land.  taken  out,  but  are  not  so  common  as  time  policies. 

They  cover  the  things  insured  between  certain 
geographical  limits.  Practically  they  impose  upon 
the  insurer  the  liability  of  the  common  carrier 
between  the  two  ends  of  the  journey.  The  risk 
begins  in  such  policies  when  the  goods  start  or  get 
into  the  carrier's  hands  (/),  and  continues  from 
thence  imtil  arrival  in  the  hands  of  the  consignee  or 
other  specified  determination  of  the  transit,  but  it 
will  not  continue  during  a  deviation  {g).  In  some 
cases  the  carrier  makes  himself  the  insurer.  Thus 
railway  companies  will  grant  insurances  on  goods 
carried  by  them  for  the  safe  carriage  of  which  they 
are  not  liable  under  the  Carriers  Acts.  In  an 
American  case,  where  goods  in  transit  were  destroyed 
by  fire,  the  Bill  of  Lading  exempted  the  carrier  from 

(e)  Crowley  v.  Cohen,  3  B.  &  Ad.  47^^*  i  L-  J.  N.  S.  K.  B.  158. 
Joyce  V.  Kennard,  L.  R,  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T.  X.  S. 
932,  20  W.  R.  233.  (/)  Boehm  v.  Coombe,  2  M.  &  S.  172. 

(g)  Pearson  v.  Commercial  Union,  1  App.  Cas.  498,  45  L.  J.  C.  P. 
761,  35  L.  T.  N.  S.  445,  24  W.  R.  951.  But  see  Charlestown  BaUroad 
Co.  V.  Fitchburg  MiUwU  Fire,  73  Mass.  64,  where  carriages  in  ruse  on  a 
railway  were  held  to  be  insured  on  a  branch  not  owned  by  the  assured. 
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liability  for  loss  by  fire,  the  Court  held  that  it  de- 
volved on  the  carrier  to  show  that  the  fire  did  not 
occur  through  his  negligence  (A).  No  questions  Carrier's 
as  to  days  of  grace  or  the  like  can  arise  on  voyage  '^^^-"srence. 
poKcies,  since  under  the  contract  the  liability  lasts 
for  the  whole  journey.  The  real  question  is,  what 
constitutes  arrival?  A  common  case  of  voyage 
poHcies  on  land  risks  is  that  of  railway  insurance 
tickets  for  a  particular  journey.  Undoubtedly  these 
would  not  cover  an  intentional  deviation  from  the 
route  for  which  they  were  issued,  but  would  cover 
risk  of  an  accident  caused  by  the  points  going  wrong, 
and  diverting  the  train  from  the  direct  route  to  a 
branch  line. 

The  commencement  of  the  risk  in  the  absence  of  Before  delivery 
special  stipulation  is  not  conditional  on  the  delivery  ^  ^  °^* 
to  the  assured  of  the  policy,  provided  that  the  first 
premium  is  paid,  and  that  the  contract  is  in  all 
other  respects  complete,  and  in  such  a  case  even 
death  before  complete  deUvery  of  the  poUcy  is  no 
bar  to  recovery  unless  so  stipulated  (i).  And  where 
a  fire  occurred  after  a  deposit  was  paid  to  an  agent, 
but  before  the  policy  was  issued,  the  company  was 
held  liable  (k). 

But  it  would  have  been  otherwise  if  the  deposit  Liawuty  not 
bad  not  been  paid,  for  "  an  agreement  to  undertake  ^"'re  rffk 
to  relieve  against    risks   necessarily  assumes   ^1^^^^^^ 
when  it  comes  to  be  fulfilled  by  issuing  the  policy, 
the  events   are  still  risks,  and  does  not  apply  if 
before  fulfilment,  and  there  being  no  delay  for  which 
the  insurer  is  alone  responsible,  the  events   have 
been  converted  into  certainties  "  (/). 

{h)  Byan  v.  M.  K.  <fc  T.  Ry.  Co.,  57  Am.  Rep.  589. 

W  Cooper  V.  Pacific  MiUuai,  8  Am.  Rep.  705.  Ntwman  v.  Belsten, 
76  L.  T.  228,  affd.  in  C.  A.  Feb.  14,  1884.  Canning  v.  Farquhar, 
16  Q.  B.  D.  727,  55  L.  J.  Q.  B.  225,  34  W.  R.  423,  2  Times  L.  R.  386. 

(t)  Mackie  v.  European  Assurance  Co.,  21  L.  T.  N.  S.  102, 17  W.  R. 
9o7« 

W  ^*e  Sickness  and  Accident  Insurance  Association  v.  The  Oeneral 
Ac^dent  Insurance  Corporation,  29  Sco.  L.  Rep.  at  page  840,  per  the 
^«i  President. 
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Risk  entire. 


Policy — 
ooven  seyeral 
lonesnp  to 
amount 
Insored. 


The  risk  taken  is  entire.  If  it  has  once  attached 
no  apportionment  of  premium  can  take  place,  even 
if  the  policy  subsequently  becomes  forfeited  (m). 
Questions  occasionally  arise  as  to  whether  the  risk 
is  taken  from  year  to  year  or  from  quarter  to 
quarter  {n) ;  and  in  a  case  where,  the  annual  pre- 
mium being  payable  by  quarterly  instalments,  with 
a  proviso  that,  if  the  assured  should  die  before  the 
whole  of  the  quarterly  payments  become  payable, 
the  company  should  retain  from  the  sum  assured 
sufficient  to  pay  the  whole  of  the  premiums  for  that 
year,  the  party  died  within  the  first  twelve  months 
after  the  third  quarterly  instalment  was  due  but 
before  it  was  paid,  it  was  held  that  the  assured 
could  not  recover,  as  the  instalment  had  not  been 
punctually  paid  (o). 

A  poh'cy  for  a  year  covers  all  losses  within  the 
year  up  to  the  amount  named.  If  half  a  dozen 
small  fires  happen,  the  insurer  must  pay  the  damage 
on  each.  And  it  would  seem  that  if  a  fire  to  the 
full  amount  happened  for  which  the  assured  was 
indemnified  from  other  sources,  his  policy  would 
still  be  alive  for  the  rest  of  his  year  and  in  case  of 
another  &re{p). 

This  view  must,  it  is  submitted,  be  correct,  for  it 
would  seem  absurd  to  contend  that  if  a  pair  of 
curtains  had  been  burnt  and  paid  for,  the  whole 
liability  of  the  insurer  was  thereby  extinguished 
for  the  year  (q).     The  only  mode  of  extinguishing 


(m)  Tyrie  v.  Fletcher,  2  Cowp.  668,  Apportionment  Act,  1870  (33  & 
34  Vict.)  c,  35. 

{n]   Want  v.  Blunt,  12  East  183. 

(o)  Phoenix  Life  Assurance  Co.  v.  Sheridan,  8  H.  L.  C.  745,  31 
L.  J.  Q.  B.  91,  3  L.  T.  N.  S.  564,  7  Jur.  N.  S.  174. 

{p}  Smith  y.  Colonial  Mutual,  6  Victoria  L.  R.  200.  See  Crowley 
V.  Coh^^n,  ^  B.  &  Ad.  478,  i  L.  J.  N.  S.  K.  B.  158. 

(q)  Sco  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  i  L.  J.  K.  B.  158  (1832), 

*^  '  '"^(jt  iii3:ttln8t  a  contention  that  the  policy  was  exhausted  when 

t  Eit>  amount  named  therein  had  been  carried  in  the  plaintiffs 
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'espect  of  a  loss  X«  •  f  "°*  "^"^«d  «  paid  in 

In  fl 

°^  a  year  or  period  for  wS  ^"^.^'^  *'  '^«  «»d  ''""-'^• 

»'  any  time  on  repav^L  ttf  *  P'^""^""^  i«  Paid.  or 
Prenuuzn.  If  them's!"?  o  ,  "°'*"^^  P^<^P*>^'ion  of 
y  repay  the  pre  Ju  '  ^^'•"^"late  before,  but  do 

«««°^  their  eJion  "s  sti  /?!?'  *  ^'''  ''  ^^^^^ 
'nay  operate  from  its  dpH.  ^^'^^''^'  '^  '^«  notice 
«  fnture  day  f^r  Ztt^'  f^  "^^^  °*>'  n*°^e 
aaaured's  agent  for  „?'  '°^'^-  ^°'^"«  '«  '^^ 
usually  be  insuffidenr  tJ^^  '^^  ^'^^^^^^^  ^i" 
stances  the  notice  shotM^"^"'  ""'^^^^  ^^^C"'"- 
^«elf  (^).  «^«"ld  be  given  to  the  assured 

The  duration  of  a  Ufc    •  ,    • 
contract,  and  it  dep^ndfon"!^  "  ^""^'^  '^  "'^^^^  of  D„».u.„or 
.nnder  which  each  ;  "  *-^^  ^^'"^^  of  the  policy  ^■ 

'",««'•«'  can,  or^aLn.T''""  ^  "'^^  ^^^^^^^r  the 
refuse  further  pre^u^^  """''''^  '^«  insurance  and 

w  in  th?„r*^  granted  upon  the  basis  of  theMut»ve«to 

^*^^-s  tno,iellllfci!'""  '"'^^°  the  be«l  of  the  ^r.ir;.?""' 


^lief,  and   ij 
staC 


L  to   ti3i«»«Vc^'"^  ol 
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mistake  in  age  the  company  accepted  two  premiunns, 
but  afterwards  declined  to  receive  any  more  and 
•  claimed  to  avoid  the  policy ;  they  were,  however, 
held  liable  to  pay  the  policy  money  when  the  assured 
in  fact  attained  the  age  of  sixty  years  (tt). 

The  dates  between  which  the  policy  is  expressed 
to  endure  may  be  exclusive  or  inclusive,  according 
to  the  form  of  expression  used,  and  the  context  and 
subject-matter.  In  old  policies  the  words  '*  for  one 
year  from  the  date  "  are  found,  and  that  raised  a 
doubt  whether  the  first  day  was  exclusive  or  inclu- 
sive (21),  At  present  all  well-drawn  policies  name 
the  days  when  insurance  will  begin  and  end,  and 
whether  such  days  are  exclusive  or  inclusive,  and 
even  the  hour  of  the  day  at  which  the  insurer's 
liability  ceases.  If  the  hour  were  not  specified,  the 
insurance  would  continue  to  the  last  minute  of  the 
day,  for  ambiguous  and  doubtful  phrases  would  be 
construed  against  the  company.  "  Verba  fortius 
accipiunter  contra  proferentem." 

Word  "from/*  The  ofioct  of  the  word  "from"  in  such  an 
expression  as  ''for  twelve  calendar  months  from 
24th  Nov.  1887"  is  to  exclude  24th  Nov.  1887, 
and  to  include  24th  Nov.  1888,  in  the  period  of 
insurance  (x). 

••From the  A  limitation  "from  the  time  of  damage  occur- 

ow^^r^^  ring  "  means  from  the  occurrence  causing  damage, 

not  from  the  time  when  the  whole  consequent  damage 

was  suffered  (y),  at  least  when  the  occurrence  was 

apparent. 

{U)  Eemmings  v.  Sceptre  Life  Association  (1905),  i  Ch  365,  74 
L.  J.  Ch.  231,  92  L.  T.  221,  21  T.  L.  R.  207. 

(u)  Pugh  V.  Duke  of  Leeds,  2  Cowp.  714,  Lord  Holt's  view  in 
Howard's  Case,  2  Salk.  625,  i  Lord  Rajrm.  480,  not  followed.  Iscuics 
V.  Boyal  Insurance,  L.  R.  5  Ex.  296,  39  L.  J.  Ex.  189,  22  L.  T.  N.  S. 
681,  18  W.  R.  982. 

(a:)  South  Staffordshire,  &c,  v.  Sickness,  &c.  (1891),  i  Q.  B.  402, 
63  L.  T.  807,  60  L.  J.  Q.  B.  47.  Explained  in  Sheffield  Corporation 
V.  Sheffidd  Electric  Light  Go.  (1898),  i  Ch.  209.  The  Sickness,  Ac. 
Association  v.  The  General  Accident  Corporation,  29  Soo.  L.  R.  836. 

(y)  Madden  v.  Lancaster  County,  65  Fed.  Rep.  U.  S.  188. 
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The  word  "until"  in  a  policy  of  insurance  in- Word  "until." 
eludes  and  extends  the  insurance  over  the  last  day 
of  the  period  for  which  it  is  effected.  Thus  certain 
goods  were  insured  against  fire  by  a  policy  in  which 
the  insurance  was  expressed  to  be  ''from  the  1 4th  Feb. 
1868  until  the  14th  Aug.  1868,  and  for  so  long  after 
as  the  assured  should  pay  the  sum  of  225  dollars  at 
the  time  above  mentioned."  The  goods  were  burnt 
in  the  night  of  14th  August  1868,  the  insurance  not 
having  been  renewed,  and  it  was  held  that  the 
insurance  continued  during  the  14th  August  and  the 
loss  was  therefore  covered  by  it  (z). 

If  a  man  receives  a  mortal  wound  or  contracts  a  Life  poiicieB. 
mortal  disease  within  the  period  for  which  the  in-  ^"1^*' 
surance  is  expressed  to  continue,  death  must  ensue 
within  such  period  to  enable  the  policy-monej'  to  be 
recovered. 


If  it  occur  ever  so  short  a  time  afterwards,  the  Death  muat 

oocnr  dorln 
Insurance. 


liahiUty  of  the  insurer  is  extmct  (a).     Life  policies  ^^d^°« 


in  most  cases  for  whole  life,  the  question 
arismg  is  usually  not  whether  the  death  is  within 
the  time,  but  whether  it  is  within  the  terms  of  the 
poUcy.  But  the  other  case  occasionally  arises.  Men 
We  sometimes  been  too  ill  to  think  about  business 
when  the  time  for  paying  their  premiums  comes  (6), 
and  if  they  die  of  the  illness  without  the  premium 
having  been  first  paid,  their  representatives  are  at 
the  mercy  of  the  insurers.  The  Court  will  construe 
the  policy  according  to  its  express  terms,  and  will 
not  hold  it  suflScient  that  the  conditions  therein 
contamed  had  been  complied  with  as  nearly  as  may 
be.  In  TTant  v.  Blunt  (c)  the  stipulation  was  that  cyprh 
the  assured  should  pay  the  premiums  on  a  certain  iil^ppu^bie. 


(«)  I9MC8  V.  Boyal  Inauranc  Co.,  L.  R.  5  Ex.  296,  39  L.  J.  N.  8. 
M- 189,  22  L.  T.  N.  S.  681,  18  W.  R.  982. 

(a)  Lockyer  v.  OtUeyy  i  T.  R.  254.  In  accident  policies  it  is  other- 
wise by  express  stipolifttion. 

(ft)  Want  V.  Blunt,  12  East  183  (1810). 

(c)  12  EMt  187. 
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day  with  fifteen  days'  grace.  He  died  within  the 
days  of  grace,  and  his  executors  paid  the  premiums 
within  them.  But  the  Court  of  Queen's  Bench  inter- 
preted the  policy  as  meaning  that  the  assured  must  be 
alive  to  pay  the  premium,  and  that  the  policy  had  ex- 
pired in  the  ordinary  course  on  the  day  when  the  new 
premium  fell  due  (d).  The  case  of  Stuart  v.  Free- 
man (ante,  p.  1 09)  appears  to  differ  from  this  ruling. 

Eiemenuof  AH  facts  and  circumstances  diminishing  or  in- 

creasing the  likelihood  that  the  event  insured  against 
will  happen  soon  or  later  are  elements  (e)  constituting 
the  risk  to  be  undertaken  by  the  insurer. 

Periiaab  intra.  In  insurance  against  fire  an  exact  (/)  description 
of  property  to  be  insured  is  most  material  in  deter- 
mining the  risk  (g).  A  wooden  house  in  a  town  is  far 
more  likely  to  be  burnt  down  than  a  brick  or  stone 
building.  A  house  in  a  street  which  has  a  party- wall 
running  right  up  to  the  roof  is  not  in  the  same 
danger  from  fires  in  adjacent  buildings  as  one  not  so 
divided  off*.  A  detached  house  is  only  subject  to 
risks  of  fire  from  within.  And  some  articles,  such  as 
gunpowder  and  petroleum,  are  only  insurable  at  very 
high  rates  if  insurable  at  all,  while  iron  and  stone 
in  an  ironmaster's  or  stonemason's  yard  will  rarely 
need  insurance  at  all.  Insurers  will  not  usually  in- 
sure against  the  inherent  vices  of  anything,  such 
as  liability  to  spontaneous  explosion  or  combus- 
tion (h) ;  so  if  a  horse  is  to  be  insured  his  vices  are 

(d)  In  America  a  oase  occurred  where  a  man  on  his  way  to  pay  his 
premium  was  paralysed  and  died.  Howell  v.  Knickerbocker  4  Am. 
^P«  675*  44  N.  Y.  276.  The  Court,  not  unanimously,  upheld  the 
pohcy. 

(c)  See  Boyd  v.  Dubois,  3  Camp.  133.  Taylor  v.  Dunbar,  L.  R. 
4  C.  P.  206,  38  L.  J.  C.  P.  178,  17  W.  R.  382. 

(/)  Friedlander  v.  London  Asmrance,  1  M.  &  Rob.  171.  Dabaon  v. 
SoUidfy,  M.  &i  M.  90. 

(g)  Newcastle  Fire  Co.  v.  M'Morran.  3  Dow.  (H.  L.)  255.  Quin  v. 
National  Insurance  Co.,  Jones  &;  Carev,  316  (Ir.).  Stokes  v.  Cot, 
I  H.  &  N.  320,  26  L.  J.  Ex.  1 13,  28  L.  T.'  161.  3  Jur.  N.  S.  45,  s  W.  R. 
89.  StlUm  V.  Thornton,  3  E.  &  B.  868,  2  W.  R.  524,  23  L.  J.  Q.  B.  362, 
23  L.  T.  187,  18  Jnr.  748. 

(A)  Dudgeon  v.  Pembroke,  2  App.  Cas.  206,  46  L.  J.  Q.  B.  4oq,  36 
L.  T.  N.  S.  382,  25  W.  R.  499. 
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elements  in  the   risk,  as  would  be  the  state  of  a 
haystack. 

When  a  house  is  insured,  not  only  its  character  EiemeBts  of 
and  construction  are  elements  in  the  risk,  but  also  its  '^®  ^*^' 
locality ;  for  an  insurance  gainst  fire  necessarily  has 
regard  to  the  locality  of  the  subject-matter  of  the 
policy,  the  risk  being  probably  different  according  to 
the  place  where  the  subject  of  insurance  happens  to 
be  (i).  This  has  been  held  of  a  fire  policy  for  three 
months  on  a  ship  in  wet  dock  with  liberty  to  go  into 
dry  dock,  and  the  assured  failed  to  recover  because 
the  vessel  got  outside  the  permitted  limits,  and  was 
there  burnt  (k). 

Any  special  fact  as  to  neighbouring  buildings 
which  would  increase  the  risk  must  also  be  disclosed ; 
e.g.,  that  a  fire  has  just  happened  next  door  (I). 

If  the  thing  insured  is  personal  property,  the  re- 
moval of  it  usually  ends  the  insurance  (m). 

There  are  many  cases  of  land  insurance  on  movable  Locality  had 
things,  such  as  railway  stock,  carriages,  agricultural  "^ 
implements,  and  goods  in  transit.  In  such  cases  the 
position  of  the  thing  is  not  so  essential  to  the  risk  as 
in  insurance  on  houses  and  furniture.  But  even  they 
are  insured  within  certain  limits,  and  if  burnt  or  lost 
outside  these  limits,  there  would  be  small  chance  of 
recovery  (n). 

And  in  the  case  of  a  life  policy  expressed  to  insure  Life  policy 
against  risk  in  a  certain  latitude,  if  the  assured  go  to  *^  * 

(0  Pearson  v.  Commercial  Union,  i  App.  Cas.  at  505,  45  L.  J.  C.  P. 
861,  35  L.  T.  N.  S.  445,  24  W.  R.  951.  RoUand  v.  North  British  and 
^ercantOe,  14  Lr.  Can.  Jur.  69.     M'Clure  v.  Lancashire  ^  6  Ir,  Jur. 

N.  8.  63,  72 

(t)  Oorman  v.  Hand-in-Hand,  Ir.  L.  R.  11  C.  L.  224  ;  and  as  to  the 
American  yiews  on  the  subject  see  English  v.  Franklin  Co.,  54  Am. 
^«P-  377»  and  Nozas  v.  North- Western  Co.,  54  Am.  Rep.  631. 

{t)  Bufc  ▼.  Turner,  6  Taunt.  338. 

(w)  Oomum  v.  Hand-in-Hand,  Ir.  L.  R.  1 1  C.  L.  224  ;  and  as  to  the 
American  views  on  the  subject  see  English  v.  Franklin  Co.,  54  Am. 
^P-  377 1  and  Nozas  v.  North- Western  Co.,  54  Am.  Rep.  631. 

(n)  Pearson  v.  Commercial  Union,  ubi  supra.  Orant  v.  Etna,  8  Jur. 
N.  8.  70s,  15  Moore  P.  C.  516,  10  W.  R.  772,  6  L.  T.  N.  S.  735. 
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a  more  insalubrious  latitude  and  there  die,  his  repre- 
sentatives cannot  recover  on  the  policy  (o). 

Tobacco  was  insured  as  in  Nos.  189,  191,  of  a 
street.  It  never  was  in  either,  but  in  1 87.  The  Court 
declined  to  rectify  the  policy  on  the  ground  of  mutual 
mistake,  and  would  not  alter  it  on  the  ground  that  the 
agents  would  have,with  equal  readiness,  taken  the  risk 
in  187.  The  ground  of  decision  was  that  locality  is 
important,  and  that  if  it  is  specified  the  risk  cannot 
be  extended  even  to  an  adjoining  building  (p). 

Only  those  goods  are  within  the  risk  which  are  in 
the  place  specified.  The  policy  does  not  cover  them 
if  removed,  except  by  assent  of  the  insurers  attested 
by  indorsement  on  the  policy  (q). 

In  Holland  v.  North  British  and  Mercantile  (r) 
(a  Canadian  case),  Mackay,  J.,  said,  "  The  place  in 
which  things  are  is  always  a  motif  determinant  of  the 
contract.  It  is  of  the  essence  thereof  that  the  things 
and  their  position  should  be  known  by  both  parties. 
When  goods  are  insured  in  a  building,  all  infor- 
mation should  be  communicated  to  the  insurer  to 
enable  him  to  appreciate  the  risk;  e,g.,  of  what 
material  the  building  is,  its  situation,  distance  from 
other  buildings,  whether  connected  with  others,  and 
so  forth.  There  must  be  perfect  understanding  as  to 
the  thing  insured,  otherwise  there  is  no  convention." 

And  in  mercantile  fire  policies,  no  risk  is  taken  of 
goods  loading  or  unloading  unless  specially  bargained 
for. 

(o)  See  Beed  v.  Lancaster  Fire  Co.,  90  N.  Y.  302.  FotUer  v.  Seottish 
Editable,  28  L.  J.  Ch.  225,  4  Sur.  N.  S.  1 169,  7  W.  R.  5.  32  L.  T.  1 19. 

(p)  Severance  v.  ContinerUal  Insurance  Co.,  5  Biasell  (U.  S.  Cir.  Ct) 
156.  See  Pearson  v.  Commercial  Union,  1  App.  CaB.  498.  Hordem 
V.  Commercial  Union,  5  N.  S.  W.  Law  309,  affd.  in  P.  C.  56  L.  T.  240. 
Holland  v.  Norih  British  and  MercantUe,  14  L.  E.  Can.  Jur.  69. 
Sampson  v.  Security  Insurance  Co.,  133  Mass.  46. 

\q)  Theobald  v.  Railway  Passengers'  Co,,  10  El.  45,  18  Jur.  583, 
23  L.  J.  Ex.  249,  23  L.  T.  222,  2  W.  R.  528.  M'Clure  t.  Laneashirt. 
Fire,  6  Ir.  Jur.  N.  S.  63.  Holland  v.  North  British  and  Mercantile^ 
14  Lr.  Can.  Jur.  69.  (r)  14  Lr.  Can.  Jur.  69, 
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A  fire  risk  does  not  include  the  risk  of  household 
furniture  during  removal,  and  it  is  consequently 
necessary  either  to  insure  (if  desired)  during  removal, 
if  it  be  to  a  great  distance,  or  to  make  the  carrier 
take  the  risk  of  fire. 

Whether  a  policy  cover  goods  in  a  place  at  the  Goods  coyered 
time  of  a  fire,  or  only  those  which  were  there  at  the  at  dato  of  fire, 
time  when  the  policy  was  made  and  continue  to  be 
there  at  the  time  of  the  fire,  depends  on  the  wording 
of  the  policy  or  whether  the  goods  are  generally 
described  or  specially  indicated  {s). 

Following  this  rule,  the  Irish  Exchequer  decided 
that  new  hay  put  on  a  rick  which  had  been  specifically 
insured,  in  substitution  for  hay  which  was  thereon  at 
time  of  insurance,  was  not  within  the  policy  (t). 

Where  no  specific  description  is  edven  it  would  i'  goodn  not 

,.«•».  -n  T      •      .1  1  Bpeclfled,  ftro 

seem  that  a  fire.poucy  will  cover  goods  m  the  place  policy  cove™ 
named  to  the  amount,  regardless  of  the  bringing  in  JlJJ^^*™^"'*' 
or  taking  out  of  particular  (u)  articles,  and  taking 
account  only  of  the  quantity  on  the  premises  at 
time  of  the  fire  and  the  interest  of  the  assured 
therein*  But  an  ordinary  fire  policy  is  not  like  a 
merchant's  floating  policy  in  the  mode  in  which  the 
damage  is  calculated  {x).  The  method  indicated  in 
Crowley  v.  Cohen  (y)  only  applies  to  policies  where  the 
risk  is  in  several  vehicles  of  transport.  Nor  will  an 
ordinary  household  fire  policy  include  the  property 
of  visitors  or  servants. 

(«)  Halhead  v.  Toung,  6  E.  &  Bl,  512,  2  Jur.  N.  S.  970, 25  L.  J.  Q.  B. 
290,  27  L.  T.  100,  4  W.  R.  530.  Harrison  v.  Ellis,  7  E.  &  Bl.  465, 
3  Jut.  N.  S.  908,  26  L.  J.  Q.  B.  236,  29  L.  T.  76,  5  W.  R.  494. 

{i)  Gorman  v.  Hand-in- Hand,  L.  R.  11  C.  L.  224  (1877).  British 
American  Insurance  v.  Joseph,  9  Lr.  Can.  Rep.  448. 

(«)  Butler  T.  Standard  Fire,  4  U.  G.  (App.)  391.  British  American 
Insurance  Co.  v.  Joseph,  9  Lr.  Can.  Rep.  448.  Crozier  v.  Phoenix  Co., 
2  Han.  (New  Brans.)  200. 

(x)  Thom^^son  ▼.  Montreal  (1850),  6  U.  0.  (Q.  B.)  319,  per  Rohin- 
ion,  C.J.    Peddie  v.  Quebec  Co.,  Stuart  (Lr.  Can.)  174  (i3?4)- 

(y)  3  B.  *  A<L  478»  i  L.  J.  O.  S.  K,  B.  15^, 
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The  risk  varies  as  the  mode  of  user,  and  insurers 
classify  fire  risks  in  buildings  very  much  according 
to  the  use  to  which  they  are  put. 

It  is  sufficient  to  state  the  use.  The  assured  need 
not  communicate  facts  relating  to  the  general  course 
of  the  particular  trade  for  which  the  premises  in- 
sured, or  containing  the  things  insured,  are  used,  as 
all  these  things  are  supposed  to  be  within  the  know- 
ledge of  the  insurer  (z). 

That  a  house  is  empty  also  increases  the  risk. 
But  this  would  be  rather  because  the  house  while 
vacant  would  be  unguarded,  than  because  such  occu- 
pancy comes  under  the  head  of  user. 

In  America  leaving  a  house  vacant  is  not  deemed 
a  sufficient  ground  for  avoiding  a  policy,  except 
where  special  stipulations  are  made  to  that  effect  (a) ; 
and  even  where  the  policy  contains  stipulations  as  to 
occupation,  mere  temporary  absence  is  not  deemed 
fatal  to  the  claim  of  the  assured  (b).  Where  a  state- 
ment of  intention  to  use  the  thing  insured  in  a  par- 
ticular manner  did  not  amount  to  a  warranty  that 
it  should  only  be  so  used,  the  assured  could  recover 
'  although  there  had  not  been  such  user  (c). 

The  presence  of  a  steam-engine  on  premises  must 
be  stated,  but  when  it  is  known  to  be  there,  it  need 
not  be  confined  to  one  specific  use  unless  so  stipu- 
lated ;  and  a  mere  increase  of  danger  in  a  new 
method  of  using  a  machine  will  not  vitiate  the  insur- 
ance unless  there  be  a  condition  to  that  effect  (d). 
In  Baxendale  v.  Harding  a  steam-engine  was  specified 

(2)  Per  Shee,  J.,  in  Bates  v.  Hewitt,  L.  B.  2  Q.  B.  595,  at  610. 
28  L.  J.  Q.  B.  282.  15  W.  R.  1 1 72. 

(a)  CaUlin  v.  Springfield  Ins.  Co.,  i  Sumner  (U.  S.)  434,  per 
Story,  J.  (6)  Shackleton  v.  Sun  Fire  Offijce,  54  Am.  Rep.  379. 

(cj  Grant  v.  Etna  Insurance  Co.,  15  Moore  P.  C.  516,  8  Jur.  N.  S. 
705.  10  W.  R.  772,  6  L.  T.  N.  S.  735. 

(d)  Whitehead  v.  Price,  2  Cr.  M.  &  R.  447,  i  Gale  151.  Mayda  t. 
Mitford,  I  N.  &  P.  732,  6  Ad.  &  E.  670.  Baxendale  ▼.  Harding,  4 
H.  &  N.  445,  28  L.'^J.  Ex.  236,  7  W.  R.  494. 
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in  a  policy,  but  subsequently  it  was  attached  to  a 
horizontal  shaft  which  was  carried  through  a  floor 
and  connected  with  other  machines  erected  after 
the  insurance  was  effected.  The  insurers  were  un- 
aware of  the  erection  of  these  machines,  but  on  the 
premises  being  burnt  the  assured  recovered  from  the 
company  (e). 

Where  alterations  or  new  erections  are  made  and  Alterations, 
assented  to  with  or  without  extra  premium,  damage 
by  fire  originating  in  the  new  buildings  will  be 
within  the  policy  (/).  And  under  an  ordinary 
pohcy  the  insurers  will  be  liable  for  a  house  altered 
during  its  currency  if  such  alterations  do  not  in- 
crease the  risk.  But  there  may  be  no  liability  for  a 
fire  occurring  during  the  progress  of  the  work,  as 
what  is  called  "  builder's  risk  "  is  materially  greater 
than  that  of  an  ordinary  dwelling-house. 

In  the  absence  of  fraud  a  policy  is  not  avoided  Exceptional 
by  the  circumstance  that  subsequently  to  the  effect-  tor  purposes 
mg  of  the  policy  a  more  hazardous  trade  has  with-  gJSSfl*i*Tn 
out  notice  to  the  company  been  carried  on  upon  the  voucj,  even 

mi  V  •  •  J  •        ^though  risk 

premises.     1  hus,  when  premises  were  msured  against  increased,  does 
fire  by  the  description  of  a  granary  and  a  "  kiln  for  2^^^^^' 
drying  com  in  use  "  communicating  therewith,  the  'eooveringr. 
policy  was  to  be  forfeited  unless  the  buildings  were 
accurately    described    and    the    trades    carried    on 
therein  specified ;  and  if  any  alteration  were  made 
in  the  building  or  the  risk  of  fire  increased,  the 
alteration  or  increased  risk  was  to  be  notified  and 
allowed  by  indorsement  on  the  policy,  otherwise  the 
insurance  to  be  void.     The  assured  carried  on  no 
trade  in  the  kiln   except  drying  corn,  but  on  one 
occasion,  without  giving  any  notice  to  the  insurers, 
he  allowed  the  owner  of  some  bark  which  had  been 
wetted  to  dry  it  gratuitously  in  the  kiln,  and  this 
occasioned    a    fire    by    which    the   premises   were 

(c)  Baxendale  v.  Harding,  H.  &  N.  445,  28  L.  J.  Ex.  236, 7  W.R.  494. 
(/)  MmikeHzie  v.  Van  SicHee,  17  U.  C.  (Q.  B.)  226. 
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destroyed.  Drying  bark  was  a  distinct  trade  from 
drying  com,  and  more  hazardous,  and  insurers 
charged  a  higher  premium  for  bark-kilns  than 
corn-kihas ;  but  it  was  held  that  the  assured  was 
not  precluded  from  recovering  (g). 

In  the  case  of  Pint  v.  Beid,  Pim  carried  on  the 
business  of  a  paper-maker,  and  effected  an  insurance 
on  the  premises  in  which  the  business  was  carried 
on.  Subsequently  a  large  quantity  of  cotton  waste 
was  cleaned  and  dyed  there.  At  the  time  of  the  fire 
some  of  this  cotton  waste  was  in  the  mill,  and  it 
appeared  that  insurance  offices  generally  declined  to 
insure  premises  where  it  was  kept  or  used,  yet  the 
company  was  held  liable  (h).  The  ratio  decidendi  in 
these  cases  appears  to  be  that  nothing  short  of  an 
express  and  apt  stipulation  will  be  deemed  sufficient 
to  interfere  with  the  assured 's  ordinary  liberty  to  use 
his  property  as  he  wishes. 

It  was  held  in  a  case  at  the  beginning  of  the 
century  that  a  coffee-house  did  not  come  under  the 
head  of  inns,  which  are  within  the  class  of  doubly 
hazardous  buildings,  and  that  insurance  thereof  at 
the  ordinary  rate  would  not  be  void.  But  the  ques- 
tion was  raised  by  a  landlord  seeking  to  eject  for 
breach  of  covenant  to  insure,  and  not  by  insurers  (i). 

The  character  of  the  person  assured  is  also  material 
to  the  risk  (k).  This  is  a  principal  reason  for  the 
conditions  restricting  assignment  usually  inserted  in 
fire  policies.  There  is  this  difference  between  the 
assignment  of  land  and  sea  policies,  that  in  the 
former  case  the  subject-matter  is  generally  within  the 
control  of  the  assignee,  while  in  the  latter  both  ship 
and  goods  are  on  the  high  seas  and  cannot  be  pre- 

(g)  ahaw  V.  Bobberds,  A.  &  E.  75,  6  L.  J.  N.  S.  K.  B.  106.  i  Nev. 
and  Per.  279. 

(h)  6  M.  &  G.  I,  12  L.  J.  C.  P.  299. 

(»)  Doe  d,  Pitt,  v^  Laming,  4  Camp,  at  76,  per  Lord  Ellenboroagh 

(1814). 

(k)  Lynch  v.  J)ql^,  j,  Brp.  P.  0^  431,  cited  2  Ad.  &  E.  577, 
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judicially  affected  by  the  assignment  to  a  person 
who,  though  he  owns  them,  cannot  affect  their 
condition  till  they  reach  port  and  the  risk  ends. 
The  happening  of  many  previous  fires  on  the 
assured's  premises  goes  to  character  and  must  be 
disclosed. 

The  title  to  the  property  of  the  assured  is  to  Title  to  the 
some  extent  material  to  the  risk :  for  an  insurance  P'^P^'^y- 
without  interest  or  title  is  an  inducement  to  arson, 
offering  prospects  of  profit.  This,  however,  is  met 
by  the  statute  14  Geo.  III.  c.  48,  precluding  the 
insured  from  recovering  beyond  his  interest.  In 
America,  in  the  absence  of  the  statute,  the  Courts 
have  met  the  difficulty  by  invoking  the  principles 
and  policy  of  the  Common  Law  (/). 

Insurers  usually  demand  to  be  informed  whether, 
the  interest  in  the  house  or  property  insured  amounts 
to  total  or  partial,  absolute  or  limited,  ownership. 
But  in  this  country,  as  regards  houses,  precautions 
are  the  less  necessary,  owing  to  tho  power  of  rein- 
statement given  by  s.  83  of  the  Party- walls  Act, 
»774  {m). 

This  section  reduces  the  risk,  as  the  insurance- 
money  may,  under  the  provisions  of  this  Act,  be 
intercepted,  and  a  maid  fide  insurance  may  thus 
become  unavailing. 

The  valuation  of  the  things  insured  is  also  material 
to  the  risk,  as,  if  it  is  excessive,  it  affords  the  assured 
a  prospect  of  gain  by  the  perils.  But  it  is  less 
material  in  fire  than  in  Inarine  policies,  as  the  policy 
is  open  and  not  valued,  and  valuation  is  not  very 
important  until  after  a  loss  (n). 


(0  Wamock  v.  Davis,  104  U.  S.  (14  Otto)  779. 

(m)  14  Geo.  III.  c.  78,  and  vide  infra,  cap.  on  Reinstatement. 

(n)  lonides  v.  Pender,  L.  R.  9  Q.  B.  531, 43  L.  J.  Q.  B.  227,  30  L.  T. 
N.  S.  S47,  22  W.  R.  884.  BriUon  v.  R&yal,  4  F.  &  F.  905,  per  Willes, 
J.  15  L.  T.  N.  S.  72. 

I 
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What  the  Are  What  may  or  may  not  be  included  in  a  fire  risk 
covciJ!^^'*  ^^^7  niiich  depends  upon  the  terms  of  the  policy  and 
conditions.  But  the  Courts  have  laid  down  certain 
rules  as  to  the  construction  of  such  policies  as  have 
come  before  them,  by  the  light  of  which  subsequent 
policies  have  been  drafted,  and  which  will  control  all 
such  instruments  in  the  absence  of  contradictory  or 
varying  stipulations. 

What  the  word      The  word  fire,  in  contracts  of  fire  insurance,  is 
ciudtes.**'  taken  in  its  ordinary  signification.     It  is  not  con- 

fined to  any  technical  and  restricted  meaning,  which 
might  be  applied  to  it  on  a  scientific  analysis  of  its 
nature  and  properties,  nor  should  it  receive  that 
general  and  extended  signification  which,  by  a  kind 
of  figure  of  speech,  is  sometimes  applied  to  the  term, 
but  it  should  be  construed  in  its  ordinary,  popular 
sense.  Unless  there  be  actual  ignition,  and  the  loss 
be  the  eifect  of  such  ignition,  the  insurers  are  not 
liable;  e,g,^  where  sugar  was  spoilt  by  great  heat, 
through  a  register  being  closed,  but  there  was  no 
actual  ignition,  the  company  was  held  not  liable  (o). 
There  must  be  actual  ignition,  and  the  loss  must  be 
the  effect  of  such  ignition.  Not  that  the  identical 
property  to  which  the  damage  occurred  should  be 
ignited  or  consumed,  but  there  must  be  a  fire  or 
burning,  which  is  the  proximate  cause  of  the  loss. 
It  is  immaterial  how  intense  the  heat  may  be ; 
unless  it  be  the  efiect  of  ignition,  it  is  not  within 
the  terms  of  the  policy.  The  heat  of  the  sun  often 
contracts  timber,  from  which  losses  occur,  but  they 
would  not  be  considered  losses  by  fire  unless  there 
be  ignition,  and  the  destruction  arose  from  actual 
fire  (^>). 

The  insurers  agree  to  make  good  unto  the  assured 
all    such  loss  or  damage  to  the  property  as  shall 

(o)  Austin  V.  Drew^  6  Taunt.  436,  4  Camp.  360,  Holt  N.  P.  126, 
March  130,  considered  in  Scripture  v.  Lowell,  64  Mass.  (10  Cush.)  356. 
{p)  Babcock  V.  Montgomery  Co.,  6  Barb.  (N.  Y.)  637. 
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happen  by  fire.     Thus  far  there  is  no  limit  to  their 
undertaking. 

If  the  loss  happen  by  fire,  unless  there  was  fraud  origin  of  sre 
on  the  part  of  the  assured,  it  matters  not  how  the  m^Stei?* 
flame  was  kmdled,  whether  it  be  the  result  of  acci- 
dent or  design,  whether  the  torch  be  applied  by  the 
honest  magistrate  or  the  wicked  incendiary,  whether 
the  purpose  was  to  save  the  city  as  in  New  York 
or  the  country  as  at  Moscow,  whether  the  fire  be 
applied  to  gunpowder  in  the  basement  or  by  a  burn- 
ing shingle  on  the  roof  (Hillier  v.  Alleghany,  3  Penn. 
472,  per  Grier,  J.) ;  and  in  Angell  on  Insurance  it 
is  said :  "  Fire  produced  by  the  friction  of  a  wheel 
in  its  axle,  which  consumes  the  wheel,  is  a  loss  of 
the  wheel  by  fire.  The  burning  of  a  barrel  or  other 
vessel  containing  quicklime  which  is  accidentally  sub- 
mitted to  the  action  of  water  is  a  loss  by  fire  as 
to  the  vessel,  but  the  spoiling  of  the  lime  is  not 
such  a  loss.  So  the  spoiling  or  consuming  of  any 
two  chemical  fluids  by  process  of  combustion  is  not 
a  loss  by  fire  as  to  either  of  the  substances,  but  as 
to  any  third  body  it  is  such  loss.  Similarly,  heat  or 
fire  produced  by  vegetable  fermentation,  as  when 
a  hayrick  takes  fire  by  its  own  heat,  is  not  a  loss 
by  fire  as  to  the  vegetable  collection,  but  as  to  sur- 
rounding bodies  it  is"  (Angell  155). 

Insurance  against  fire  does  not  include  damage  Kxpioaion. 
by  mere  heat  and  smoke  from  the  ordinary  fireplaces 
if  there  has  not  been  actual  ignition  {q) ;  nor  will  it 
include  damage  by  explosion,  unless  specially  stipu- 
lated, or  there  has  been  actually  a  fire  within  the 
building.  On  this  ground  the  Courts  refused  to 
grant  damages  for  injury  to  property  by  the  ex- 
plosion of   the  Erith    Powder    Mills   in    1864  (r) 

(9)  Austin  V.  Drew,  6  Taunt.  C.  P.  436  (18 16),  4  Camp.  360,  Holt 
N.  P.  126,  2  Marsh  C.  P.  130 ;  and  see  Scripture  v.  Louxll,  64  Mass. 
(ioCusIl)  356. 

(r)  Everett  v.  London  Assurance,  19  C.  B.  N.  8.  126,  11  Jur.  N.  S. 
SA^f  34  L.  J.  C.  P.  299,  13  W.  R.  862,  6  N.  R.  234.     Taunton  v.  The 
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holding  that  damage  by  atmospheric  concussion  by 
explosion  caused  by  fire  was  too  remote.  Bramwell, 
B.,  explained  fire  as  meaning  either  ignition  of  the 
article  itself  or  a  part  of  the  premises  where  it  is. 

Under  this  rule,  damage  by  explosion  within  the 
house  is  not  within  the  risk,  even  when  it  occurs  in 
the  course  of  a  fire  in  the  house,  nor  is  the  damage 
by  such  explosion  part  of  the  damage  caused  by 
the  fire  {s).  But  it  is  usual  to  insure  specifically 
against  explosion  of  gas  in  domestic  use,  and  by  the 
word  "  gas  "  coal-gas  for  lighting  purposes  is  meant, 
though,  scientifically  speaking,  innumerable  other 
substances  are  of  a  gaseous  nature  (t). 

In  America,  where  an  insured  building  was  blown 
down  and  the  wind  was  alleged  to  have  blown  fire 
into  contact  with  escaping  gases,  the  insurer  was  held 
not  liable,  as  the  policy  contained  a  condition  against 
explosion  unless  fire  ensued  (w). 

Gunpowder.  lu  America  gunpowder  is  held  a  fire  risk  {x),  but 

in  this  country  risk  of  explosion  by  gmipowder  is 
expressly  excluded  in  ordinary  policies  on  house  or 
furniture,  and  most  if  not  all  policies  of  insurance 
contain  a  condition  that  the  policy  is  to  be  void  if 
at  any  time  there  is  more  than  a  certain  amount 
therein  stated  of  gunpowder  kept  on  the  premises, 
unless  special  provision  be  made  therein  for  the 
storing  of  a  larger  quantity. 

Such  a  condition  is  not  unreasonable,  and  breach 
thereof  avoids  the  policy,  and  the  condition  is  not 

Royal,  2  H.  &  M.  135,  $3  L.  J.  Cli.  406,  10  L.  T.  N.  S.  156,  12  W.  R. 
549,  it  was  held  that  a  company  could  as  a  matter  of  business  pay  for 
loss  by  explosion  and  covered  by  i>olicy  if  it  seemed  in  interest  of 
company. 

(«)  Stanley  v.  Western  Insurance  Co.,  L.  R.  3  Ex.  71,  37  L.  J.  Ex.  y$, 
17  L.  T.  N.  S.  513. 16  W.  R.  369. 

(0  Stanley  v.  Western  Insurance  Co.,  uhi  sup.  MitcheU  v.  City_of 
London  Coy.,  12  Ont.  App.  341. 

(tt)  Transatlaiilic  Fire  v.  Doraeyy  40  Ata.  Rep.  403. 

{%)  WaUrs  V.  Merchants,  11  Peters  (U.  S.)  218. 
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discharged  by  specification  in  the  policy  of  the  stock- 
in-trade  as  including  hazardous  goods  (y). 

Though  gunpowder  was  described  in  one  condition 
indorsed  on  the  policy  as  of  the  class  hazardous,  this 
condition  could  not  be  held  to  control  the  express 
limitation  in  another  condition  of  the  amount  of 
gunpowder  which  the  insurer  would  allow  under 
the  policy ;  and  where  a  form  of  policy  intended  for 
houses  and  goods  was  granted  to  a  vessel  plying  on 
the  Canadian  lakes  and  rivers,  without  striking  out 
the  conditions  inapplicable  to  the  vessel,  but  adding 
that  the  provisoes,  &c.,  should  take  effect  so  far  as 
applicable,  the  Privy  Council  held  that  the  gun- 
powder condition  applied  and  had  been  broken  («). 

It  must  be  shown,  if  required,  that  the  loss  was  lo«. 
proximately  and  immediately  (not  remotely)  caused  ^^|"*'® 
by  one  of  the  perils  insured  against  {a).     Usually 
this  is  a  question  of  inference  from  the  facts  proved 
at  the  trial,  or  interpretation  of  terms  used  in  the 
policy  (6). 

Where  the  insurance  is  against  fire,  damage  by  ex-  Excessive 
cessive  heat  applied  to  manufacturing  purposes,  but  hSJ"i?'manu- 
without  ignition,  is  not  within  the  policy  (c).     Nor  ^acturing. 
is  damage  by  hot  water  a  fire  loss  within  a  marine 
policy  (rf). 

Even  the  danger  of  lightning  is  excluded  from  the  Lightning. 

(y)  M'Ewan  v.  Guihridge,  13  Moore  P.  C.  304,  8  W.  R.  265. 

(z)  Beacon  v.  Oibb,  i  Moore,  P.  C.  N.  S.  73,  7  Jur.  N.  S.  185,  7  L.  T. 
^•S.  574.  II  W.  R.  194. 

(o)  Maraden  ▼.  City  and  County  Assurance,  L  R.  i  C.  P.  272,  35 
L  J.  C.  P.  60,  14  W.  R.  106.  Everett  v.  London  Assurance,  19  C.  B. 
N.  8. 126,  34  L.  J.  C.  P.  299, 13  W.  R.  862, 1 1  Jur.  N.  S.  546, 6  N.  R. 
234. 

(6)  New  York  Express  Co.  v.  Traders'  Insurance  Co,,  132  Mass.  337, 
Insurance  Co.  v.  Transportution  Co.,  12  Wallace  (U.  8.)  194- 

(c)  Austin  Y.  Drew,  4  Camp.  360,  considered  in  Scripture  y.  Lowell, 
04  Mass.  (10  Cush.)  356. 

(d)  Siordet  v.  Hall,  4  Ring.  607.  See  White  v.  Republic  Go-f  57 
^l*me  91.  LetDis  v.  Springfield  Co.,  76  Mass.  (10  Gray)  139.  City 
Insuranu  Co.  v.  Corlies,  1 1  Wend.  (N.  Y. )  367.  Case  v.  Hartford  Co. 
13  ininois  676.     Witherell  t.  Maine  Insurance  Co.,  49  Main©  200. 
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fire  risk,  unless  it  actually  ignites  the  insured  pro- 
perty or  part  thereof.  Electricity  is  not  fire  in  the 
popular  sense,  nor  is  damage  caused  by  it  necessarily 
damage  by  ignition.  Policies  usually  give  the 
assured  notice  that  the  insurers  will  not  take  the 
risk  of  damage  by  lightning  unless  it  fires  the  sub- 
ject-matter (e)  ;  and  this  not  to  contract  themselves 
out  of  a  Common  Law  liability  (/)  but  simply  to 
protect  themselves  against  unfounded  claims.  In 
this,  as  in  many  cases,  the  policies  merely  bring  to 
the  notice  of  the  assured  the  ordinary  rules  of  in- 
surance law.  The  practice,  however,  of  insurance 
companies  seems  to  be  changing,  and  many  com- 
panies now  announce  that  they  will  take  lightning 
risks,  which,  however,  are  found  in  practice  to  be 
infinitesimal. 

Negligence.  A  fire  risk  covers  on  land  the  negligence  of  the 

assured,  his  servants,  and  strangers  (g).  An  insur- 
ance on  goods  carried  by  land  will  usually  cover 
negligence  of  the  carrier,  his  servants,  and  agents  ; 
and  risk  of  miscarriage  generally  (h).  And  a  pro- 
vision in  railway  companies' bills  of  lading  that  they 
shall  not  be  liable  for  loss  by  fire  will  not  relieve  them 
from  liability  for  loss  by  fire  arising  from  their 
own  negligence,  or  that  of  their  servants,  and  against 
such  latter  loss  they  may  insure  themselves  (t).  No 
wilful  act  of  the  insured  is  covered  (k).     But  arson 

(e)  Everett  v.  London  Assurance,  19  C.  B.  N.  S.  126,  34  L.  J.  C.  P. 
299, 13  W.  R.  362,  II  Jur.  N.  S.  546. 

(/)  Babcock  v.  Montgomery,  dfc.  Co.,  6  Barb.  (N.  Y.)  6$7  ii849)» 
f  ally  discusses  the  question  as  to  lightning,  and  decides  that  destruc- 
tion by  lightning  is  not  within  a  fire  risk,  unless  there  be  ignition. 

{g)  Buak  v.  Jioyal  Exchange,  2  B.  &  Aid.  y^-  Oibson  v.  Small,  4 
H.  L.  C.  353.  Shaw  v.  Bobbcrds,  i  L.  N.  &  P.  279,  287,  6  Ad.  &  E.  75, 6 
L.  J.  N.  S.  K.  B.  106.  Dobson  v.  Sothchy,  i  Mood.  &  Mai.  90.  Austin  y. 
Drew,  6  Taunt.  436,  i  Holt  N.  P.  126, 4  Camp.  360,  2  Marsh  C.  P.  130. 

{h)  Boehm  v.  Combe,  2  M.  &  S.  172.  Columbia  Co.  v.  Xaiorenee, 
10  Peters  (U.  S.)  507.  Phosnix  Insurance  Co.  v.  Erie  and  Waters 
d!C.  Co.  10  Davis  (Sup.  Ct.  U.  S.)  312. 

(t)  California  Insurance  Co.  v.  Union  Compress  Co.,  133  U.  S.  Rep. 
387. 

(*)  ThurteU  v.  BeaumorU,  i  Bing.  333,  8  Moore  C.  P.  612,  2  L.  J. 
C.  P.  4. 
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by  a  wife  will  not  disentitle  the  husband  from  re- 
covering if  no  crime  be  shown  to  have  been  com- 
mitted by  him  (/). 

Gross  neglect  has  in  America  been  held  qtcasi  ex 
muleficio,  and  inconsistent  with  good  faith  (m). 

Since  fire  policies  usually  {n),  but  not  always  (0),  Risk  from 
cover  risk  of  incendiarism,  the  existence  of  any  cir-  lhmiVb7 
cumstances  making  an  applicant  liable  to  have  his  <"8ci<»cd- 
property  burnt  may  be  material  to  be  known  by  the 
insurer. 

If  a  man  has  from  his  unpopularity,  or  from  any 
other  cause,  good  reason  to  fear  that  fire  will  be  set 
to  his  premises,  and  he  insures  without  mentioning 
the  fact,  his  policy  will  be  void  for  breach  of  good 
faith ;  for  it  is  clear  that  an  attempt  or  threat  to 
set  fire  to  property  on  which  insurance  is  sought 
is  a  fact  of  great  importance  for  the  insurer's  con- 
sideration, and  presumptively  always  material  to  the 
risk  (/?). 

So  also  dt  fortiori  attempts  made  to  burn  the  pro- 
perty must  be  disclosed  (y)  if  recent  enough  to  be  in 
any  way  material. 

So  also  if  a  neighbour  of  the  assured  is  threatened  Neighbour  s 
with  an  incendiary  fire,  and  the  adjacency  of  the  toJiotLi. 
tenements  makes  risk   to  him  risk   to  the  appli- 
cant  (r).     This  would  appear   to   follow  from   the 

(i)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B. 
329, 45  L.  T.  N.  S.  4",  29  W.  R.  850. 

(m)  Fleicher  v.  GommontoeaUh,  35  Maas.  (8  Pickering)  421.  Cf. 
DaUoz  Jurisp.  fi^^n.,  1868,  p.  29. 

(«)  Midland  Insurance  Co,  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B. 
329,  45  L.  T.  N.  S.  411,  29  W.  R.  850. 

(o)  Ocrman  v.  Hand-in-Hand^  I.  R.  1 1  C.  L.  224. 

(p)  Watt  ▼.  Union  Ins.  Co.,  5  N.  S.  W.  Law  48.  NoHh  American 
Fire  v.  Throop,  22  Mich.  167,  7  Am.  Rep.  638.  Walden  v.  Louisiana, 
«fcc.  Co.,  12  Louis.  O.  S.  134. 

(g)  Bed>ee  v.  Hartford  County  Insurance  Co.,  2$  Conn.  51. 

(r)  Cf.  Bufe  v.  Turner,  6  Taunt.  338. 
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Qaefltion  as  to 
threats. 


general  rule  that  material  facts  must  be  disclosed 
unasked  (s). 

Threat  during       But  if  the  threat  be  merely  one  made  in  time  of 
excitement,      popular  excitement,  which  has  subsided  some  time 

before  application  for  insurance,  there  will  be  no 

need  to  mention  it  (t). 

Where  the  insurer  asks  in  the  application  form 
whether  the  applicant  has  any  reason  to  fear  an  in- 
cendiary fire,  the  question  must  be  truly  answered 
or  the  policy  will  be  void.  If  threats  have  been 
made,  he  must  disclose  them  under  such  a  question, 
which  goes  to  facts  rather  than  his  impressions. 

What  a  man  has  reason  to  fear  must  be  deter- 
mined by  considering  what  a  reasonably  prudent 
man,  not  an  extremely  timid  or  suspicious  man, 
would  consider  gave  him  some  reason  for  believing 
in  the  existence  of  danger.  He  may  not  be  bound 
to  mention  every  idle  rumour  (u),  but  the  smallest 
measure  of  duty  imposed  upon  him  is  to  disclose 
what  would  seem  to  a  reasonably  prudent  man  to 
imply  some  risk.  The  duty  to  answer  such  ques- 
tion by  stating  threats  made  is  not  altered  by  their 
having  induced  the  applicant  to  take  additional 
care  (x). 

And  to  the  question,  "  Is  any  incendiary  danger 
apprehended  or  threatened  ? "  a  negative  answer 
would  in  the  same  circumstances  be  untrue  (y). 


Kcaaonable 
fear. 


Care  by 
assured  not 
alter  duty  to 
disclose. 


(s)  Lindenau  v.  Desborough,  8  B.  &  C.  586.  Carter  v.  Boehm, 
3  Burr.  1905. 

(0  Kelly  V.  Hochelaga  Co.,  24  Lr.  Can.  Jur.  298.  Goodwin  v.  Lanca- 
shire Fire  Co.,  18  Lr.  Can.  Jur.  i.  See  Pirn  v.  Reid,  6  M.  &  G.  10, 
12  L.  J.  C.  P.  299.     Curry  v.  Commonwealih,  27  Mass.  (10  Pickering) 

535. 

(it)  New  York  Bowery  Co.  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359, 
381. 

(x)  Per  Moss,  C.J.,  in  Qreet  v.  Citizens^  Insurance  Co.,  5  U.  C.  (App.) 
596,  601. 

(y)  Herbert  v.  Mercantile  Fire  Co.,  43  U.  C.  (Q.  B.)  384.  Chrect  v. 
Citizens'  Insurance  Co.,  5  U.  C.  (App.)  596. 
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And  where  a  man  to  such  a  question  answers  Kvidence  of 
"No,"  while   he  is  at  the  very  moment  showing  ^^' 
his  direct  dread  of  an  incendiary  fire  by  watching 
against  it  and  seeking  insurance,  such  acts  are  strong 
evidence  that  he  had  reason  to  fear  such  a  fire  (z). 

Even  where  incendiary  fires  are  excepted  from  a  omw  of  proof 
risk,  the  onus  of  proof  that  the  fire  was  deliberately  ^^  ^^'°^' 
caused  lies  on  the  insurers;    and  if  the  evidence 
leaves  it  doubtful  whether  the  fire  was  caused  by 
accident  or  design,  the  judge  is  right  in  refusing  to 
direct  a  verdict  for  the  insurers  (a). 

Where  a  policy  contains  the  condition  that  it  shall  Arson  of 
not   cover   loss    occasioned    by   incendiarism,    and  ^^i 
adjoining  premises  are  set  on  fire  by  an  incendiary 
whereby  the  insured  goods  are  destroyed,  the  insurers 
will  not  be  liable  (6). 

If  a  man  takes  an  assignment  of  a  policy,  he  does  AMignment 
so  subject  to  all  the  rights,  &c.,  operative  against  the  ArSL^^ 
assignor  (c);  and  if  the  assignor  burns  the  place  *"**^°'"' 
down  he  cannot  recover  as  trustee  for  the  assignee. 
This  has  been  decided  in  Canada  as  to  a  mortgage 
by  assignment,  and  the  consent  of  the  insurers  to 
the  assignment  will  not  in  such  a  case  help  the 
assignee  (d). 

Of  course  a  mortgagee's  policy,  effected  by  him  at 
his  own  cost  on  his  mortgage  interest  only,  would 
not  be  affected  by  arson  of  the  mortgagor. 

Where  a  fire  is  caused  on  insured  premises  by  the  ArBon  by  wife 
wilful  act  of  a  third  person,  to  which  the  assured  is  ^^  '®'*^*^'®  °' 

(2)  Campbell  v.  VtOoria  Mutual  Fire  Ins.  Co.,  45  U.  C.  (Q.  B.) 
412. 

(a)  Oorman  ▼.  Hand-in-Hand,  I.  B.  11  C.  L.  224.  Watt  v.  Union 
Ina.  Co.,  5  N.  S.  W.  Law  106. 

(6)  Walker  v.  London  and  Provincial,  22  L.  R.  (Ir.)  572. 

(c)  Bhodes  ▼.  Union  Ins.  Co.,  2  N.  Z.  (Sup.  Ct.)  106. 

(d)  Chisholm  ^r.  Provincial  Insurance  Co,,  20  U.  C.  (C.  P.)  ii.  For 
a  mode  of  avoiding  this  danger  to  mortgaffees,  see  Hotoes  v.  Dominion 
fire  Co.,  8  Ontario  (App.)  644.  Hartford  Fire,  <fec.  v.  Williams 
{1894),  27  Blatchford  U.  S.  494. 
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aasuKd  bo  in  no  Way  privy,  however  near  the  relationship  of 
fMurer.^  the  offender  to  the  insured,  the  insurer  is  liable  (e). 
Even  if  the  premises  insured  are  set  on  fire  by  the 
wife  of  the  assured,  the  insurer  has  no  defence.  The 
doctrine  of  agency  as  between  husband  and  wife  does 
not  extend  to  crimes  (/). 

AreoD  must  be  If  the  assurcd  himself  fired  the  premises,  or  the 
an  iadictment.  firo  be  by  his  procurement,  of  course  he  cannot 
recover  ;  but  if  the  defence  of  arson  be  raised,  such 
evidence  must  be  adduced  in  support  thereof  as 
would  be  required  to  convict  the  assured  upon  an 
indictment  for  arson,  and  the  jury  must  be  as  fully 
satisfied  that  the  crime  charged  is  made  out  as 
would  warrant  their  finding  him  guilty  on  such  an 
indictment.  This  is  the  rule  in  Great  Britain, 
followed  in  Canada  (,<7).  The  American  Courts  in- 
cline to  hold  that  evidence  not  strong  enough  to 
support  a  conviction  for  arson  would  be  strong 
enough  to  defeat  the  claim  of  the  assured  (h). 

Fire  risk,  what      It  was  Said  bv  Lord  EUenborousfh  in  an  insurance 

included  in.  ,    t  /•    1        1  •     •      -i  t  t        / .         •      •        ^ 

case,  "  If  the  ship  is  destroyed  by  fire,  it  is  of  no  con- 
sequence whether  this  is  occasioned  by  a  common 
Fire  occasioned  accidcnt  or  lightning,  or  by  an  act  done  in  duty  to 
in  duty  to  the   the  State  "  (t) ;  and  it  has  been  held  that  if  a  ship 
®'*'®*  is  burnt  without   any  fault  in  the  master,  from  an 

apprehension  that  she  has  the  plague  on  board,  and 
to  prevent  the  infection  from  spreading,  the  assured 
is  entitled  to  recover  (k),  and  this  doctrine  applies 
equally  to  fire  risks  upon  land. 

(e)  Midland  Insurance  Co,  v.  Smith,  6  Q.  B.  D.  561,  qo  L.  J.  Q.  6. 
329,  45  L.  T.  N.  S.  411,  29  W.  R.  850.  Schmidt  v.  New  York  Union 
Mutual,  67  Mass.  (i  Gray)  529. 

(/)  Midland  Insurance  Co.  v.  Smith,  supra.  Gfove  v.  Farmers* 
Mutual  Fire  Insurance,  48  N.  II.  41. 

{g)  Thurtell  v.  BeaumoiU,  8  Moore  C.  P.  C12,  i  Bing.  339,  2  L.  J. 
C.  P.  4-  Britton  v.  Royal,  15  L.  T.  N.  S.  73,  4  F.  &  F.  905.  Hercules 
V.  Hunter,  15  C.  S.  C.  (ist  series)  800.  Lavnbkin  v.  Ontario  Mutual 
Fire,  12  U.  C.  (Q,  B.)  578  (1855). 

(h)  Scott  V.  Home,  i  Dillon  (C.  Ct.  U.  S.)  105,  and  see  May  889 
(2nd  ed.)  and  Sansum  Ins.  Dig.  pp.  148-150. 

(t)  Gordon  v.  Remmington,  i  Camp.  123.  Pothier,  par  Dupin,  toI. 
4»  P-  457»  8-  53-  W  Emerigon,  torn.  i.  p.  434. 
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Where  a  fire  has  actually  occurred,  it  must  be  Fir©  most  be 
the  proximate  cause  of  the  loss  or  damage  to  bring  Siuse  0*1^88. 
it  within  the  policy,  but  damage  resulting  from  an 
apparently  necessary  and  hand  fide  effort  to  put  out 
a  fire,  whether  by  spoiling  goods  with  water  or 
throwing  furniture  out  of  window,  or  blowing  up  a 
neighbouring  house  to  arrest  the  course  of  the  tire, 
or  any  loss  directly  resulting  from  the  lire,  will  be 
treated  as  within  the  risk  (/). 

Within   the    metropolitan    district    any    damage  Damage  bj 
done  by    the  fire  brigade,  in  due  execution  of  its  ***  *^'*^*^*' 
duties,  is  to  be  treated  as  damage  by  fire  within  the 
meaning  of  any  policy  against  fire  (jfii). 

So  that  where  an  officer  of  the  brigade  finds  it 
necessary  to  occupy  or  destroy  a  neighbouring  house 
so  as  to  stop  the  spread  of  a  fire,  and  furniture  is 
damaged  by  the  brigade  removing  it  for  such  pur- 
poses, the  insurer  is  liable. 

Where  one  part   of  a  house  occupied    by   one  Damage  by 
tenant  catches  fire,  damage  done  to  the  property  of  JS^'mu?^!" 
another  tenant  by  water  in  the  effort  to  put  out  the 
fire   is   within  a  fire  policy  on  the  goods  of  the 
second  (n). 

Where  municipal  authorities  blow  up  houses  to  Destruction  of 
stay  the    progress    of   a  fire,  the  insurers    will,    it  S'n J^cV^i^^ 
seems,  be  liable  for  the  damage  caused,  quite  irre-  *»iti»ori"e8. 
spective  of  provisions  in  local  Acts. 

1.  If  the  authorities  act  illegally,  it  is  not  a  case 
of  **  usurped  power  "  {o\  but  a  mere  excessive  exer- 
cise of  jurisdiction. 

2.  If  they  act  legally,  the  question  of  usurped 
power  cannot  arise,  and  even  if  by  their  act  they 

(0  Stanley  v.  WesUm,  Z7  L.  J.  Q.  B.  at  75,  per  Kelly,  C.B.,  L.  R. 
3  Ex.  71,  17  L.  T.  N.  S.  513,  16  W.  R.  369.  Babcock  v.  Montgomery, 
6  Barb.  (N.  Y.)  637.  (m)  28  &  29  Vict.  c.  90,  s.  12. 

(n)  Oeiseek  v.  Crescent  Mutual,  19  Louis.  Ann.  297  (1867). 

(o)  Defined  in  Drinhwater  v  London  Assurance,  2  Wilson  363,  per 
Bathuist,  J.  (1767). 
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render  the  corporation  or  authorities  liable  in 
damages,  this  will  be  no  defence  to  the  insurers  to 
a  claim  on  the  policy. 

3.  Where  the  loss  is  due  to  fire,  it  does  not  seem 
to  matter  whether  it  be  the  result  of  accident  or 
design — the  act  of  a  magistrate  or  an  incendiary  {p). 

There  is  no  public  statute  on  the  subject  of  the 
destruction  of  buildings  by  municipal  authorities 
applicable  to  other  places  than  the  metropolis,  and 
reference  must  therefore  be  made  to  local  Improve- 
ment Acts  in  such  cases. 

Damafifo  by  It  scoms  that  bare  apprehension  that  a  fire  {q)  will 

J^hin*thl  ^^   spread  to  his  house  will  not  justify  (r)  the  assured  in 
policy.  moving  his  goods  and  claiming  the  damage  caused 

by  so  doing  from  the  insurer.  But  if  the  danger 
is  immediate,  he  would  be  justified  (s),  and  any 
damage  occurring  in  the  process  would  fall  on  the 
insurers;  and  in  this  case  Kelly,  O.B.,  said:  *'Any 
loss  resulting  from  an  apparently  necessary  and  bond 
Jlde  effort  to  put  out  a  tire,  whether  it  be  by  spoiling 
the  goods  by  water  or  throwing  the  articles  of 
furniture  out  of  the  window,  or  even  the  destroying 
of  a  neighbouring  house  by  an  explosion  for  the 
purposes  of  checking  the  progress  of  the  flames — in 
a  word,  every  loss  that  clearly  and  proximately 
results,  whether  directly  or  indirectly,  from  the  fire, 
is  within  the  policy." 

And  where  a  fire  occurred  in  an  adjoining  build- 
ing and  the  plaintiff's  warehouse,  being  in  danger  of 
destruction,  he  removed  his  stock  which  was  thereby 
damaged  and  some  of  it  lost,  he  was  adjudged  to  be 

(p)  1836.     City  Fire  Insurance  Go.  v.  Corlies,  21  Wend.  (N.  Y.) 

367. 

(9)  28  &  29  Vict.  c.  90, 8.  12. 

(r)  Holtzmann  v.  Franklin  Fire,  4  Cranch  (C.  Ct.  U.  S.)  295.  HiUier 
V.  Alleghany  Ins.  Co.,  3  Penn.  470.  McOibbon  v.  Queen  Ins,  Co,^  10 
Lr;  Can.  Jar.  227. 

(«)  Stanley  v.  WesUm,  L.  R.  3  Ex.  74,  37  L.  J.  Ex.  73, 17  L.  T.  N.  S. 
513, 16  W.  R.  369,  per  Kelly,  C.B. 
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entitled  to  recover,  under  his  policy  of  insurance 
against  fire,  the  resulting  damage  (t). 

When  his  house  takes  fire,  the  assured  must  use  Aarared  miut 
reasonable  eflforts  to  save  his  goods  (u).     He  is  not  p^per^r 
entitled  to  look  on  and  let  them  burn  because  he  is 
insured.     His  loss  would  in  such  a  case  be  to  a  great 
extent  the  direct  consequence  of  his  own  act. 

Sometimes  a  fire  policy  contains  a  provision  that 
the  insured  shall  use  all  diligence  to  preserve  the 
property  in  case  of  fire ;  but,  irrespective  of  its  pre- 
sence or  absisnce,  it  seems  to  be  certain  that  the 
assured  is  entitled  to  be  reimbursed  rateably,  if  not 
wholly,  for  the  cost  of  an  efibrt  to  save  the  pro- 
perty (x)  from  the  risk  insured  against,  and  the  act 
of  removal  in  such  a  case  is  not  an  alteration  of  the 
risk,  but  an  attempt  to  avoid  it  (y). 

If  the  danger  is  such  that  a  prudent  uninsured  BemoTai. 
man  would  not  let  his  goods  remain  in  the  building  cri^Jtoi  of 
threatened,  and  if  the  assured  uses  the  same  care  as  l^^jj?^'" 
would  be  exercised  by  a  prudent  uninsured  man  in  Boieiu* 
the  removal  of  the  goods,  he  will  be  entitled  to^™®*^**' 
recover  from  the  insurer  all  damage  done  in  remov- 
ing them  (z). 

Injuries  to  goods  by  wet  or  in  any  manner  from 
the  exposure  during  the  confusion,  &c.,  of  a  fire,  and 
during  removal,  before  they  can  be  got  to  a  place  of 
safety,  and  goods  lost  or  stolen  during  the  confusion 
of  a  fire,  are  within  the  policy  (a). 

(t)  McLaren  v.  Commercial  Union,  12  Ont.  App.  279. 

(«)  Levy  Y.  Baillie,  7  Bing.  349,  seems  the  only  English  case  on 
loss  bv  removal,  but  there  fraud  was  aUeged. 

(x)' Thompson  v.  Montreal,  6  U.  C.  (Q.  B.)  319.  Talamon  v.  Home 
and  Citizens,  16  Louis.  Ann,  426,  and  per  Kelly,  C.B.,  in  Stanley  v. 
WegUm,  L.  R.  3  Ex.  74,  supra, 

(y)  White  v.  RepMic  Co.,  57  Maine  91.  Case  v.  Hartford,  13 
lUinois,  676. 

(2)  Hdtzman  v.  Franklin  Fire,  4  Cranch  (C.  Ct.  U.  S.)  295. 

(o)  1850,  Thompson  v.  Montreal,  6  U.  C.  (Q.B  )  319,  per  Robinson, 

V.W. 
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Thoft  during         In  Canada  the  loss  of  goods  by  theft  during  a  fire 
^^^'  is  held  within  the  risk,  and  the  grounds  for  holding 

the  insurers  liable  are  well  stated  as  follows: — If 
insurers  are  to  be  considered  clear,  the  instant  the 
effects  insured  are  beyond  the  reach  of  the  flames, 
whether  afterwards  unavoidably  lost  to  the  assured 
or  not,  then  the  latter  might  be  disposed  to  say: 
"  Whilst  my  effects  remain  in  my  house  they  are  at 
the  risk  of  the  insurers,  whereas  if  I  put  them  into 
the  street  they  will  be  at  my  risk ;  I  therefore  will 
prevent  their  removal  until  at  any  rate  I  can  have 
due  precautions  taken  for  their  preservation  out  of 
doors."  Moreover,  when  a  house  is  found  to  be  on 
fire,  sti-angers  are  let  in  to  assist  in  extinguishing 
the  flames  and  in  saving  the  goods.  It  is  for  the 
interest  of  the  insurers  that  this  should  be  done, 
and  losses  resulting  from  a  proceeding  adopted 
mainly  for  their  benefit  ought  not  to  fall  on  the 
assured  (J). 

The  liability  for  goods  stolen  during  a  fire  does 
not  seem  to  have  been  questioned  by  insurers  in 
this  country.  In  Levy  v.  Baillie  (c),  where  a  claim 
of  ;^iooo  for  goods  stolen  was  made,  it  was  resisted 
only  on  the  ground  of  fraud.  The  rule  of  marine 
insurance  seems  to  be  followed. 

Marine  rule  in  Marine  policics  oxpressly  cxccpt  against  the  risk 
case  o  t  eft.  ^£  j^^^  ^^^  thieves ;  but  when  a  ship  is  run  ashore 
owing  to  a  fire,  and  goods  landed  therefrom  are 
subsequently  plundered  or  destroyed  by  landsmen, 
and  never  come  again  to  the  hands  of  the  owners,  it 
is  a  loss  by  the  perils  of  the  sea  (rf).  In  the  same 
way  it  would  seem  that  losses  of  this  character  con- 
sequent on  a  fire  follow  from  the  happening  of  the 
peril  insured  against. 

(6)  M'Oihhon  v.  Qiteen,  lo  Lr.  Can.  Jur.  227.  Harris  v.  London 
and  Lancashire  J  10  Lr.  Can.  Jur.  269. 

(c)  7  Bing.  349.  M'Gibbon  v.  Queen  Insurance^  10  Lr.  Can.  Jur. 
227,  and  cases  already  cited. 

(rf)  Bondrett  v.  Hentiggy  Holt  Isi.  P.  149,  per  Gibbs,  C.J.  Pothicr 
torn.  5,  265. 
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Insurers  can,  of  course,  and  sometimes  do,  exclude 
all  liability  for  loss  by  theft  during  a  fire  (e). 

The  sue  and  labour  clause  (/)  in  marine  policies  sue  md  labonr 
is  occasionally  introduced  into  fire  policies  (ff).     It  ^^'"**' 
has  nothing  to  do  with  salvage  in  the  ordinary  sense 
of  the  word,  since  salvors  have  a  lien  on  things  saved 
and  no  other  claim  whatever  (A),  and  the  sue  and 
labour  clause   would  justify  claim  for  money  paid 
and  work  and  labour  done  to  save  the  insured  goods, 
even  if  nothing  were  saved.     The  aim  of  the  clause  coat  of  an 
is  to  induce  the  assured  to  do  all  he  can  to  save  the  on  whom  it  ' 
insured   property  by  promising  to  recoup  him  for'*^*** 
expense  reasonably  incurred  for  the  preservation  of 
the  thing  insured  from  loss  in  consequence  of  the 
efforts  of  the  insured  and  his  agents  (i),  but  it  is 
not  a  contract  to  indemnify  him  against  any  claims 
made  by  other  people  against  him  (k). 

The  condition  in  Thompson  v.  Montreal  Company  (/)  in  what  share 
was  that  in  case  of  removal  to  escape  conflagration  ^*  "*** 
the  insurer  would  contribute  rateably  with  the  assured 
and  other  insurers  to  the  loss  and  expenses  "  attend- 
ing the  act  of  salvage."  Of  this  clause,  Robinson, 
G.J.,  there  said :  "  That,  clause  was  surely  not  in- 
tended to  deprive  the  assured  of  any  portion  of  his 
claim  under  the  general  terms  of  his  policy,  but  is  a 
condition  wholly  for  his  advantage,  and  intended  to 
afford  him  a  remedy  for  something  in  addition  to 
the  compensation  for  his  goods  destroyed,  injured, 
or  lost  in  consequence  of  the  fire.     The  object  of  it 

(c)  WefA  V.  Proledion  Co.,  14.  Missouri  3. 

(/)  Kidston  v.  Empire  Insurance  Co.,  L.  R.  i  C.  P.  535,  35  L.  J.  C.  P. 
25o,i5L.T.N.S.  12. 

to)  Thompson  v.  Montreal,  6  U.  C.  (Q.  B.)  319.  Marine  Ins.  Act, 
1906,  sec.  78. 

(*)  Aitehewn  v.  Lohre,  4  App.  Cas.  at  746,  per  Lord  Blackburn. 
Reported  also  49  L.  J.  Q.  B.  1 23,  41  L.  T.  N.  S.  323,  28  W.  R.  i .  See 
Foneood  v.  North  Wales  Mvtual,  q  Q.  B.  D.  57,  in  case  of  partial  loss, 
49  L.  J.  C.  P.  593,  42  L.  T.  N.  S.  837. 

(»)  AiUheson  v.  Lohre,  4  App.  Cas.  765.  Thompson  v.  Montreal, 
6U.C.(Q.B.)3i9. 

{k)  Johiiiton  V.  Salvage  Association,  19  Q.  B.  D.  460. 

(0  6UC.(Q.B.)319. 
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is  no  doubt  to  encourage  the  assured  to  make  every 
exertion  to  save  his  goods  by  holding  him  out  the 
advantage  of  being  proportionally  reimbursed  for 
the  expenses  which  he  may  incur.  Thus,  if  he  is 
insured  for  ;^200o  in  one  oflSce,  and  for  ;^iooo  in 
another  on  goods  worth  ;^SOOO,  and  to  avoid 
damage  of  an  imminent  fire  he  removes  all  his  goods, 
as  it  turns  out,  in  safety,  the  two  insurers  would 
between  them  contribute  three-fifths  of  the  cost  of 
removal "  (m). 

The  law  laid  down  in  this  case  as  to  a  fire  insur- 
ance seems  quite  in  accordance  with  the  view  of 
Lord  Blackburn  in  Aitcheson  v.  Lohre  [n)  as  to  the 
effect  of  the  sue  and  labour  clause.  Hence  it  could 
never  be  contended  by  an  insurer  that  if  nothing  was 
saved  by  such  removal  he  would  not  be  liable  for  the 
cost  of  an  effort  to  save  it  in  addition  to  the  amount 
of  the  policy,  when  a  clause  such  as  that  above  men- 
tioned was  inserted  in  the  policy  as  an  inducement 
to  salvage. 

When  removal       But  thcsc  rulcs  do  not  of  courso  apply  to  removal 
no  risk.  when  the  assured  is  changing  his  home  or  his  place 

of  business. 

Consent  of  In  such  cascs  the  consent  of  the  insurer  is  always 

removal^  uccessary,  since  the  risk  is  presumably  altered,  and 
neceaaarjr.  must  be  testified  in  the  manner  stipulated  for  in  the 
policy  or  prescribed  by  the  charter  or  other  instru- 
ment or  by  the  statute  constituting  the  insurance 
corporation.  It  need  not  be  in  writing,  unless  so 
stipulated  or  prescribed.  The  usual  condition  is 
that  the  insurers'  assent  shall  be  evidenced  only  by 
written  indorsement  on  the  policy.  They  are  not 
under  any  obligation  to  assent,  and,  if  a  fire  happens 

(m)  Thompson  v.  MorUreal,  6  U.  G.  (Q.  B.)  319  (1850).     Approved 
in  McLaren  v.  Commercial  Unions  12  Ont.  App.  279. 
(n)  4  App.  Caa.  ;64. 
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before  their  assent  is  indorsed,  there  is  no  means  of 
making  them  pay  for  it  (o). 

Even  where  consent  has  been  obtained,  the  risk  is  Goods  not 
not  transferred  till  the  goods  are  removed,  and  they  ?ro«Stt^  *'* 
are  not  covered  in  the  process  of  removal,  being 
then  neither  in  the  old  nor  in  the  new  place  (^) ;  for 
the  assent  does  not  turn  the  policy  pro  tempore  into 
a  voyage  policy,  and  the  risk  of  removal  is  on  the 
assured  or  his  carrier  according  to  the  terms  of  the 
contract  of  carriage. 

Only  one  risk  is  contemplated,  except  by  special  no  protection 
stipulation.     So  assent  to  transfer  will  not  amount  to  removal, 
a  contract  to  cover  goods  in  both  places  until  goods 
to  the  full  amount  insured  have  been  removed  (j). 

On  this  it  may  be  observed — 

1.  That  if  the  removal  is  not  completed  and  the  M'ciurey. 
risk  is  of  the  same  character  in  both  places,  the  discnasecL 
insurers,  by  their  assent  to  the  transfer,  relieve  them- 
selves firom  liability  as  to  either  the  part  transferred 

or  that  which  is  untransferred,  though  it  would  seem 
that  the  very  object  of  their  assent  was  to  continue 
their  liability  in  such  an  event. 

2.  That  though  to  hold  otherwise  would  be  to 
make  the  insurers  liable  to  a  risk  in  two  places,  the 
risk  would  be  of  the  same  character  in  each  place, 
and  the  policy  would  only  be  divided  into  two 
smaller  policies  at  the  same  rate  on  like  risks ;  and 
if  the  liability  were  held  to  exist  in  both  places  it 
would  work  no  unfairness,  since  it  would  cover  goods 
on  their  arrival  at  the  new  place,  and  until  goods  to 
the  value  within  the  policy  had  there  arrived  would 
continue  on  goods  in  the  old  place  to  an  amount 
equal  to  the  balance  not  at  risk  in  the  new  place. 

(o)  Noadv.  Provincial,  Ac,  Co,  i8  U.  C.  (Q.  B.)  584. 
(p)  Kunue  v.  American  Exchange  Fire,  41  N.  Y.  (2  Hand.)  412. 
W\iU  Y.  Republic,  57  Maine  91,  2  Am.  Rep.  22. 
(q)  JTClw  V.  LancaeMre,  6  Ir.  Jw.  N.  S.  63. 
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American  case. 

Wearing 

apparel. 


Horses,  Ac. 


Chattels  oat- 
side  place 
where  insured 
not  covered. 


Place  not 
mentioned, 
goods  pro- 
tected any- 
where. 


3.  That  it  was  enough  in  JifClurcs  Case,  for  the 
purposes  of  the  decision,  to  say  that  goods  to  the  full 
value  covered  by  the  policy  had  been  transferred. 

Sometimes  policies  are  issued  covering  property 
not  only  in  warehouses,  but  in  transit  through  the 
streets,  within  limits  defined  or  undefined  (r). 

A  policy  on  the  goods  in  a  dwelling-house,  and 
covering  wearing  apparel,  has  been  held  in  Iowa  to 
protect  the  assured  against  loss  by  its  destruction  or 
injury  whilst  it  is  being  worn  (s).  This,  however, 
would  seem  to  be  wrong,  because  the  risk  accepted 
under  a  fire  policy  is  essentially  local,  and  depends 
upon  the  structure  and  conditions  of  the  building  in 
which  the  goods  insured  are  contained  (t): 

It  has  also  been  held  in  America  that  description 
of  horses,  or  stock  or  vehicles  (n),  as  kept  in  a  certain 
place,  does  not  preclude  from  recovery  if  they  are 
injured  elsewhere,  by  a  risk  insured  against. 

It  has  been  held  in  Ireland  that  when  locomotive 
chattels,  such  as  agricultural  implements,  carts,  &c., 
are  insured  in  a  certain  place  the  owner  cannot 
recover  for  them,  if  they  are  burnt  outside  the  liniits 
of  the  place  named  (x).  They  are  insured  only 
whilst  in  the  specified  place,  and  while  out  in  the 
fields  or  elsewhere  are  at  owner's  risk.  But  on  return 
to  the  specified  place  the  risk  re-attaches. 

But  an  insurance  on  such  generally,  without  men- 
tion of  place,  would  cover  them  wherever  burnt. 


(r)  Fairchild  v.  Liverpool  and  London,  51  N.  Y.  65.  Merrick  v. 
Germania,  54  Pcnn.  St.  27. 

(s)  Langucville  v.  Western  Insurance  Co.,  51  Iowa  553  (1879),  ^^ 
Am.  Rep.  146.     Noyes  v.  North- Western  Ins.  Co.,  54  Am.  R©JP-  631. 

(t)  Pearson  v.  Commercial  Union,  i  App.  Cas.  505, 45  L.  J.  C.  P.  761, 
36  L.  T.  N.  S.  445,  24  W.  R.  951,  and  per  Cooley,  C.J.,  in  English  v, 
Franklin  Fire  Co.,  54  Am.  Rep.  ^77. 

[u)  M*Clure  v.  Gerard  Fire  and  Marine,  43  Iowa  349,  zz  Am  Rep. 
249,  ajid  cases  there  cited. 

(z)  Gorman  v.  Hand-in-Hand,  I.  R.  1 1,  C«  L.  224, 
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The  American  Courts  seem  to  a  certain  extent  Bemovai  of 
at  variance  with  each  other  on  the  subject  of  re-  fMiSSir 
moval.  The  rule  generally  adopted  is  this :  "  Tem- 
porary removal  of  property,  occasional  or  habitual, 
in  pursuance  of  a  use  which  is  a  certain  necessary 
consequence  arising  from  the  character  of  the  pro- 
perty without  any  change  in  the  ordinary  place  of 
keeping,  will  be  no  defence  to  an  action  on  the 
policy"  (y). 

In  view  of  this,  the  words  '*  contained  in  "  have 
been  interpreted  with  reference  to  the  nature  of  the 
property  to  which  they  are  applied ;  and  it  has  been 
held  that  a  carriage  insured,  as  contained  in  a  certain 
stable,  but  burnt  while  away  for  repairs,  was  at  in- 
surer s  risk  {z). 

The  liability  of  the  insurer  is  limited  to  the  amount  to  what 
for  which  the  premium  is  paid,  but  the  obligation  te^taken.  ^ 
incurred  is  not  to  pay  the  whole  sum,  but  only 
the  damage  done  by  the  peril  insured  against,  not 
exceeding  the  sum  insured.  The  insurer,  if  property 
is  under-insured,  cannot,  independently  of  special 
agreement,  insist  on  paying  only  a  sum  bearing 
the  same  ratio  to  the  damage  as  the  amount 
insured  bears  to  the  full  value  of  the  property 
insured  (a).  This  would  be  penalising  a  man  for 
under-insurance. 

Where,  however,  by  a  fire  policy  ;£soo  was  insured  Proportion 
on  twelve  months'  rent  of  buildings,  such  insurance  SSer-instir^" 
to  cover  the  rent  of  the  buildings  from  the  time  of  ^^"^^ 
fire  until  reinstatement,  and  in  the  proportion  which 
the  period  of  untenantableness  should  bear  to  the 
term  of  rent  insured  not  exceeding  twelve  months' 
rent,  and  the  buildings  were  damaged  by  fire  and 

(y)  hyoM  V.  Providence  Washington  Co.,  43  Am.  Rep.  34,  note. 

(2)  See  London  cmd  Laneaehire  Co.  v.  Qravea,  43  Am.  Rep.  34, 
note,  and  other  caaes  there  cited.  See  alAO  Pearson  v.  Commercial 
^iMm,  vbi  supra,  Noyes  v.  North- Western  Ins,  Co.,  54  Am.  Rep. 
031. 

(«)  nompson  V.  Montreal,  dse,  Co.,  6  U.  C.  (Q.  B.)  319. 
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remained  untenantable  for  some  months,  it  was  held 
by  the  Court  of  Session  in  Scotland  (dubitaiUe  Lord 
Rutherfurd  Clarke)  that  the  insured  could  only  re- 
cover an  amount  bearing  the  same  proportion  to 
;^5oo  as  the  period  of  untenantableness  bore  to 
twelve  months  (&). 

voiunt»ry  self-      'f  he  insurer  may  take  a  risk  of  death  by  any 

deBtniotion,  ,  ,  _''  __  ___  , 

and  death  as  causo  Other  than  by  sentence  of  law,  self-destruction 
^eresuit of  jj^  ^ g^^^ mind, or  the  consequences  of  some  criminal 
violation  of  law.  If  death  ensue  from  any  of  these 
causes,  the  insurer  is  not  liable,  since  it  is  contrary 
to  the  policy  of  the  law,  in  such  case,  to  allow  the 
insurance-money  to  be  recovered  (c).  Thus,  it  has 
been  held  that  where  death  resulted  from  an  opera- 
tion unlawfully  performed  to  procure  abortion  the 
insurers  were  not  liable  (d).  And  the  same  has 
been  held  in  America  where  the  assured  was  acci- 
dentally killed  in  a  mSUe  caused  by  his  assaulting 
another  person  (e).  There  must  be  some  relation 
between  the  violation  of  law  and  the  death  to  make 
good  the  insurer's  defence — i,e,,  the  death  must  be 
directly  connected  with  the  criminal  act  (/).  Under 
this  principle  will  fall  the  cases  just  mentioned,  and 
also  death  by  duelling  (^),  in  a  prize-fight  (A),  or  an 
unlawful  sport  (i). 

Where  a  policy  contained  a  proviso  that  in  case 
the  assured  should  die  by  his  own  hands,  or  by  the 
hands  of  justice,  the  policy  should    be  void,   the 


(6)  Buchanan  v.  Liverpool,  London,  and  Olobe,  ii  C.  S.  C.  (4th 
Beries)  1032,  21  Sc.  L.  R.  696. 

(c)  Amicable  v.  BoUand,  2  Dow.  &  CI.  i,  4  Bligh  N.  S.  194,  per 
Brougham,  C,  reversing  BoUand  v.  Disney,  3*Russ.  351. 

{d)  Horn  v.  Anglo- Australian,  30  L.  J.  Ch.  511,  4  L.  T.  N.  S.  143, 
9  W.  R.  359,  7  Jur.  N.  S.  673.  Hatch  v.  Mutual  Life,  21  Am.  Rep. 
541.  Bradley  v.  Mutual  Beneficial  Life,  6  Am.  Rep.  115,  45  N.  Y. 
422. 

(e)  Murray  v.  Ifew  York  Co,,  48  Am.  Rep.  658. 

(/)  Bradley  v.  MuUud  Co.,  45  N.  Y.  422. 

\g)  Per  Tindal,  C..T.,  Borrodaile  v.  Hunier,  5  Scott  N.  R.  418, 
12  L.  J.  C.  P.  225,  5  M.  &  S.  639,  7  Jur.  443. 

{h)  Murray  v.  New  York  Co.,  96  N.  Y.  614, 48  Am.  Rep.  661. 

(»)  Travellers'  Co,  v.  Seavers,  19  Wallace  (U.  S.)  531. 
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assured  threw  himself  into  the  Thames  and  was 
drowned;  and  the  jury  having  found  that  he  did 
so  voluntarily,  knowing  that  he  should  destroy  his 
life,  but  without  being  able  to  judge  between  right 
and  wrong,  it  was  held  that  the  policy  was  avoided, 
as  the  proviso  included  all  acts  of  voluntary  self- 
destruction  {j). 

The  contract  of  life  insurance  contains  an  implied  implied  condi- 
condition  that  the  insured  will  not    intentionally  ^^icidT*""^ 
terminate  his  own  life  (k). 

In  Borrodaile  v.  Hunter  (I)  Erskine,  J.,  said  that  to  saicide. 
come  within  the  proviso  the  act  of  self-destruction 
should  be  the  voluntary  and  wilful  act  of  a  man 
having  at  the  time  sufficient  powers  of  mind  and 
reason  to  understand  the  physical  nature  and  conse- 
quences of  such  act,  and  having  at  the  time  a  purpose 
and  intention  to  cause  his  own  death  by  that  act ;  and 
that  the  question  whether  at  the  time  he  was  capable 
of  understanding  and  appreciating  the  moral  nature 
and  quality  of  his  purpose  is  not  relevant  to  the 
inquiry  further  than  as  it  might  help  to  illustrate 
the  extent  of  his  capacity  to  understand  the  physical 
character  of  the  act  itself. 

Where,  however,  there  is    no    provision    in    the  suicwe  while 
policy  that  it  should  be  void  if  the  party  whose  life  *°**^*'' 
is  insured  should  die  by  his  own  hands,  &c.,  the 
policy  will  not  be  avoided  by  his  destroying  him- 
self while  in  a  state  of  mental  derangement  (m). 

(f)  Borrodaile  v.  Hunter,  5  M.  &  G.  639,  7  Jur.  443,  5  Scott  N.  R. 
418, 12  L.  J.  C.  P.  225.  Slarmant  v.  Waterloo,  <te.  Co,,  i  F.  &  F.  22. 
Schvlize  V.  Insurance  Co.,  48  Am.  Rep.  676. 

(i)  JJiMer  v.  Mutual  Life,  69  Fed.  Rep.  505,  70  Fed.  Rep.  955. 
Iftt/iw/  Life  V.  Lenbrie,  71  Fed.  Rep.  843. 

(0  5  Scott,  N.  R.  74,  eupra. 

(*»)  Horn  V.  Anglo- Australian  Insurance  Co.,  4  L.  T.  N.  S.  142, 
^  L  J.  N.  S.  Ch.  SI  I,  9  W.  R.  359,  7  Jur.  N.  S.  678.  Brestead  v. 
'omer«,  8  N.  Y.  299.  Dufaur  v.  Professional  Life  Assurance  Co., 
^5  Beav.  602,  27  L.  J.  Ch.  817,  32  L.  T.  25,  4  Jur.  N.  S.  841.  Vyse  v. 
W'afce/ieW,  6  M.  &  W.  442.  Moore  v.  WooUey,  4  EIL  &  B.  243, 
24 U  J.  Q.  B.  40,  24  L,  T.  1 55,  3  W.  R.  66,  i  Jur.  N.  S.  468.  Priichard 
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Warranty 
against 
committing 
snlcide  sane 
or  Insane. 


Life  taken 
hj  assured. 


But  a  covenant  in  a  policy  of  life  insurance  that 
the  insured  will  not  die  by  his  own  act  while  in- 
sane, is  not  void  as  one  known  by  the  parties  to  be 
impossible  of  performance,  but  is  valid  as  creating 
an  excepted  risk  (?i). 

Where  an  application  for  a  life  policy,  for  the 
benefit  of  creditors,  stated  that  it  was  the  basis  of 
the  contract,  and  the  applicant  warranted  that  he 
would  not  commit  suicide,  whether  sane  or  insane, 
during  the  period  of  one  year  from  the  d^te  of  the 
contract,  and  the  policy  stated  that  the  application 
was  made  part  of  the  contract ;  the  applicant  com- 
mitted suicide  within  the  year  whilst  insane,  and  it 
was  held  that  the  warranty  against  suicide  was  a 
condition  of  liability  and  therefore  the  company  was 
not  liable  (o). 

If  the  life  on  which  the  policy  is  granted  be 
feloniously  taken  by  the  person  who  would  otherwise 
receive  the  insurance-money,  insurers  are  discharged, 
and  the  money  cannot  be  recovered  from  them  ( p) 
by  the  felon  himself  or  by  any  person  claiming 
through  him ;  but  this  principle  does  not  bar  those 
who  claim  with  clean  hands  themselves  and  as 
executors  of  the  innocent  assured  (q). 

"  The  greatest  good  faith  is  required  at  the  hands 
of  a  person  effecting  an  insurance ;  if  that  person 
wilfully  assists  in  bringing  about  the  event  which  is 
to  subject  the  insurer  to  the  payment  of  the  money 

V.  MercJumts'  and  Tradesmen's  Life  Insurance  Co.,  27  L.  J.  C.  P.  169, 
3  C.  B.  N.  S.  622,  30  L.  T.  318,  6  W.  R.  340,  4  Jur.  N.  S.  307.  Wain- 
wright  v.  Bland,  i  Moo.  &  Rob.  480,  i  M.  &  W.  32,  5  L.  J.  N.  S.  Ex. 
147.  Manhattan  Life  Co.  v.  Broughton,  109  U.  S.  (2  Davis)  126, 
where  the  authorities,  English  and  American,  are  discussed. 

(n)  Mutual  Life  v.  Kelly,  114  Fed.  Ren.  268. 

(o)  EUinger  v.  Mutual  Life  of  New  York  (1905),  I  K.  B.  31,  74  L.  J. 
K.  B.  39,  91  L.  T.  7ss>  53  W.  R.  134,  21  T.  L,  R.  20,  10  Com.  Cas.  22 
C.  A. 

(p)  Prince  of  Wales  Insurance  Co.  v.  Palmer,  25  Beav.  605  ;  but 
see  Armstrong  v.  Mutual  Life,  20  Blatch.  (U.  S.)  493, 

{q)  Cleaver  v.  Mutual  Resent  Fund  Assur.  Co.  (1892),  I  Q.  B.  147, 
66  L.  T.  221, 61  L.  J.  Q.  B.  128,  8  Tuues  L.  R.  139. 
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he  cannot  enforce  it,  but  if  a  third  person  unlaw- 
fully bring  about  the  event,  that  is  no  reason  why 
the  innocent  assured  or  his  representative  should 
not  enforce  the  policy  "  (r). 

Elaborate  precautions  are  taken  in  the  Friendly  insurance  by 
Societies  Act,  1896  (s),  and  by  incorporation  in  the  g^tety.^ 
Collecting  Societies  and  Industrial  Association  Com- 
panies Act,  1896  (0,  to  prevent  child-murder  with 
a  view  to  the  profit  to  be  made  out  of  the  burial 
club  payments  (a). 

The  total  amount  payable  on  the  death  of  a  child 
under  five  from  however  many  insuring  societies 
may  not  exceed  £6,  and  of  a  child  between  five  and 
ten  may  not  exceed  £  i  o  (v). 

The  insurance-money  is  payable  (under  penalty) 
only— 

(i)  To  the  parent  or  personal  representative  of 
the  parent. 

(2)  On  production  of  a  certificate  of  death 
written  upon  and  marked  in  a  particular  way  by 
the  registrar  so  as  to  confine  its  use  to  an  insurance 
society,  but  nothing  respecting  payments  on  the  death 
of  children  applies  where  the  person  insuring  has 
an  interest  in  the  life  of  the  child  insured. 

The  registrar  may  not  grant  a  certificate  to  obtain 
a.n  amount  in  excess  of  that  above  limited,  nor  with- 
out a  certificate  as  to  the  cause  of  death  from  a 
coroner  or  registered  medical  man,  and  the  insuring 
societies  are  bound  to  inquire  whether  any  and  what 

jj)  WaiTiewrigJU  v.  Bland,  i  Moo.  &  Rob.  487,  per  Lord  Abinger, 
'°-  .  («)  59  &  60  Vict.  c.  25.  (0  Ibid,  c.  26. 

.  (u)  A  conviction  for  not  properly  tending  children  and  giving  them 
un proper  and  insufficient  nourishment  would  probably  debar  from 
recovery  of  the  burial  club  provision. 
(«)  See  ss.  62  to  67  of  c.  25  and  s.  13  of  c.  26. 
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Meaning:  of 
«>  commit 
raldde." 


American 
view. 


sums  of  money  have  been  paid  on  the  same  death 
by  other  societies, 

Children  over  ten  are  not  protected  by  the  Act. 
And  its  provisions  appear  inadequate  for  the  pur- 
poses for  which  they  were  intended.  It  seems 
desirable  that  some  change  should  be  made,  casting 
upon  the  insurers  the  duty  of  paying  the  funeral 
expenses  and  no  more.  If  this  were  done,  the 
prospect  of  profit  which  now  leads  to  the  crime  of 
child-murder  would  be  taken  away. 

The  words  "  commit  suicide  "  have  been  held  to 
include  all  acts  of  voluntary  destruction,  whatever 
the  state  of  mind  of  the  assured  (w).  But  these 
cases  turn  on  the  interpretation  of  express  words,  by 
which  the  insurer  seeks  to  limit  the  risk  which  he 
will  take,  and  he  is  the  sole  judge  of  what  risk  he 
will  take  (a;).  If  the  word  "  suicide  "  be  used,  but  the 
act  causing  death  be  not  voluntary,  and  the  assured 
did  not  know  what  he  was  doing,  the  act  is  within 
the  risk  (y).  If  nothing  is  said  in  the  policy  about 
suicide,  the  insurer  is  liable,  unless  felo  de  se  is 
proved  (z).  Proof  lies  on  the  insurer,  and,  if  the 
death  is  explicable  in  two  ways,  the  presumption  is 
against  suicide  (a).  But  if  it  is  clear  that  a  man 
died  by  his  own  hands,  the  American  Courts,  though 
they  follow  Tindal,  C.J.  (&),  in  his  opinion  that 
dying  by  his  own  hands  and  suicide  are  synonymous 
terms,  hold  that  the  policy  will  be  void  unless  the 
deceased  was  so  insane  as  to  be  unconscious  that 
the  act  he  was  doing  would  cause  his   death,  or 

(it)  Clift  V.  Schtoabe,  3  C.  B.  437,  2  C.  &  K.  134,  17  L.  J.  C.  P. 
2,  7  L.  T.  342. 

(x)  Borrodaile  v.  Hunter,  5  M.  &;  G.  639,  12  L.  J.  C.  P.  225,  7  Jur. 
44  3»  5  Scott  N.  R.  418,  per  Maule,  J.  Cooper  y.  Massaehusetis,  3  Am. 
Rep.  45 1  and  notes. 

(y)  8tormonl  v.  Waterloo  Co.,  i  F.  &  F.  22. 

(z)  Horn  v.  Anglo-Australian,  30  L.  J.  Ch.  511,  4  L.  T.  N.  S.  143, 
9  W.  R.  359,  7  Jur.  N.  S.  673.  Dujaur  v.  Professional  Life  Co., 
25  Beav.  602,  27  L.  J.  Ch.  817,  32  L.  T.  25,  4  Jur.  N.  S.  841. 

(a)  MaUory  v.  Travellers'  Co.,  7  Am.  Rep,  410, 47  N.  Y.  552. 

(&)  Borrodaile  v.  Hunter,  ubi  sup. 
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unless  he  committed  it  under  the  influence  of  some 
insane  and  irresistible  impulse  (c).  In  a  case,  how-  Scifkiiiingr, 
ever,  where  there  was  an  exemption  of  self-destruc-  norknowiSf 
tion  in  any  form,  "  except  upon  proof  that  the  same  ^^,IJi^o^'* 
is  the  direct  result  of  disease,  or  of  accident  occur-  aequenceB. 
ring  without  the  voluntary  act  of  the  assured,"  it 
was  held  not  to  prevent  liability  for  an  intentional 
self-killing,  when  the  reasoning  faculties  were  so 
impaired  by  insanity  as  to  be  incapable  of  under- 
standing the  moral  character  of  the  act,  even 
though  appreciating  its  physical  nature  and  conse- 
quences (d).  And  a  self-killing  by  an  insane  person, 
understanding  the  physical  nature  and  consequences 
of  the  act,  but  not  its  moral  aspect,  is  not  a  death  by 
suicide  within  a  condition  in  a  life  policy  that  it 
should  be  void  in  case  of  suicide  {e).  Some  policies 
are  drawn  to  exclude  risk  of  suicide  whatever  the 
state  of  the  man's  mind,  without  considering  the 
question  of  his  responsibility  (/).  In  others  pro- 
vision is  made  for  return  of  premiums  in  case  of 
suicide  (y). 

Where   the   policy   stipulates    against    liability,  Presumption 
should  the  assured  commit  suicide  whether  sane^^id?. 
or  insane,  if  the  evidence  is  conflicting  it  will  be 
presumed  that  death  was  accidental  and  not  inten- 
tional (A). 

Where  a  contract  of  insurance  is  held  void  on  voinnteer  and 
grounds  of  public  policy,  as,  for  example,  in  a  case  Jj5^pS.y 
of  felo  de  se,  neither  the  assignee  under  a  voluntary  can't  recover 

(c)  Van  Zandl  v.  Mutual  Ben,  LifCf  14  Am.  Rep.  215.  BresUad  v. 
Farmers f  8  N.  Y.  299,  discussing  aU  English  cases  to  1853,  approyed 
in  MaiihaUan  Co.  ▼.  BrougJUon,  109  U.  S.  (2  Davis)  121. 

(rf)  Connecticut  Mutual  Life  v.  Akens,  1 50  U.  S.  Rep.  468.  Accident 
Co.  V.  Crandal,  120  U.  8.  527.  Riiter  v.  Mutual  Life,  69  Fed.  Rep. 
S05i  70  Fed.  Rep.  955.     Mutual  Life  v.  Lenbrie,  71  Fed.  Rep.  843. 

(e)  Manhattan  Life  v.  Broughton,  109  U.  S.  121. 

(/)  Bigelow  v.  Berkshire,  19  Am.  Rep.  628  n.  93  U.  S.  (3  Otto) 
284. 

{g)  Slormont  v.  Waterloo  Co.,  i  F.  &  F.  22. 

{h)  IngeraoU  ▼.  Knights  of  Golden  Rule,  47  Fed.  Rep.  272.  Con- 
neeticHt  Mutual  v.  McWhirter,  73  Fed.  Rep.  444. 
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assignment,  nor  the  assignee  in  bankruptcy  of  the 
assured,  can  recover  thereon  (i). 

usmti  con-  Policics  usually  provide  that  in  cases  of  suicide 

o/suTcide^*^  during  insanity  the  policy  shall  not  be  paid  in  full 
whilst  insane,  ^^j.  treated  jis  surrendered,  and  the  surrender  value 
thereof  paid  to  the  personal  representatives  or  other 
beneficiaries  named  therein.  By  this  means  sub- 
stantial justice  is  done  (and  all  possible  motive  for 
suicide  as  a  means  of  provision  for  one's  family  re- 
moved (k)  ),  since  the  insurer  avoids  having  his  risk 
increased  by  the  acceleration  of  death  in  such  a 
manner  by  treating  such  an  event  as  resignation  of 
the  utmost  benefit  derivable  from  the  policy,  and 
the  representatives  of  the  assured  and  his  estate  are 
not  deprived  of  the  benefit  of  the  policy  so  far  as  it 
was  earned  by  payment  of  premiums. 

ciauae  that  Policics  generally  contain  another  clause  avoiding 

^*rS!>r^'''  them  "if  the  life  assured  die  by  his  own  hands,  the 
Buidde^of^  hands  of  justice,  by  duelling,  or  by  suicide ;  but  if 
assignor.  any  third  party  have  acquired  a  bond  fids  interest 
therein,  by  assignment  or  by  legal  or  equitable  lien 
for  a  valuable  consideration,  or  as  security  for  money, 
the  insurance  thereby  effected  shall  nevertheless  be 
valid  and  of  full  effect."  The  expression  *'  any  third 
party  "  will  not  be  construed  to  mean  a  person  who, 
by  operation  of  law,  becomes  the  assignee  of  the 
estate  of  the  man  whose  life  is  insured  as  a  mere 
personal  or  legal  representative  to  collect  and  ad- 
minister the  estate.  He  is  not  a  third  party  in  the 
true  sense  of  the  term.  He  is  a  person  invested 
with  certain  powers  to  distribute  the  estate  accord- 
ing to  justice  and  equity;  even  if  he  be  a  third 
party  he  is  not  one  who  has  the  policy  vested   in 

(»)  Amicable  v.  BoUand,  4  Bligli  N.  S.  194,  2  Dow.  &  CT.  i.  But 
see  Moore  v.  Wodsey^  4  E.  &  B.  243,  24  L.  J.  Q.  B.  40,  i  Jur.  N.  S. 
468,  24  L.  T.  155,  3  W.  R.  66.  Cledvcr  v.  Mutual  Reserve  Fund,  <tr., 
(i8q2)  I  Q.  B.  147.  66  L.  T.  221,  61  L.  J.  Q.  B.  128. 

(k)  Lotin{fa  v.  Comincrcial  Union  Ina,  Co.,  vide  the  Times,  5  Dec, 
1884. 
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him  for  a  valuable  consideration  (I).  In  this  case  Reason  for 
Cockburn,  C.J.,  said:  "I  think  it  may  be  safely '''*°*^* 
taken  for  granted  that  the  reason  why  insurance 
companies  on  insuring  a  life  provide  that  in  the 
event  of  the  violent  death  of  the  person  assured,  by 
his  own  hands  or  by  the  hands  of  an  executioner, 
they  shall  not  be  obliged  to  pay,  is  that  they  insure 
upon  the  calculation  of  the  average  duration  of 
human  life.  Were  it  not  for  this  clause  a  party 
might  insure  for  the  benefit  of  those  who  are  to 
come  after  him,  intending  all  the  time  to  put  an 
end  to  his  life  (m).  On  the  other  hand,  if  policies 
were  liable  to  be  defeated  by  such  a  death  under 
every  state  of  things,  one  great  inducement  to  per- 
sons to  insure,  namely,  the  possibility  of  disposing 
of  their  policies,  if  expedient,  would  be  taken  away. 
Therefore  a  sort  of  compromise  has  been  made. 
The  company  protect  themselves  against  any  such 
abridgment  of  life ;  but  they  say  if  the  policy  has 
heen  parted  with  for  a  valuable  consideration  the 
forfeiture  shall  not  take  efiect "  (7^).  If  the  policy  Loan  by 
contain  such  a  clause,  and  the  assured  borrows  ^^^-^  ^ 
money  of  the  company  on  mortgage  of  other  pro-  f^^J^^^^^ 
perty  and  deposits  the  policy  as  collateral  security,  «uch  ciaui. 
and  subsequently  commits  suicide  under  temporary 
insanity,  the  company  and  the  assured  will  stand  in 
the  same  position  as  if  the  policy  were  mortgaged 
to  a  third  person,  and  therefore  the  company  will 
come  within  the  exception  in  the  clause,  and 
the  policy  will  be  valid  to  the  extent  of  the  mort- 
gage debt,  which  will  be  considered  satisfied  so  far 
as  the  policy-moneys   extend  (0).      It    seems    also 

(0  Jaekaon  v.  Forater,  29  L. J.Q.B.  8,  per  Cockburn,  C.J.,  1  E.  &  E. 
463,  33  L.  T.  290,  7  W.  R.  202,  578.  Moore  v.  WooUnj,  4  E.  &  B. 
243»  24  L,  J.  Q.  B.  40, 1  Jur.  N.  S.  468,  24  L.  T.  1 55,  3  \V.  R.  66. 

(*»)  Suicide  in  a  sane  mind  would  avoid  the  policy.  Horn  v.  Anglo- 
AuMralian,  dtc,  30  h.  J.  Ch.  511,  i)er  Wood,  V.C.,  reported  also 
4  U  T.  N.  S.  142,  7  Jur.  N.  S.  673,  6  W.  R.  359. 

(»)  Per  Cockburn,  C.J.,  Jackaon  v.  Forster,  aupra. 

(0)  While  V.  Britiah  Empire,  dic.  Co.,  L.  R.  7  Eq.  394,  38  L.  J. 
Pi-  53»  17  W.  R.  26,  19  L.  T.  N.  S.  306.  Cook  v.  Black,  i  Hare  390, 
0Jur.i64,iiL.J.  Ch.  268. 
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that  if  the  mortgagor's  representative  had  redeemed 
the  mortgage  from  other  sources  he  would  be 
entitled  to  recover  on  the  policy  for  the  benefit  of 
the  mortgagor's  estate ;  for  Wood,  V.C,  said,  "  The 
object  of  the  condition  is  to  increase  the  value  of 
the  policy  to  the  holder — i.e.,  in  the  first  place,  to  the 
assured ;  and  I  do  not  see  how  I  can  hold  that  in 
the  absence  of  fraud  the  estate  of  the  assured  is  to 
be  deprived  of  the  benefit  intended  to  be  given  him 
by  the  exception,  merely  because  the  mortgage 
happens  to  be  fully  secured  "  (p). 

Policy  under  Where  a  policy  has  been  issued  under  the  Married 
Women's  Womcu's  Property  Acts,  1870  and  1882,  it  would 
Property  Acta,  g^^jjj  j.^  y^^  avoided  by  suicido  of  the  assured  in  the 
same  way  as  any  other  policy ;  because  if  a  man  is 
thus  allowed  to  provide  for  his  family  in  the  event 
of  suicide,  one  restraijit  against  self-destruction  is 
removed,  and  he  might  effect  such  an  insurance, 
intending  all  the  while  to  terminate  his  existence. 
Suicide  in  this  as  much  as  in  any  other  case  is  a  risk 
not  taken  into  account  or  insured  against  by  the 
insurance  office. 

«•  Die  by  own        An  assurod  effected  a  policy  on  his  own  life,  in 

which  was  a  proviso  avoiding  the  same  if  the  assured 

should  "die  by  his  own  hands";  and  he  assigned 

the  policy  to  trustees  of  a  settlement  and  covenanted 

with  them  to  pay  the  premiums,  and  to  "  do  and 

perform  all  such  acts,  matters,  and  things  as  should 

Kfltect  of         be  requisite  for  keeping  the  policy  on  foot."     The 

corenanTto/     assurod  afterwards  drowned  himself  whilst  insane, 

orJoSu""^      and  in  an  action  against  the  insurers  the  Court  held 

the  policy  avoided,  and  also  that  the  trustees  were 

not  entitled  under  the  covenant  to  recover  the  money 

from  the  estate  of  the  assured  (q). 

(p)  Solicitors  and  Oeneral  Life,  dbc,  Co.  v.  Lamb,  2  De  G.  J.  & 
S.  251,  I  H.  &  M.  716,  33  L.  J.  N.  S.  Ch.  426,  12  W.  R,  941,  lO 
L.  T.  N.  S.  702,  10  Jur.  N.  S.  739,  4  N.  R.  313,  followed  in  City 
Bank  v.  Sovereign  Life  Insurance  Co.,  32  W.  R.  657. 

{q)  Dormay  v.  Borrodaile,  ii  Jut.  231,  379,  5  C.  B.  380, 10  Beav. 
335,  9  L.  T.  449,  16  L.  J.  Ch.  337. 
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CHAPTER  V. 

GENERAL   INQUIRIES   MADE    BY    INSURERS. 

In  life  insurance  the  inquiries  made  by  insurers  go 
to — 

I.  The  age  of  the  applicant.  This  is  important 
with  regard  to  the  average  duration  of  human  life. 
But  there  may  be  other  circumstances  tending  to 
show  that  the  life  will  be  of  more  or  less  than 
average  duration. 

2-  His  family  history,  as  giving  a  clue  db  extra  to 
his  probable  constitution  and  prospect  of  longevity. 
Under  this  head  questions  are  usually  asked  as  to 
his  parents,  grand-parents,  and  brothers  and  sisters, 
and  what  diseases,  if  dead,  they  died  of. 

3.  The  personal  health,  present  and  past,  of 
the  applicant,  including  therein  his  constitutional 
history. 

4.  His  moral  history,  including  therein  his  habits 
of  life  past  and  present.  Under  this  are  included 
questions  as  to  steadiness  and  sobriety,  and  whether 
a  man  is  married  or  not  (a). 

5.  His  gco^n*aphicuI  tMi-silii^ii. 
surance    ralc^s   woirUl 
district  of  Southern 
Besides  this,  climate 
genorally  and  in 
af  individuals,  as. 

(o)   FWe  JtffriM 
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to  men  of  certain  nationalities,   constitution,  and 
habits. 

6.  His  occupation.  Some  trades  and  occupations 
are  more  hazardous  than  others — e.^.,  a  soldier's  than 
a  farmer's,  a  sailor's  than  a  landsman's.  And  where 
there  is  no  apparent  difference  in  risk,  the  statistical 
tables  show  a  longer  average  of  life  in  one  profession 
than  in  another,  and  insurance  companies  for  the 
purpose  of  their  business  make  close  investigation  of 
the  Registrar- General's  returns.  Moreover,  in  acci- 
dent insurance  liability  to  injury  varies  very  greatly 
with  the  occupation  irrespective  of  its  healthiness 
or  unhealthiness. 

Full  and  fair  disclosure  is  required  by  good  faith 
from  the  assured  on  all  these  points  and  on  any 
others  inquired  of  by  the  insurer,  and  on  all,  if  any, 
other  matters  within  the  knowledge  of  the  assured 
and  material  to  the  risk  (6). 

Questions  as  to  misrepresentation  and  concealment 
by  the  assured  rarely  arise  on  life  policies,  owing 
to  the  usual  procedure  in  effecting  them ;  for  the 
business  of  insurance  is  now  reduced  to  a  scientific 
routine,  and  a  series  of  carefully  drawn  questions 
are  put  to  the  applicant,  and  the  truth  of  his  answers 
is  vouched  and  agreed  by  him  to  constitute  the 
basis  of  the  contract,  or  incorporated  by  reference  or 
otherwise  in  the  policy ;  in  other  words,  the  facts 
so  stated  are  said  to  be  warranted  (c). 

Such  warranty  precludes  all  dispute  as  to  the 
materiality  of  the  questions  put,  but  does  not  con- 
stitute the  sole  obligation  of  the  applicant — since 
non-disclosure  of  material  facts,  not  coming  within 
the  terms  of  the  warranted  declaration,  will  bar 
recovery  on  the  policy  as  effectually  as  breach  of 
warranty.     The  object  of  the  procedure  above  stated 

(6)  Vide  cap.  vii.,  on  MiBrepresentation. 
(c)  Vide  cap.  vL,  on  Warranty. 
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is  to  prevent  issues  being  raised  as  to  the  materiality 
of  this  or  that  fact,  at  a  date  which  in  all  human 
probability  will  be  long  subsequent  to  the  grant  of 
the  policy,  and  when,  possibly,  every  party  to  the 
transaction,  or  competent  witness  thereto,  will  be  as 
dead  as  the  person  on  whose  life  it  was  made. 

I .  Age  will  be  admitted  by  insurers  if  satisfactory  Age. 
proof  be  furnished  by  birth  or  baptismal  certificate. 
If  not  admitted  but  warranted,  strict  proof  is  neces- 
sary that  the  age  is  exactly  as  warranted  (d). 

3.  A  man  is  not  bound  under  the  question  as  to  Personal 
other  facts  material  to  the  risk,  or  in  the  absence  of  and  paa^!^^'^ 
questions,  to  disclose  anything  as  to  his  present  or 
past  health,  which  has  not  had  and  is  not  by  its 
nature  calculated  to  have  a  steady  and  continuous 
effect  towards  shortening  his  life  (c).  But  pre- 
disposition to  a  disease  medically  known  to  have 
such  effect  must  be  disclosed,  as  also  previous 
attacks  of  such  disease  (/).  The  same  rules  apply 
as  to  answering  questions  regarding  serious  illness 
or  injury  (j/).  In  answering  this  question,  honest 
belief  in  the  truth  of  the  answer  is  all  that  is 
required  (A),  unless  the  truth  of  the  statement  is 
warranted,  in  which  case  the  untruth,  without  any 
moral  guilt,  avoids  the  insurance.  If  a  man  does 
not  know  that  certain  complaints  which  he  has  had 
come  within  the  scope  of  the  inquiry,  the  insurer 
must  suffer  for  his  ambiguity  (i),  and  the  warranties 


{d)  Cazenove  v.  Briiish  Equitable,  6  C.  B.  N.  S.  437,  29  L.  J.  C.  P. 
160,  I  L.  T.  N.  S.  484,  5  Jur.  N.  S.  1309,  8  W.  R.  243.  Seo  also 
Westropp  V.  Bruce,  Batty  (I r.  K.  B.)  155,  206.  Life  Association  of 
Scotland  v.  Foster,  1 1  C.  S.  C.  (3rd  series)  35 1. 

(c)  WaUon  v.  Mainwaring,  2  Park  Ins.  650,  4  Taunt.  yS^. 

if)  Morrison  v.  Muspratt,  4  Bing.  60. 

(g)  Connecticut  Co,  v.  Moore,  6  App.  Cos.  644.  See  New  York 
Insurance  Co.  v.  Flack,  3  Maryland  341,  and  Ins.  Co.  v.  Wilkinson, 
13  Wall.  (U.  S.)  222,  for  criterion  of  seriousness. 

(A)  Jon€s  ^r.  Provincial,  3  C.  B.  (N.  S.)  65,  26  L.  J.  C.  P.  272, 
3  Jur.  N.  S.  1004,  5  W.  R.  885.     Thomson  v.  Weems,  9  App.  Cas.  671. 

(»)  Life  Association  of  Scotland  v.  Foster,  11  C.  S.  C.  (3rd  aeries) 
351. 
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Meaning  of 
the  word 
"diaeaae." 


Partioolur 


of  the  insured  do  not  extend  to  latent  and  unknown 
disease. 

The  word  "  disease  "  being  unrestricted  by  any- 
thing in  the  context  includes  disease  of  mind  as  well 
as  of  body  (k). 

A  disease  requiring  confinement  in  bed  has  been 
held  to  be  one  calling  for  the  attendance  of  a 
physician  (I). 

A  ''  locul  disease  "  has  in  one  American  case  been 
held  to  include  tubercle  as  a  matter  of  law  (m). 
But  usually  the  American  Courts  leave  any  question 
where  there  is  doubt  as  to  the  disease  being  local 
or  general  to  the  jury.  English  cases  are  rare,  owing 
to  the  arbitration  clauses  contained  in  policies. 

Particular  diseases  must  in  any  case  be  disclosed 
if  material.  The  insurers  ask  specific  questions  as 
to  certain  diseases,  such  as  scrofula,  insanity,  epilepsy, 
fits,  lung  disease,  heart  disease,  rheumatism,  gout, 
and  even  dyspepsia,  but  they  add  general  words  to 
bring  to  the  applicant's  notice  the  need  of  disclosing 
complaints  material  to  be  known  for  settling  the 
premium  or  taking  the  risk.  A  general  question 
asking  whether  the  applicant  ever  had  any  other 
illness,  local  disease,  or  personal  injury  has  been 
described  as  embarrassing,  and  one  which  could 
hardly  be  expected  to  be  answered  with  strict  and 
literal  truth ;  for  a  man  of  mature  age  cannot 
reasonably  be  expected  to  recollect  and  disclose 
every  illness,  however  slight,  or  every  personal  in- 
jury, consisting  of  a  contusion,  cut,  or  blow,  which 
he  might  have  suffered  from  in  the  course  of  his 
life  ;  and  such  a  question  must  be  read,  to  make  it 
reasonable,  with  some  limitation  and' qualification  as 

{k)  Connecticut  Mutual  v.  Akens,  150  U.  S.  Rep.  468. 
(/)  Cazenove  v.  British  Equitable,  aupra, 

(m)  A  Calif oraian  case,  42  Cal.  523  ;  but  see  Ins,  Co,  v,  Tf  i^ib'ii9oii, 
13 WaU (U.S.)  222. 
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referring  only  to  indisposition  of  a  somewhat  severe 
or  serious  character  (n). 

To  the  question  whether  the  applicant  ever  had  Affection  of 
the  disease  of  "  affection  of  the  liver,"  the  answer 
being  "  No,"  it  was  held  to  be  a  fair  and  true  one  if 
the  insured  never  had  an  aflFection  of  that  organ 
amounting  to  disease,  as  the  question  did  not 
require  him  to  state  every  instance  of  slight  dis- 
order aflFecting  the  liver  which  left  no  injury  to 
health  (o). 

Afflicted  with  fits  means  constitutionally  liable  to  Afflicted  with 
them,    e.g.,   epileptic  (p),   but    even   if   the    words 
"epileptic   or  other  fics"  be  used,  fainting  fits  are 
not  included  (j). 

American  cases  distinguish  from  this  the  question, 
"Have  you  ever  had  fits?"  (r). 

A  man  may  honestly  say  "  No  "  to  the  question,  Afflicted  with 
whether  he  had  gout,  though  to  a  doctor  it  would  ^^^^ 
be   clear,  from  symptoms   not   felt,  or  if  felt  not 
understood   by  the  life,  that  the  gout  was  flying 
about  his  system  («). 

Only  what   is  the  result  of  the  diseases  called  "Spitting  of 
"  spitting  of  blood  "  need  be  specified — i.c.,  bringing 
blood  from  throat  or  lungs  (not  from  the  teeth  or 
stomach)  (t),  as  a  symptom  of  a  disease  tending  to 
shorten  life. 

As  a  means  of  testing  the  accuracy  of  statements  Medical 
as   to    health,    reference    is  required  to  the  usual '"®'^^'^*" 

(n)  Conneetieui  Muiual,  Ac.  Go.  v.  Moore,  6  App.  Cas.  648. 

(o)  Connecticut  Mutual^  dec.  v.  Union  Trusty  dsc,  112  U.  S.  250. 

(p)  ChaUock  v.  Shaw,  i  M.  &  R.  498. 

(g)  Shilling  v.  Accidental  Death,  i  F.  &  F.  1 16,  2  H.  &  N.  42,  27 
L.  J.  Ex.  16,  5  W.  R.  567. 

(r)  Etna  Ins.  Co.  v.  France,  94  U.  S.  (4  Otto)  561. 

(«)  Fowkes  V.  Manchester,  3  B.  &  S.  917,  32  L.  J.  Q.  B.  153,  8 
L.  T.  N.  S.  309,  II  W.  R.  622. 

(0  Oeach  v.  IngaU,  14  M.  &  W.  95,  15  L.  J.  Ex.  37,  9  Jiir.  691. 
Walson  V.  Maintoaring,  4  Taunt.  763. 
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medical  attendant  (u)  of  the  applicant,  and  for  him 
to  say  that  he  had  no  medical  man,  though  he  had 
recently,  if  only  once,  been  attended  for  a  severe 
illness,  would  preclude  his  recovering  under  the 
policy  (x). 

When  the  usual  medical  attendant  is  asked  for, 
it  is  not  enough  in  case  of  a  change,  eg.,  on  marriage, 
to  name  the  doctor  last  attending,  if  another  has 
previously  and  for  long  attended.  It  is  for  the 
jury  to  say  whether  the  last  is  the  usual  medical 
attendant  (y). 

If  the  usual  attendant  has  not  been  called  in  for 
some  time,  and  another  has  been  employed,  giving 
the  name  of  the  former  is  enough  {z). 

But  the  question  seems  to  be  for  the  jury  in  most 
cases  (a) ;  and  they  have  found  that  omission  to  state 
the  name  of  the  doctor  who  attended  deceased  for 
delirium  tremens  is  not  fraudulent  (6),  though  judges 
are  of  a  contrary  opinion  (c). 

Moral  history        4.  Communications  of  habits  tending  to  shorten 

preient.  Hfo  must  bc  made  (d).     The  habit  of  using  opium, 

laudanum,  or   drinking  is  within  this  rule.     If  a 

man  has  had  delirium  tremens  within  the  year  (e)  or 

is  habitually  intemperate  (/),  it  must  be  disclosed. 

(u)  Maynard  v.  Rhode,  $  Dowl.  k  R.  266,  l  C.  &  P.  360.  EvercU 
T.  Duborough,  5  Bing.  503. 

{x)  Palmer  v.  Hawes  (1841),  Ellis  Ins.  131.  See  Connecticut  Co. 
V.  Moore,  6  A  pp.  Cas.  644.  British  Equitable  Co.  v.  Mutigrave,  per 
Kay,  J.,  Times  Law  Rep.  vol.  3,  p.  630. 

(y)  HuckmanY.  Fernie,  3  M.  &  W.  505,  517,  7  L.  J.  N.  S.  Ex.  163, 
2  Jur.  444.  Everett  v.  Dc^borough,  5  Bing.  503.  Connecticut  Co.  v. 
Moore,  6  App.  Cas.  644. 

(2)  Maynard  v.  Rhode,  i  C.  &  P.  360,  5  D.  &  R.  266.  Connecticut 
Co.  V.  Moore,  6  App.  Cas.  644. 

(a)  Seanlon  v.  Seeales,  13  Ir.  Law  Rep.  71  (1849). 

(b)  Hutton  V.  Waterloo,  i  F.  &  F.  7^%.  Abbot  y.  Howard,  Hayes 
(Ir.)  381. 

(c)  Life  Association  of  Scotland  \.  Forster,  11  C.  S.  C.  (3rd  series) 

id)  Forbes  v.  Edinburgh  Life,  10  C.  S.  C.  (ist  series)  451. 

(e)  Hutton  v.  Waterloo,  i  F.  *  F.  73«;.  Scottish  Equitahlt  v. 
Buist,  4  C.  S.  C.  (4th  series)  1076,  affirmed  by  H.  L.  5  C.  S.  C.  64 
(H.  L.). 

(/)  Southcomb  V.  Merriman,  Car.  k  M.  286. 
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In  America  a  distinction  for  theso  purposes  is  taken 
between  periodical  bouts  .and  steady  drinking  {g)y 
and  it  baa  been  bold  by  Lord  Blackburn  that  the 
warranty  as  to  temperance  must  bo  construed  with 
reference  to  the  habits  of  people  in  the  class  and 
in  the  locality  where  the  insured  lives  (A).  Lord 
Watson,  however,  would  not  go  further  than  to 
allow  the  assured's  position  in  life,  and  the  habits  of 
the  class  to  which  he  belonged,  to  be  taken  into 
account  (i). 

It  is  not  infrequently  provided  that  the  warranty 
of  temperate  habits  should  apply  not  only  to  past  and 
present,  but  also  be  promissory,  and  death  by  or 
during  intoxication  is  excepted  from  the  risk. 

In  one  case  (Jc)  concealment  of  the  fact  that  the 
person  whose  life  was  insured  had  had  a  child  (she 
was  unmarried)  was  held  material,  and  a  nonsuit 
entered. 

5.  A  statement  that  A.  resided  at  B.,  but  omit-  Residence, 
ting  to  say  that  he  was  in  prison  there,  was  held  fatal 

to  the  right  to  recover  on  the  policy,  as  confinement 
and  want  of  air  and  exercise  were  deemed  prejudicial 
to  the  life  (I).  Omission  to  disclose  a  long  previous 
residence  in  the  tropics  would  probably  be  so  likewise. 
But  it  has  been  recently  held  that  to  insert  merely 
temporary  residence,  and  not  the  domicile,  is  not 
faUl  (m). 

6.  It  is  not  necessary  to  disclose  anything  as  to  occupaUon. 
the  occupation  of  the  proposed  assured,  unless  it  is 
material  to  the  risk,  or  asked  for  by  the  insurer  (?i). 

(ff)  See  May  on  Ins.,  2nd.  ed.  396  and  397,  and  the  charge  to  the 
jury  in  Swick  v.  Home  Life,  2  DiU.  (C.  Ct.  U.  S.)  160. 

(*)  Per  Lord  Blackburn,  Thomson  v.  Weems,  9  App.  Cas.  684-5. 
Wtema  v.  Standard  Co.,  21  Sc.  L.  R.  791.     (»)  Same  case,  p.  696. 

(t)  Edvoards  v.  Barrow,  Ellis  Ins.  123. 

[I)  Huguenin  v.  Rayhy,  6  Taunt.  186. 

(w)  Qfogan  v.  London  and  Mjanchesier  Co.,  53  L.  T.  761,  2 
Times  L.  R.  75. 

(»)  Lindenau  v,  Desborough,  8  6.  ft  C.  586,  592. 
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When  a  man  is  asked  for  his  present  occupation, 
he  must  state  it,  even  if  his  regular  occupation  has 
been  different,  and  is  likely  to  be  resumed  (o). 

To  describe  himself  as  esquire  is  not  a  satisfactory 
answer  to  a  question  as  to  occupation,  but  does  not 
amount  to  a  statement  that  the  declarant  has  no 
occupation  {p).  The  proposed  assured  was  in  busi- 
ness as  an  ironmonger,  and  described  himself  in  the 
proposal  simply  as  esquire,  yet  it  did  not  vitiate  his 
claim  on  the  company. 

(o)  Hartmann  v.  Keystone  State,  2X  Penn.  466. 

(p)  Perrins  v.  Marine  and  General  Travellers,  2  E.  &  E.  3171 
29  L.  J.  Q.  B.  17,  242,  2  L.  T.  N.  S.  633,  6  Jur.  N.  S.  69,  627,  8 
W.R.41,563. 
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CHAPTER   VI. 

WARRANTY. 

Lord  Blackburn  said  in  Thomson  v.  Weems  (a) :  "  In  Difference 
policies  of  marine   insurance  I   think  it  is  settled  ^^JJ^^y  in 
by  authority  that  any  statement  of  a  fact  bearing  ^^™*?c1et 
upon  the  risk  introduced  into  the  written  policy  is, 
by  whatever  words  and  in  whatever  place,  to  be  con- 
strued as  a  warranty,  and,  primd  facie  at  least,  the 
compliance  with  that  warranty  is  a  condition  pre- 
cedent to  the  attaching  of  the  risk.     I  think  that 
on  the  balance  of  authority  the  general  principles 
of  insurance  law  apply  to  all  insurances,  whether 
marine,   fire,   or  life  .  .  .  but  I  do  not  think  that 
this  rule  as  to  the  construction  of  marine  policies  is 
also  applicable  to  the  construction  of  life  policies." 

It  is  a  first  principle  in  the  law  of  insurance,  on  warranty  in 
all  occasions,  that  where  a  representation  is  material  *  p^  ^  ®*- 
it  must  be  complied  with ;  if  immaterial,  that  im- 
materiality may  be  inquired  into  and  shown ;  but  if 
there  is  a  warranty,  it  is  part  of  the  contract  that 
tbe  matter  is  such  as  it  is  represented  to  be,  there- 
fore the  materiality  or  immateriality  of  a  representa- 
tion which  is  warranted  signifies  nothing.  The  only 
question  is  as  to  the  mere  fact.  When  it  is  agreed 
m  any  contract  of  insurance  that  a  particular  state- 
ment shall  form  the  basis  of  the  poUcy,  the  truth  of 
tbat  statement  is  warranted  (b). 

(o)  9  App.  Caa.  684,  21  Sc.  L.  R.  791. 

[h)  Newcastle  Fire  Insurance  Co.  v.  M'Morran,  3  Dow.  H.  L. 
255-  ThotMon  v.  Weems,  9  App.  Cas.  671.  Weems  v.  Standard 
Oo.  21  Sc.  L.  R.  791.  Kelly  v.  Mutual,  75  Fed.  Rep.  637.  Fisher 
V.  Crescenl  Insurance  Co.,  33  Fed.  Rep.  U  S.  544,  per  Dick,  J. 
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Wamnties 
and  conditions 
most  be  true. 


Bxprew  An  express  warranty  is  something  more  than  an 

Mn^rton*      agreement,  and  creates  a  condition  precedent,  and 
aiTpoiidea!''     there  is  no  difference  in  this  respect  between  fire, 
marine,  or  life  policies  (c). 

Warranties  and  conditions,  being  a  part  of  the 
contract,  must  be  true  if  affirmative,  and  if  promis- 
sory must  be  complied  with,  otherwise  the  contract 
cannot  be  enforced,  notwithstanding  the  good  faith 
of  the  assured.  They  are  either  express  or  im- 
plied (rf).  The  warranty  must  be  in  the  policy,  or 
incorporated  therein  by  reference  {e).  Implied  war- 
ranties are,  however,  almost,  if  not  quite,  confined  to 
marine  insurance. 


No  particular 
words 

necessary  for 
warrant  J. 


Facts 
warranted 
must  be  true 
thoug^b 
immiterlal. 


No  particular  words  are  necessary  to  constitute  a 
warranty ;  hence  where  a  ship  was  insured,  and  in 
the  margin  was  written  "  eight  nine-pounders  with 
close  quarters,  six  six-pounders  on  her  upper  decks, 
thirty  seamen,  besides  passengers,"  these  words  were 
held  to  amount  to  a  warranty  that  the  ship  was  so 
provided  (/). 

The  following  words  were  written  in  the  margin 
of  the  policy: — *' In  port,  20th  July  1776."  The 
ship  was  proved  to  have  sailed  on  the  i8th  July, 
and  Lord  Mansfield  held  that  this  was  clearly  a 
warranty ;  and  though  the  difference  of  two  days 
might  not  make  any  material  difference  in  the  risk, 
yet,  as  the  condition  had  not  been  complied  with, 
the  insurer  was  not  liable  (g). 

The  truth  and  not  the  materiality  of  the  answers 
is  the  question  to  be  considered  when  the  answers 
of  the  party  proposing  to  effect  the  insurance  form 

(c)  Hambrough  v.  Mutual  Life,  drc,  C.  A.  (1895)  W.  N.  18,  72 
L.  T.  C.  A.  140,  II  Times  L.  R.  190.  Barnard  v.  Faber,  1893. 
I  Q.  B.  340,  9  Times  L.  R.  (C.  A.)  160.  EUinger  v.  Mutual  Life  of 
New  York,  1905,  i  K.  B.  31,  74  L.  J.  K.  B.  39,  91  L.  T.  733,  C.  A. 

{d)  Gibson  v.  Small,  4  H.  L.  C.  353. 

(c)  Routledge  v.  BurreU,  i  Hy.  Bl.  255.  Wordey  v.  Wood,  6  T.  B. 
710. 

(/)  Bean  v.  Slupart,  Poug.  11.  {g)  Ibid,  Doug.  12,  note. 
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part  of  the  contract.  Thus  where  a  party  who 
desired  to  insure  his  life  received  a  form  of  proposal 
containing  the  following  questions :  '*  Did  any  of  the 
party's  near  relatives  die  of  consumption  or  any  other 
pulmonary  complaint  ?  Has  the  party's  life  been 
accepted  or  refused  at  any  office  ? "  and  to  these 
questions  the  answer  **No,"  was  untruly  returned  (A), 
the  policy  having  expressed  that  if  any  false  state- 
ment was  made  to  the  company  in  or  about  the 
obtaining  or  effecting  of  the  insurance,  the  policy 
should  be  void,  the  House  of  Lords  decided  that  the 
answers  of  the  intending  insurers  being  part  of  the 
contract,  their  truth  and  not  their  materiality  was 
in  question  (i). 

It  may  be  here  mentioned  that  a  condition  pre-  warrantiea 
cedent  forming  part  of  the  contract  must,  like  a  prec^dent"^"" 
warranty,  be  strictly  performed.  By  the  proposals  "^^^^^g^''*^'*^ 
it  was  stipulated  "  that  persons  assured  should  ... 
procure  a  certificate  from  the  minister,  church- 
wardens, and  some  respectable  householders  of  the 
parish  not  concerned  in  the  loss,  importing  that  they 
were  acquainted  with  the  character  and  circum- 
stances of  the  person  insured,  and  knew  or  believed 
that  he  by  misfortune  and  without  any  kind  of 
fraud  or  evil  practice  had  sustained  by  such  fire  the 
loss  and  damage  therein  mentioned."  It  was  held 
that  the  procuring  of  such  a  certificate  was  a  condi- 
tion precedent  to  the  right  of  the  assured  to  recover, 
and  that  it  was  immaterial  that  the  minister, 
churchwardens,  &c.,  wrongfully  refused  to  sign  the 
certificate  (j). 

If  the  condition  precedent  be  not  performed  the  condition 
plaintiff  cannot  succeed  in  his  action  even  if  the^p^formwi 

(h)  London  Assurance  v.  ManseU,  1 1  Ch.  D.  363,  48  L.  J.  Ch.  331, 
27  W.  R.  444.  And  see  Russell  y.  Canada  Life  Co.,  32  U.  C.  (O.  P.) 
256. 

(»)  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  17  Jur.  995.  See  also 
per  Lord  Blackburn,  Thomson  v.  Weems,  9  App.  Cae.  671. 

(7)   Worsley  v.  Wood,  6  T.  R.  710. 
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even  where  non- performance  is  under  the  contract  attributable 
nnde"  the  ^^  to  the  defendant.  For  example :  The  proprietors  of 
Ji^v^ut.  ^^®  newspaper  Tit-Bits  advertised  that  ;f  lOO  would 
be  paid  by  a  certain  insurance  company  to  the  per- 
son whom  the  proprietors  decided  to  be  next-of-kin 
of  any  one  killed  in  a  railway  accident  who  was 
proved  to  have  been  a  constant  subscriber  to  the 
paper.  A  person  having  been  killed,  the  proprietors 
paid  the  insurance-money  to  the  widow  ;  but  the 
children  of  the  deceased  by  a  former  marriage  sued 
them  as  next-of-kin,  and  it  was  held  that  they  could 
not  recover  without  producing  the  decision  of  the 
defendants  that  they  were  the  next-of-kin,  that  being 
a  condition  precedent  to  recovery  (k). 

And  where  the  periodical  called  Armvers  announced 
that  ;^iooo  would  be  paid  to  the  person  adjudged 
by  the  editor  to  be  the  next-of-kin  of  the  deceased, 
and  the  deceased  was  survived  by  three  brothers 
and  a  sister,  the  editor  having  adjudged  the  sister 
to  be  the  next-of-kin,  and  paid  the  money  to  her,  it 
was  held  that  the  brothers  were  not  entitled  to  any 
share  of  it  (Z). 

Fact  war-  Where  the  questions  and  answers  of  a  proposal 

srrictiy'tr^e.  form  the  basis  of  the  contract,  their  materiality 
cannot  be  disputed  by  the  assured  (7n\  and  where 
a  thing  is  warranted  to  be  of  a  particular  nature  or 
description,  it  must  be  exactly  such  as  it  is  repre- 
sented to  be,  otherwise  the  policy  is  void  and  there 
is  no  contract.  Therefore  where  a  policy  of  fire 
insurance  on  a  mill  contained  the  following 
warranty  :  "  Warranted  that  the  above  mill  is  con- 
formable to  the  first  class  of  cotton  and  woollen 
rates  delivered  herewith,"  the  mill  proved  not  to  be 


{k)  Law  v.  Oeorge  Nettmes,  31  Sco.  L.  B.  888.  Muirhead  ▼. 
Forth  and  North  Sea  Steamboat  Mutual  Insurance  Association^  10 
Times,  L.  B.  82. 

(/)  HurUer  v.  Hunter,  7  F.  136,  Ct.  of  Sess. 

(w)  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  17  Jur.  995. 
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of  the  first  class,  and  the  House  of  Lords  decided 
that  an  action  on  the  policy  could  not  be  supported. 
In  giving  judgment  Lord  Eldon  said  :  '*  It  is  a  first 
principle  of  the  law  of  insurance  on  all  occasions 
that  where  a  representation  is  material  it  must  be 
complied  with;  if  immaterial,  that  immateriality 
may  be  inquired  into  and  shown  ;  but  if  there  is  a 
warranty,  it  is  part  of  the  contract  that  the  matter 
is  such  as  it  is  represented  to  be.  Therefore  the 
materiality  or  immateriality  signifies  nothing.  The 
only  question  is  as  to  the  mere  fact,  What  is  the 
building  de  facto  that  I  have  insured  ?  (71).  But 
where  a  policy  on  cotton-mills  contained  a  warranty 
that  they  should  be  worked  by  day  only,  and  a  steam- 
engine  and  horizontal  shafts  were  worked  by  night, 
it  was  held  to  be  no  breach  of  the  warranty  (0). 
And  a  warranty  that  a  mill  is  "  worked  by  day  only  " 
is  not  broken  by  some  portion  of  the  machinery 
being  in  motion  by  night  (p). 

Not  every  answer  to  a  question  put  by  the  in- 
surers is  a  warranty.  Answers  may  be  mere  state- 
ments of  intention  or  opinion,  and  not  intended  as  a 
warranty  or  representation  (q). 

They  will  be  read  rather  as  representations  than  Annwcn 
warranties  unless  it  is  clear  from  the  contract  that  reSJ^SiM* **"'* 
both  parties  meant  them  to  be  warranties  (r).  warrautien. 

Thus,  a  steamer  was  insured  and  was  described  Expression  oi 
by  the  assured  as  "  now  lying  in  the  T.  dock  and  lp^?on.°  ^^ 
intended  to  navigate  the  St.  Lawrence  as  a  freight 

(»)  NeweaaUe  Fire  Insurance  Co.  v.  M'Morran,  3  Dow.  H.  L. 
255. 

(0)  WhUektad  v.  Price,  2  C.  M.  &  R.  447.  MayaU  v.  Mitford, 
6  A.  &  £.  670. 

(p)  MayaU  v.  Mitford,  6  A.  &  E.  670,  i  N.  &  P.  732.  Whitehead 
▼.  Price,  2  C.  M.  &  R.  447,  i  Gale  Ex.  i  s  i. 

(9)  Benham  y.  United  Guarantee  Co.,  21  L.  J.  Ex.  317,  16  Jur. 
691,  7  Ex.  744.  Anderson  v.  Pacific  Co.,  L.  R.  7  C.  P.  65,  26  L.  T. 
^.  S.  130,  20  W.  R.  280. 

(r)  Phoenix  v.  Raddin,  120  U.  S.  183. 
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boat,  and  to  be  laid  up  for  the  winter  in  a  place 
approved  by  this  company."  The  vessel  was  de- 
stroyed eleven  months  afterwards  by  fire,  and  had 
remained  in  dock  the  whole  time,  and  it  was  held 
(reversing  the  judgment  of  the  Queen's  Bench  of 
Lower  Canada)  that  the  words  were  not  a  warranty, 
but  merely  expressed  an  intention  that  the  vessel 
should  navigate  as  mentioned  {s). 

The  insured  is  not  bound  to  state  in  detail  facts 
covered  by  a  warranty  except  in  answer  to  inquiries 
made  by  the  insurer ;  e.g„  where  a  life  was  insured 
with  warranty  that  the  life  was  a  good  one  and  the 
person  whose  life  was  insured  suffered  from  an  old 
wound,  which  circumstance  was  not  mentioned  to 
the  insurers,  the  life  having  died  from  an  illness 
which  had  no  connection  with  the  wound,  the  non- 
disclosure did  not  disentitle  the  assured  from  recover- 
ing, because  the  question  to  be  decided  was — Has 
the  warranty  been  proved  true  ?  in  other  words.  Was 
the  life  a  good  one  ?  not,  Was  the  life  subject  to  any 
particular  infirmity  ?  Lord  Mansfield  said:  "  Where 
an  insurance  is  upon  a  representation,  every  material 
circumstance  should  be  mentioned,  such  as  age,  way 
of  life,  &c.,  but  where  there  is  a  warranty  nothing 
need  be  told,  but  it  must  in  general  be  proved, 
if  litigated,  that  the  life  was  in  fact  a  good  one," 
and  so  it  may  be  though  he  have  a  particular 
infirmity  {t)^ 

"The  insurers  may  stipulate  for  any  warranty 
they  please,  and  if  the  assured  undertakes  that 
warranty,  although  it  may  be  something  not  within 
his  or  her  knowledge,  he  or  she  must  abide  the  con- 
sequences. But  when  the  insurers  intend  that  there 
is  a  warranty  of  that  sort,  they  must  make  it  very 


{a)  Orani  v.  Etna  Insurance  Co.,  15  Moore  P.  C.  516,  6  I«.  T. 
N.  S.  735,  8  Jur.  N.  S.  705.  10  W.  R.  77^- 

(0  Rosa  V.  Bradsliaw,  i  Wm.  Bl.  312,  2  Park  Ins.  934  <8tb  ed.). 
Willis  V.  Poole,  2  Park  935  (8th  ed.). 
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plain  that  such  is  their  intention  (i^).  They  mujst 
use  unequivocal  language,  such  as  persons  of  ordi- 
nary intelligence  may  without  any  difficulty  under- 
stand" (x). 

A  warranty  that  facts  stated  are  true,  "so  far"SofcrM 
as  known  to  the  applicant,"  will  be  construed  less  '™®^°- 
strictly  than  one   without  these    qualifying  words. 
Proof  that   the  appUcant  knew   facts   not   stated 
would  be  on  the  defendants  (y). 

The  falsity  of  a  statement  made  by  the  insured 
on  procuring  an  insurance  policy  that  neither  of  the 
parents  nor  grandparents  of  the  insured,  "  so  far  as 
known,"  had  died  of  consumption  does  not  constitute 
a  breach  of  warranty  unless  the  fact  that  a  relative 
within  the  degree  insured  had  so  died  was  known 
to  the  insured  at  the  time  when  he  made  the  state- 
ment (2;). 

An  application  for  insurance  recited  **  that  the^soiarw 
foregoing  is  a  just,  full,  and  true  exposition  of  all  w»rrimty7 
the  facts  and  circumstances  in  regard  to  the  con- 
dition, situation,  and  value  of  the  property  to  be 
insured,  so  far  as  the  same  are  known  to  the  ap- 
pUcant ;  and  the  same  is  hereby  made  a  condition 
of  the  insurance  and  a  warranty  on  the  part  of 
the  insured  " ;  and  it  was  held  that  in  the  absence 
of  fraud  or  gross  negligence,  the  insurer  would  not 
be  relieved  from  the  contract  by  incorrect  repre- 
sentations (a). 

A  declaration  that  statements  are  true  to  the  "Knowledge 
best  of  the  applicant's  knowledge  and  belief,  and  that ' 


and  belief:*' 


(tt)  Oibaan  v.  Small,  4  H.  L.  C.  353. 

(x)  Life  Association  of  Scotland  v.  Fostety  11  C.  S.  C.  (3rd  series) 
251,  364,  per  Lord  Deas,  371,  per  Lord  Ardmillan.  Duckett  v. 
Williams,  2  Cr.  &  M.  348,  distinguished.  Hare  v.  Barsiow,  8  Jur. 
928. 

(y)  Wilkins  y.  Oermania,  57  Iowa  529.  Oarcelon  v.  Hampden  In- 
surance Co.  50  Maine  580. 

(z)  Davis  V.  Supreme  Lodge,  dec,  (1898)  35  Hun.  (N.  Y.)  354. 

(o)  Fisher  v.  Crescent  Ins.  Co,  33  Fed.  Rep.  549.  Ddahaye  v. 
British  Empire,  13  Times  L.  B.  245. 
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any  untrue  statement  or  any  concealment  of  facts 
shall  forfeit  his  rights,  does  not  constitute  a  warranty 
of  the  truthfulness  of  the  statements  (b). 

Where  there  is  a  warranty  that  the  person  whose 
life  is  insured  is  in  health,  or  in  good  health,  it 
is  sufficient  if  he  is  in  a  reasonably  good  state  of 
health,  and  even  if  he  laboured  under  a  particular 
infirmity,  if  it  can  be  proved  by  medical  men  that  it 
did  not  at  all  in  their  judgment  contribute  to  his 
death,  the  warranty  of  health  has  been  fully  com- 
plied with,  and  the  insurer  is  liable.  Therefore 
where  a  policy  contained  a  warranty  that  B.  was  in 
good  health  when  the  policy  was  underwritten,  and 
it  appeared  in  evidence  that,  though  he  was  troubled 
with  spasms  and  cramps  from  violent  fits  of  the 
gout,  he  was  in  as  good  a  state  of  health  when  that 
policy  was  underwritten  as  he  had  enjoyed  for  a 
long  time.  Lord  Mansfield  said :  ''  Such  a  warranty 
could  never  mean  that  a  man  has  not  in  him  the 
seeds  of  some  disorder.  We  are  all  bom  with  the 
seeds  of  mortality  in  us  "  (c). 

So  where  a  policy  contains  a  warranty  that  the 
assured  "  has  not  been  afflicted  with  nor  is  subject 
to  gout,  fits,  &c.,"  such  warranty  is  not  broken  by 
the  fact  of  the  assured  having  had  an  epileptic  fit 
in  consequence  of  an  accident.  Lord  Abinger  said  : 
"  The  interpretation  I  put  on  a  clause  of  this  kind  is 
not  that  the  party  never  accidentally  had  a  fit,  but 
that  he  was  not  at  the  time  of  the  assurance  being 
made  a  person  habitually  or  constitutionally  afflicted 
with  fits,  a  person  liable  to  fits  from  some  peculiarity 
of  temperament  either  natural  or  contracted  from 
some  cause  or  other  during  life  '*  (rf). 


(6)  Egan  v.  The  Supreme  Council,  «f*c.,  (1898)  32  Hun.  (N.  Y.)  245. 

(c)  Willis  V.  Poole,  2  Park  935  (8th  ed.).     Soss  v.  Bradahaw,  i 
Wm.  Bl.  312,  2  Park  934  (8th  ed.). 

(d)  Chaitock  v.  Shawe,  x  Mo.  &  Rob.  498. 
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A  proviso  in  a  policy  that  if  the  declaration  under  Material 
the  hand  of  the  person  assured  delivered  at  the  in-  SQ^!but  not 
surance  office  as  the  basis  of  the  insurance  is  not  in  ^  knowledge 

of  anured. 

every  respect  true,  and  that  if  there  has  been  any 
misrepresentation,  &c.,  then  the  insurance  will  be 
void,  will  avoid  the  policy,  if  a  statement  of  a 
material  fact  contained  in  the  declaration  is  untrue, 
though  not  to  the  knowledge  of  the  assured  (e). 

If  there  is  a  warranty  of  a  particular  fact  drnpli-  Bifect  oi 
eiter,  e,g.y  against  disease,  then,  if  it  is  proved  untrue,  ^i^^^/ on 
the  risk  will  never  have  attached ;  the  premiums  '*''*7  **' 

'  *^  premiums. 

therefore  will  never  have  become  due,  and  may,  if 
paid,  be  recovered  back  as  money  paid  without  con- 
sideration. But  if  it  is  also  a  term  of  the  contract 
that  if  the  statements  are  untrue  the  premiums 
shall  be  forfeited,  then  what  is  untrue  so  as  to  avoid 
the  insurance  is  also  imtrue  so  as  to  cause  the  for- 
feiture of  the  premium  (/). 

The  warranty  or  condition  must  be  contained  in  warranty  must 
the  policy  or  in  some  paper  referred  to  by  the  policy,  J^J^to  in, 
and  if  a  poUcy  under  seal  refer  to  conditions  con-  *^®  p®"*^- 
tained  in  a  printed  paper  without  seal  or  signature, 
those  conditions  become  part  of  the  contract  between 
the  parties,  and  must  be  complied  with  before  the 
assured  can  recover  {g). 

But  though  a  written  paper  be  wrapped  up  in  the 
policy  when  it  is  brought  to  the  insurers  to  subscribe, 
and  shown  to  them  at  that  time,  or  even  though  it 
be  wafered  to  the  policy  at  the  time  of  subscribing, 

(e)  McDonald  v.  Law  Union  Fire  and  Life  Assurance,  L.  R. 
9  Q,  B.  328.  43  L.  J.  Q.  B.  131,  30  li.  T.  N.  S.  545,  22  W.  R.  530. 
Life  Assurance  of  Scotland  r.  Foster,  11  C.  S.  C.  (3rd  series)  351. 
Hutchieon  v.  National,  7  C.  S.  C.  (2nd  series)  467.  M'Laws  v. 
U.K.  Temperance,  23  C.  S.  C.  (2nd  series)  559.  Thomson  Y.Weems, 
9  App.  Cas.  684.     Weems  v.  Standard  Co.,  21  So.  L.  R.  791. 

(/)  Thomson  v.  Weems,  9  App.  Cas.  671.  Weems  v.  Standard  Co., 
21  8c.  L.  R.  791. 

(g)  RouOedge  v.  Burrell,  i  H.  BL  255.  Worsley  ▼.  Wood,  6  T.  R. 
710.  Oldham  V.  Bevficke,  2  H.  BL  277,  note.  Ooddard  v.  E^jst 
Texas,  drc,  60  Am.  Rep.  i. 
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still  it  is  not  in  either  case  a  warranty  or  to  be  con- 
sidered as  part  of  the  policy  itself,  but  only  as  a 
representation  (h). 

Declarations  of  the  insured  uttered  some  2  J  years 
before  the  insurance,  and  not  shown  to  have  been 
parts  of  the  res  gestce  of  any  acts  or  facts  indicating  a 
diseased  condition  of  the  insured,  which  the  declara- 
tions tended  to  explain,  have  in  America  been  held 
not  admissible  to  show  a  breach  of  warranty  (i). 

If  the  insurers  dispute  the  title  to  recover  on 
the  policy  on  the  ground  that  in  the  proposals 
the  assured  stated  he  had  not  had  certain  diseases, 
whereas  he  in  fact  at  the  time  had  one  of  them,  they 
will  be  obliged  to  give  particulars  of  the  symptoms 
of  the  disease  alleged  (k). 

If  one  company  takes  over  another's  business,  and 
issues  a  new  policy  of  its  own  for  one  surrendered, 
the  warranties  therein  relate  back  to  the  date  of  the 
original  and  not  of  the  substituted  policy  (/).  The 
liability  is  shifted  or  re-insured,  not  lessened  or 
altered. 

The  insurers  are  not  precluded  from  setting  up 
breach  of  warranty  in  proposals  by  the  fact  that 
they  have  doubted  their  truth  and  have  sought  and 
received  from  their  agent  a  further  and  at  one  time 
satisfactory  report  (tw). 

{h)  Bean  v.  Stupart,  i  Doug.  12,  note.  Qoddard  v.  Sa§t  Texas 
drc,  60  Am.  Rep.  i. 

(t)  Pennsylvania  Mutual  Life  Insurance  Co.  v.  Wiler,  50  Am. 
Rep.  769. 

(k)  Marshall  v.  Emperor  Life,  L.  R.  i  Q.  B.  35,  23  L.  J.  Q.  B., 
89,  13  L.  T.  N.  S.  281,  12  Jur.  N.  S.  293.  Oirdlestone  v.  North 
British  and  Mercantile,  1 1  Eq.  197,  40  L.  J.  Ch.  230,  23  L.  T.  N.  S. 
392  ;  followed  in  America,  DwightY.  Oermania,  22  Hun.  (N.  Y.)  167. 

(l)  Cahen  v.  Continental  Life,  6g  N.  Y.  300. 

(m)  Russell  v.  Canada  Co,,  8  Ontario  (App.)  716. 
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CHAPTER  VII. 

MISREPRESENTATION    AND    CONCEALMENT. 

The  utmost  degree  of  good  faith  is  required  from  uberrimaji<us 
an  assured  in  effecting  a  policy  of  assurance.     He  J^nt^^of 
must  not  only  state  all  matters  within  his  know-  *Murance. 
ledge  which  he  believes  to  be  material  to  the  ques- 
tion of  the  insurance,  but  all  which  in  point  of  fact 
are  so.     If  he  conceals  anything  that  he  knows  to 
be  material,  it  is  a  fraud ;  but  besides  that,  if  he 
conceals   or    fails    to    disclose    anything  that   may 
influence  the  rate  of  premium  which  the  insurers 
may  require,  although  he  does  not  know   that  it 
would  have  that  efTect,  such  concealment  entirely 
vitiates  the  policy  (a). 

It  has  been  before  shown  (pp.   i66,   167)  that  Distinotion 
where  an  answer  amounts  to  a  warranty  its  falsity  Jl^II^ntaUOTi 
constitutes  a  defence  to  an   action  on  the  policy,  ^'^^^  ^"^^'y- 
even  if  it  be  not  material  and  be  made  in  good  faith* 
If,  however,  the  answer  is  merely  a  representation, 
the  insurance  company  can  only  avoid  payment  by 
proving  that  the  answer  was  untrue  and  fraudulent^ 
or  that  it  was  untrue  and  material  to  the  risk  (b), 

(o)  Per  Bolfe,  B.  Dalglish  v.  Jarvie,  2  M'N.  &  G.  231,  243.  See 
also  London  Assurance  v.  Mansd,  L,  R.  11  Ch.  B.  368,  48  L.  J.  Ch. 
33 If  27  W.  R.  444.  Maynard  v.  Rhode,  i  Car.  A  P.  360,  5  DowL  &  R. 
2^.  M'Donald  t.  Law  Union,  <f?c.,  L.  R.  9  Q  B.  328,  43  L.  J.  N.  S. 
Q.  B.  131,  30  L.  T.  N.  S.  545,  22  W.  R.  530.  Duckett  v.  WiUiams,  3 
It  J.  K.  8.  Ex.  141,  Cr.  &  M.  348.  Moens  v.  HeywoHh,  10  M.  A  W. 
I47»  per  Parke,  B.,  157.  WaxnwrigU  v.  Bland,  5  L.  J.  N.  S.  Ex. 
H7i  1  M.  A  W.  32,  I  Mo.  A  R.  481.  Fowkes  v.  London  and  Man- 
cfterter,  8  L.  T.  N-  8.  309,  32  L.  J.  Q.  B.  153,  3  B.  A  S.  917,  11  W.R. 
622.    Cory  V.  Potion  (1874),  I'-  R-  9  Q-  B.  577. 

(6)  FUtfftrald  r.  Supreme  Council  0/  the  Oatholie  Associaiion,  39 
Hun.  (N.  Y.)  251.     Bice  v.  Fidelity,  dkc,  Co.^  103  Fed.  Rep.  427.        ^ 
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Where  companies  go  beyond  the  law  and  protect 
themselves  by  a  stipulation  that  a  statement  which 
is  not  a  warranty  but  a  representation  shall  if  con- 
trary to  the  fact  avoid  the  policy,  then,  though 
that  statement  be  untrue,  but  not  to  the  knowledge 
of  the  person  making  it,  the  assured  may  recover 
the  sums  which  he  has  paid  for  the  insurance  (c). 

As  a  general  rule  answers  to  questions  will  be 
construed  as  representations  and  not  as  warranties, 
unless  the  form  of  the  contract  clearly  shows  that 
they  were  intended  to  be  taken  as  warranties  (rf). 

And  through  however  many  hands  the  offer  of  an 
insurance  may  pass,  if  there  be  a  concealment  by 
the  assured  or  his  agent  through  whom  the  policy 
is  effected,  the  policy  is  avoided  (e). 

It  is  a  question  for  the  jury  whether  any  parti- 
cular fact  is  or  is  not  material  when  its  truth  is  not 
warranted  or  made  a  condition  precedent  (/). 

Policies  of  insurance  are  made  upon  an  implied 
contract  between  the  parties  that  everything  material 
known  to  the  assured  should  be  disclosed.  That  is 
the  basis  on  which  the  contract  proceeds,  and  it  is 
material  to  see  that  it  is  not  obtained  by  means 
of  untrue  representation  or  concealment  in  any 
respect  (g)  that  means  in  any  material  respect  (A), 
any  respect  which  a  reasonable  man  would  think 
material  (i).  "It  does  not  matter  whether  the 
insurance  is  on  ships,  houses,  or  lives,  the  insurer 
should  be  informed  of  every  material  circumstance 


(c)  Anderson  v.  Fitzgerald,  4  H.  L.  507. 

{d)  Fidelity  Mutual,  <fcc.  v.  Jeffries,  107  Fed.  Rep.  408. 

(e)  Blackburn  v.  Hadand,  21  Q.  B.  D.  153,  59  L.  T.  407,  $7  L  J. 
Q.  B.  479,  36  W.  R.  855.  MaMum,  Lotoe  ds  Co.  v.  Vigors,  12  App* 
Cas.  531. 

(/)  Lindenau  v.  Desborovgh,  8  B.  &  C.  586.  Morrison  v.  Mwprail, 
4  Bing.  60.    Fidelity  and  Casualty,  dtc.  v.  Alport,  67  Fed.  Rep.  460. 

(g)  Moens  v.  Heytvorth,  10  M.  &  W.  157. 

(h)  London  Assurance  v.  Mansd,  1 1  Ch.  D.  368,  per  Jessel,  M.R,. 

(i)  Lindenau  v.  Deehorough^  ubi  sup.,  per  Lord  Tenterden. 
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within  the  knowledge  of  the  assured ;  and  the  proper 
question  is  whether  any  particular  circumstance  was 
in  fact  material,  and  not  whether  the  party  believed 
it  to  be  so  "  (k). 

Concealment  properly  so  called,  means  non-dis- concealment 
closure  of  a  fact  which  it  is  a  man's  duty  to  dis- J°o»i^ 
close  (I).     Where,  therefore,  an  instrument  in  the 
form   of  a  policy  was    underwritten,  guaranteeing 
the   solvency  of  a  surety  for  the  repayment  of  a 
loan,  and  the  underwriter  made  no  inquiry  as  to  the 
conditions  of  such  loan  and  they  were  not  disclosed 
to  him,  it  was  held  by  the  House  of  Lords  that  such 
non-disclosure  was  no  defence,  the  same  not  being 
material  to  the  only  risk,  namely,  the  solvency  of 
the  surety  (m). 
# 

Clauses    in    the    application    and   in   the    policy  clause 

declaring  the  contract  void  if  the  answers  were  c^traclfvoid 
untrue,  are  to  be  construed  as  requiring  as  a  con-  ^^t"^®" 
dition  precedent  to  a  valid  contract  nothing  more 
than  that  the  insured  should  observe  good  faith 
towards  the  insurance  company,  and  make  full, 
direct,  and  honest  answers  to  all  questions,  without 
evasion  or  fraud,  and  without  suppression,  mis- 
representation, or  concealment  of  facts  with  which 
the  company  ought  to  be  made  acquainted  (71). 

When  a  man  effects  an  insurance    upon  a  life  inantance 
generally  without  any  representation  of  the  state  of  repS^nuuon 
the  life  insured,  the  insurer  takes  all  the  risk,  unless  ^^  assured, 
there  was  some  fraud  in  the  person  insuring,  either 
by  his  suppressing  some  circumstances  which    he 
knew  or  by  alleging  w^hat  was  false.     If  the  person 

(k)  Benham  v.  United  Onarantee  Co.,  7  Ex.  744,  21  L.  J.  Ex.  317, 
16  Jur.  691.  Lindenau  v.  Desborough,  vhi  9up.,  per  Bayley,  J. 
Seweasile  Fire  Co,  v.  M'Morramy  3  Dow.  H.  L.  255. 

(0  Ltmdon  Assurance  v.  Manad,  11  Ch.  D.  369,  per  Jessel,  M.R., 
48Lj.Ch.  331,  27  W.  R.  444. 

(w)  StaUm  V.  Bumand  (1900),  App.  Cas.  135. 

(n)  Moulorv.  American  Life,  d-c,  1 1 1  U.  S.  335. 
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insuring  knew  no  more  than  the  insurer,  the  latter 
takes  the  risk  (o). 

Although  a  material  misrepresentation  may  avoid 
an  insurance  policy  though  made  by  mistake,  and 
not  with  fraudulent  intent  (p);  yet  if  the  person 
efifecting  the  insurance  only  says  *'  he  believes " 
the  person  whose  life  is  insured  "to  be  in  good 
health,"  knowing  nothing  about  it  nor  having  any 
reason  to  believe  the  contrary,  then,  though  the 
person  is  not  in  good  health,  it  would  not  avoid 
the  policy,  because  the  insurer  takes  the  risk  upon 
himself  (j). 

And  where  the  applicant  has  not  been  guilty  of 
fraud,  representations  made  by  him  as  to  his  age 
according  to  the  best  of  his  knowledge  and  belief,  and 
believed  by  him  to  be  true  although  in  fact  false, 
constitute  no  defence  to  an  action  on  the  policy  (r). 

Statements  by  the  applicant  as  to  his  maladies 
are  material,  and  he  should  state  the  facts  correctly 
so  far  as  he  knows  them,  but  he  is  not  expected  to 
mention  all  of  his  temporary  derangements  from 
which  he  has  recovered  without  impairment  of  his 
general  health.  If,  however,  he  has  had  any  disease 
likely  to  affect  his  general  health  and  fails  to 
remember  it  the  policy  may  be  avoided  (s). 

The  condition  in  a  fire  policy  as  to  misdescription 
of  the  premises  applies  only  to  the  condition  of  the 
premises  when  the  policy  begins  to  run.  If  the 
description  is  not  correct,  the  policy  does  not  begin 


(o)  Per  Lord  Mansfield.  Boss  v.  Bradshaw,  i  W.  BL  312,  2  Park 
Ins.  934  (8th  ed.). 

(p)  CarroUton  Furniture,  dsc.  v.  American  Credit,  <fcc.,  115  Fed. 
Rep.  77.  Fitzgerald  v.  Supreme  Council  of  Catholie  AMociaiion 
(1899),  39  Hun.  (N.  Y.)  251. 

{q)  Pawson  v.  Wataon,  2  Cowp.  787. 

(r)  Egan  v.  Supreme  Council  of  Catholic  Association  (1898),  32 
Hun,  (N.  Y.)  24«;. 

(«)  Fidelity  Mutual,  dc  v.  Percy's  Executors,  6^  Blatchford  (U.S.), 
717. 
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to  run  at  all,  or  runs  only  as  to  parts  unaffected  by 
the  breach  of  condition.  If  it  is  fully  performed, 
nothing  which  happens  afterwards,  not  even  a 
change  of  business,  could  affect  the  policy  as  to  that 
condition  {t). 

If  there  be  fraud  in  a  representation,  it  avoids  the 
policy  as  a  fraud,  but  not  as  a  part  of  the  agree- 
ment (m). 

If  representations  are  made  part  of  the  policy,  Effect  of 
they  become  warranties ;  and  if  they  are  untrue,  the  uon^^hi^^n 
policy  will  be  avoided,  even  if  the  loss  has  not  arisen  <>'  P<>"cy- 
from  the  fact  concealed  or  misrepresented  (x). 

The  policy  would  equall  be  void  if  the  insurer  Miwepresenta- 
misrepresented  or  concealed  a  material  fact ;  as,  for  iM^rer. 
example,  if  he  insured  a  ship  on  her  voyage  which 
he  privately  knew  to  be  arrived ;  and  an  action  would 
lie  against  him  to  recover  the  premium.  **  The 
governing  principle,"  said  Lord  Mansfield,  "  is  ap- 
plicable to  all  contracts  and  dealings.  Good  faith 
forbids  either  party,  by  concealing  what  he  privately 
knows^  to  draw  the  other  into  a  bargain  from  his 
ignorance  of  that  fact  and  his  believing  the  con- 
trary "  (y). 

Statements  made  by  a  person  in  a  proposal  for  statements 
life  assurance  must  be  true  at  the  time  at  which  the  S "iL^contJiict 
contract  of  assurance  is  actually  made.     Therefore  of  insuranco 

**  actually  made. 

where  statements  regarding  the  proposer's  health 
were  to  be  taken  as  the  basis  of  the  contract,  and 
the  proposal  containing  them  was  accepted  upon  the 
terms  that  no  insurance  should  take  place  until  the 
first   premium    was  paid,   the    company  was    held 

(0  Pirn  V.  Beid,  6  M.  &  G.  i  (24),  I2  L.  J.  C.  P.  299.  Shato  v. 
Bobberds,  i  N.  &  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S.  K.  C.  106. 

(u)  Per  Lord  Mansfield.  Pawson  v.  Watson,  2  Cowp.  787.  Fitz- 
gerald  v.  Supreme  Council  of  Catholic  Association,  39  Him.  (N.  Y.) 
251. 

(z)  Maynatd  v.  Kkode,  i  Car.  &  P.  360,  5  Dowl.  &  Ry.  266. 

(y)  Carter  v.  Baehm,  3  Burr.  19 10. 


l8o 


THE   LAWS    OF   INSURANCE. 


Agent  of 
assured  miut 
disclose  fully. 


Principal 
bound  by 
Itnowledge  of 
the  ag«nt  who 
contracta,  but 
not  of  others 
employed  by 
him. 


Statements  by 
life  assured. 


justified  in  refusing  to  accept  the  premium,  a 
material  alteration  having  occurred  in  the  proposer's 
health  between  the  date  of  the  proposal  and  the 
tender  of  the  premium  (z). 

Any  person  acting  by  the  direction  of  the  insured, 
and  who  is  instrumental  in  procuring  the  insurance, 
is  bound  to  disclose  all  he  knows  to  the  insurers 
before  the  policy  is  effected,  and  where  any  misrepre- 
sentation arises  from  his  fraud  or  negligence  the 
policy  is  void  (a). 

And  the  insurer  contracts  on  the  basis  that  all 
material  facts  known  to  the  agent  who  effects  the 
insurance  have  been  by  him  communicated  in  due 
course  to  his  principal ;  but  this  rule  does  not  extend 
to  knowledge  acquired  by  an  agent  to  insure,  in  a 
case  where  his  agency  has  terminated  without  an 
insurance  being  effected.  "  So  also  when  an  agent 
to  insure  is  brought  into  contract  with  an  insurer, 
the  latter  transacts  on  the  footing  that  the  agent 
has  disclosed  every  material  circumstance  within 
his  personal  knowledge  whether  it  be  known  to  his 
principal  or  not ;  but  it  cannot  be  reasonably  sug- 
gested that  the  insurer  relies  to  any  extent  upon  the 
private  information  possessed  by  persons  of  whose 
existence  he  presumably  knows  nothing."  "  The 
responsibility  of  an  innocent  insured  for  the  non- 
communication of  facts  which  happen  to  be  within 
the  private  knowledge  of  persons  whom  he  merely 
employs  to  obtain  an  insurance  upon  a  particular 
risk,  ought  not  to  be  carried  beyond  the  person  who 
actually  makes  the  contract  on  his  behalf"  (&). 

If  befoi'e  a  policy  of  life  insurance  is  effected  the 

(z)  Canning  v.  Farquhar,  i6  Q.  B.  D.  (C.  A.)  727,  55  L.  J.  Q.  B. 
225,  54  L.  T.  350,  34  W.  R.  423,  2  Times  L.  R.  386. 

(a)  Fitzherhtrt  v.  Mather,  i  T.  R.  12.  Re  Univerwd  Non-Tariff 
Fire  Co.,  Forbes'  claim,  L.  R.  19  Eq.  485,  44  L.  J.  Ch.  761,  23  W.  R. 
464. 

(b)  Blackburn  Low  dk  Co.  v.  Vigors,  12  App.  Cas.  541,  per  liOrd 
Watson. 
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life  insured  is  applied  to  by  the  office  for  and  gives 
information,  he  is  regarded  as  the  agent  of  the 
assured,  who  is  bound  by  his  statements  even  though 
the  assured  is  a  stranger  to  and  unacquainted  with 
him ;  and  if  such  statements  are  false,  the  assured 
will  not  be  able  to  recover  from  the  insurance  office. 
And  this  is  so  although  the  assured  should  leave  it 
to  the  agent  of  the  insurance  office  to  obtain  the 
information  (c). 

An  insurance  was  effected  by  a  creditor  on  the  Answers  given 
life  of  his  debtor,  who  gave  untrue  answers  to  the  msnred^must 
questions, "  Who  is  your  medical  attendant  ?     Have  ^  '™®- 
you  ever  had  a  serious  illness  ? "     The  creditor  was 
ignorant  of  the  misrepresentation,  and  the  debtor  did 
not  die  of  the  disease  he  was  then  afflicted  with ;  but 
it  was  held  that  the  misrepresentation  avoided  the 
policy,  for,  being  part  of  the  policy,  the  bargain  was 
only  conditional,  and  it  was  equally  a  condition  let  it 
be  made  by  whomsoever  it  may  (d). 

If  the  misdescription  is  in  fact  due  to  the  act  of  Misrepreaenta- 
an  agent  of  the  company,  even  if  material, it  will  not  i!^"nl ot^^ 
affect  the  policy  (e).  company. 

One  of  the  terms  of  a  policy  of  life  assurance  was 
that  it  should   be  void  if  anything  stated  by  the 
assured  was   untrue.     The   assured  stated  that  he^'Sputing 
had  not  had  any  spitting  of  blood,  and  the  Court  Btatem 
held  that  as  one  single  act  of  spitting  of  blood  would  'eg»*^<"ns:- 
be  sufficient  to  put  the  insurers  on  inquiry  as  to  the 
cause  of  it,  the  fact  should  be  stated  (/). 

An  applicant  for  life  insurance  is  only  required  to  Honest 
answer  honestly  a  general  question  as  to  his  personal  Jl^ni^°Jf  *^ 

. ^ general 

qnestlons. 

(e)  Everett  ▼.  Deii)oroughy  $  Bins.  503. 

(rf)  Maynofd  v,  Rhode,  i  Car.  &  P.  360,  $  Dowl.  &  K  266. 

(c)  Re  Umversal  Non-Tariff  Fire  Co.,  Ex  parte  Forbes'  claim, 
supra.  Somers  ▼.  Athenceum,  <fcc.  Co.,  9  Lr.  Can.  Rep.  61,  3  Lr. 
Can.  Jar.  67. 

(/)  Oeaeh  v.  IngaU,  14  M.  &  W.  95,  15  L.  J.  Ex.  37,  9  Jur.  691. 
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and  family  history,  and  a  failure  to  disclose  threats 
against  his  life  would  not  avoid  the  policy  {g). 

Where  a  policy  of  life  assurance  is  effected,  and  a 
declaration  made  by  the  assured  that  the  person 
whose  life  is  insured  is  of  sober  and  temperate 
habits,  upon  a  question  being  raised  after  his  death 
as  to  his  sobriety,  the  jury  have  to  say,  not  whether 
the  deceased  was  intemperate  to  such  a  degree  as  to 
injure  his  health,  but  whether  he  was  of  sober  and 
temperate  habits  at  the  time  of  the  insurance. 
There  is  nothing  to  prevent  an  office  from  stipulating 
that  even  though  a  man's  health  be  not  impaired, 
every  person  whose  life  is  insured  at  their  office  shall 
be  a  person  of  temperate  habits  (A). 

Where  the  insured  has  warranted  himself  tempe- 
rate in  his  habits  and  that  he  has  always  strictly 
been  so,  the  insurers  must  {says  Lord  Blackburn),  to 
successfully  resist  payment,  "  prove  drinking  carried 
on,  before  the  date  of  the  warranty,  to  such  an 
extent  as  to  amount  to  intemperance,  and  so  often 
and  continuously  as  to  amount  to  habits  of  intem- 
perance. They  are  not  obliged  to  prove  anything 
more."  In  the  construction  of  such  a  warranty  the 
same  learned  lord  held  that  "we  must  take  into 
account  the  normal  habits  of  people  in  the  class  and 
in  the  locality  where  the  person  insured  lives  "  (t). 

The  expression  "  under  the  influence  of  liquor " 
in  an  accident  policy  means  "that  a  mans  con- 
duct is  banefuUy  influenced  by  the  liquor  he  has 
drunk "  (A),  or  that  he  is  **  under  such  influence 
of  intoxicating  liquor  as  disturbs  the   balance  of 


{g)  Connecticut  Mutual  Life  v.  McWhirter,  73  Fed.  Rep.  444. 
Penn  Mutual  Life  v.  Mechanics*  Savings  Bank,  72  Fed.  Rep.  41 3. 

(h)  Southcomb  v.  Merriman,  Car.  &  Mar.  286. 

(i)  Per  Lord  Blackburn.  Thomson  v.  Weems,  9  App.  Caa.  684. 
Weems  v.  Standard,  <f-c.  Co.,  21  Sc.  L.  R.  791.  Lord  Watson,  how- 
ever, differed  as  to  **  locality." 

{h)  Macrolbhie  v.  Accident  Assurance  Co.,  23  Sc.  L.  R.  391. 
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a  man's  mind  or  the    intelligent  exercise    of  his 
faculties  "(/). 

A  provision  in  a  life  policy  that  the  assurance 
should  "  not  extend  to  any  death,  or  injury,  happen- 
ing whilst  the  assured  is  under  the  influence  of 
intoxicating  liquor  "  means  that  the  insurance  will 
not  extend  to  a  death,  or  injury  causing  death, 
happening  whilst  the  assured  is  under  the  influence 
of  intoxicating  liquor ;  and  therefore  it  would  suffice 
for  an  insurer,  in  resisting  the  claim,  to  show  that 
the  assured  was  under  such  influence  when  he 
received  the  injury  from  which  death  afterwards 
resulted  (m). 

The  true  meaning  in  a  life  policy  of  such  expres-  Habiuaiiy 
sions  as  "  habitually  intemperate  "  is  a  question  for  &i^™S^ioi 
the  jury  (n).  toAury. 

Where  an  American  life  policy  contained  a  pro-  Meaninsr  of 
vise  that  if  the  insured  *'  should  become  so  intempe-  ^^  JVo 
rate  as  to  impair  health  or  induce  delirium  tremens  "  *™p*^  health." 
the  policy  should  become  void,  it  was  held  that  the 
condition  would  be  broken  if  he  died  from  the  effects 
of  a  single  drunken  debauch  immediately  preceding 
his  death,  although  before  that  he  may  have  led  a 
temperate  life  (o). 

The  question  "  whether  a  proposal  has  been  de-  Has  propo»i 
clined  by  any  other  office  "  is  a  material  one,  and  by  any  other 
must  be  truly  answered  by  an  intending  assured,  ^^JJ" 
otherwise  the  policy  granted  to  him  will  be  void  {p).  questiou. 

But  a  mere  omission  in  a  proposal  to  fill  in  any  coDdition. 
answer  to  a  question  whether  the  insured  has  ever  omi^^in.*'"*^' 
been  a  claimant  on  a  fire  insurance  company,  he 

{I)  Mair  v.  RaUway  Passengers'  Insurance,  $7  L.  T.  356. 
(m)  Ibid. 

(n)  North-Western  Mutual  Life  v.  Musl'cgon,  <fcc.,  122  U.  S.  501. 
(o)  Davey  v.  jEtna,  38  Fed.  Rep.  650. 

(p)  London  Assurance  v.  Mansel,  L.  B.  11  Ch.  D.  363,  48  L.  J.  Ch. 
33i,27W.R.444. 
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having  in  fact  been  so,  is  not  a  concealment  of  a 
material  fact  (q) ;  and  where  fraud  was  not  alleged, 
but  in  answer  to  the  question  **  whether  a  proposal 
had  been  made  on  the  same  life  to  any  other  office  ? " 
the  answer  was,  "Yes,  in  the'  Edinburgh  Life  in 
April,"  and  the  life  had  been  accepted  by  the 
"  Edinburgh  "  and  the  "  Royal  Exchange  "  and  had 
been  proposed  to  the  **  Colonial  and  Mutual"  and 
"  Equitable,"  Day,  J.,  refused  to  declare  the  contract 
void  (r).  The  insurers  should  insist  on  an  answer, 
as  the  grant  of  a  policy  without  it  may  amount  to  a 
waiver. 

The  questions  should  be  specific,  because  where  a 
firm  proposed  for  a  fire  policy,  and  to  the  question, 
*•  Has  the  proponent  ever  been  a  claimant  on  a  fire 
insurance  company  ? "  answered  "  No,"  claims  made 
by  a  member  of  the  firm  before  he  became  a  partner 
in  it  were  held  not  to  be  covered  by  the  question, 
and  so  the  answer  was  not  untrue  (s). 

Non^sommuni-  A  poUcy  of  insuraucc  on  the  life  of  another,  who 
former  uineas.  ^t  the  time  of  the  insuraucc  is  in  a  good  state  of 
health,  is  not  vitiated  by  the  non-communication  by 
such  person  of  the  fact  of  his  having  a  few  years 
before  been  afflicted  with  a  disorder  tending  to 
shorten  life,  if  it  appear  that  the  disorder  was  of  such 
a  character  as  to  prevent  the  party  from  being 
conscious  of  what  had  happened  to  him  whilst 
suffering  under  it  (t).  An  untrue  statement  of  the 
assured  as  to  the  state  of  his  health,  if  made  in 
ignorance  of  his  true  physical  condition,  will  not  in 
general  vitiate  the  policy  (m).     But  where  conceal- 


CUim  on 
another  office 
by  one  of  a 
firm  before 
be  became 
partner. 


Untme  bat 
innocent  Rtatc- 
ment  as  to 
health. 


(g)  London  and  Lancashire  Insurance  Co.  ▼.  Honey,  2  Victoria 
Law/. 

(r)  Scottish  Provident  Institution  v.  Boddam,  9  Times  L.  B.  385. 
(*)  Daviesjv.  National  Fire  Go,  (1891)  App.  CSw.  48s,  6$  L.  T,  560, 


60  L.  J.  P.  C.  7Z. 

{t)  Swete  V.  Fairlie.e  C.  &  P.  i 


5f 


(u)  Fowkes  ▼.  London  and  Manchester  Assurance  Co.,  SJj,  T.  N.  S. 
109,  32  L.  J.  N.  S.  Q.  B.  153,  3  B.  &  S.  917,  II  W.  R.  622  ;  but  vide 
"^homson  V.  Weems,  9  App.  Gas.  684. 
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ment  is  intentional  the  policy  is  void  and  no  action 
lies  for  return  of  premiums  {x). 

A  medical  man  who  has  attended  only  once  ought  usnai  medical 
not  to  be  named  as  the  usual  medical  attendant  of  *    "   ^ 
the  person  whose  life  is  insured.    The  word  *'  usual  *' 
implies  having  attended  more  than  once  (y). 

If  there  be  a  reference  to  a  man  who  had  been  Roforencc  to 
the  medical  attendant,  and  no  reference  to  the  person  ^In?^  ™«i*cu 
who  was  the  medical  attendant  of  the  life  insured  at 
the  time  the  policy  was  effected,  such  an  omission  to 
refer  to  the  proper  person  would  vacate  the  policy  {z). 

The  assured  being  in  gaol  at  Fisherton  Anger,  but  piace  of 
who  had  previously  lived  in  her  own  house  at  the  ^^^lu 
same  place,  employed  an  agent  to  effect  a  policy  of  p^^- 
insurance  on  her  life.    One  condition  of  the  insurance 
was  that  a  declaration  should  be  made  of  the  state 
of  the  health  of  the  life  insured,  and  the  agent  stated 
that  he  had  proposed  on  behalf  of  Elizabeth  Swayne 
(the  assured),  of  Fisherton  Anger,  and  that  she  was 
then  resident  there.     It    was  stipulated    that    the 
policy  was  to  be  valid  only  if  the  statement  were  free 
from  all  misrepresentation  or  reservation,  and  it  was 
held  to  be  a  question  for  the  jury  whether  the  im- 
prisonment was  a  material  fact,  for,  if  so,  the  keeping 
it  back  would  be  fatal  to  the  recovery  of  the  money 
from  the  insurance  company  (a). 

The  term  "residence  "  in  the  proposal  for  an  in-  Meaning  of 
surance  means  the  place  where  the  proposer  is  living  ""•^**®'^°®- 
or  residing  at  the  time  of  making  the  proposal,  and 
not  where  he  has  been  residing  before  or  where  he 
is  going  to  reside  afterwards ;  therefore,  where,  in  a 
proposal  to  an  insurance  office  for  a  life  policy,  the 

(x)  BriHsh  Equiidble  Insurance  v.  Musgrave,  3  Times  L.  R.  630. 

iy)  Huckman  v.  Femie,  3  M.  &  W.  505,  520,  7  L.  J.  N.  S.  Ex.  163, 
2  Jar.  444. 

(2)  Everett  v.  Desborough,  5  Bing.  514,  per  Beat,  C.J.  Jarvis  v. 
Marine  and  General,  5  Times  L.  R.  648. 

(a)  Hvgnenin  v.  Rayley,  6  Taunt.  186. 
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Concealment 
of  tre  to 
adjacent 
premlBes. 


Statement 
partially  true. 


proposer  gave  as  his  residence  the  address  where  he 
was  then  and  was  going  to  be  at  for  the  next  three 
months,  although  he  usually  resided  in  Ireland, 
and  returned  there  three  months  afterwards,  it  was 
held  that  the  place  of  residence  was  not  untruly 
stated  (J). 

The  plaintiff  having  one  of  several  warehouses 
next  but  one  to  a  boat-builder's  shop  which  took  fire, 
on  the  same  evening  after  that  fire  was  apparently 
extinguished  insured  that  warehouse  without  appris- 
ing the  insurers  of  the  neighbouring  fire.  Though 
the  terms  of  the  insurance  did  not  expressly  require 
the  communication,  it  was  held  that  the  conceal- 
ment of  this  fact  avoided  the  policy  (c). 

A  statement  true  as  far  as  it  goes,  but  not  the 
whole  truth,  and  not  a  complete  answer  to  the 
question  which  it  proposes  to  answer,  is  untrue 
within  the  meaning  of  a  condition  that  "  any  untrue 
statement  shall  avoid  the  policy  "  (d).  But  where, 
in  answer  to  a  question  as  to  the  name  and  residence 
and  profession  or  occupation,  the  proposal  stated 
'*  A.  B.,  of  S.  Hall,  Esquire,"  the  person  being  an 
ironmonger  though  resident  at  S.  Hall,  and  being 
also  an  esquire,  the  statement  was  held  not  to  be 
untrue,  though  it  was  imperfect  (e). 

Applicant  If  an  applicant  for  life  insurance  is  required  to 

MwwerTbefore  s^^swer    material  questions,  and  to    sign   his  name 

signing.  thereto  as  part  of  the  application  upon  which  the 

policy  is  issued,  it  is  his  duty  to  read  the  answers 

before  signing  them,  and  it  will  be  presumed  that 

he  did  read  them  (/). 

(6)  Orogan  ▼.  London  and  Manchester  Industrial  Co.,  53  L.  T.  761, 
2  Times  L.  R.  75. 

(c)  Bufe  V.  Turner,  6  Taunt.  338. 

{d)  Cazenove.  v.  British  Equitable,  6  C.  B.  N.  S.  437,  29  L.  J.  C.  P. 
160,  I  L.  T.  N.  S.  484,  5  Jur.  N.  S.  1309,  8  W.  R.  243. 

(e)  Perrins  v.  Marine  and  General  Travellers,  2  E.  &  E.  317,  29 
L.  J.  Q.  B.  J  7,  242,  2  L.  T.  N.  S.  633.  8  W.  R.  563,  6  Jur.N.  S.  69, 
627. 

(/)  New  York  Life  v.  Fletcher,  117  U.  S.  Rep.  519.    Biggar  ▼.  Sock 
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If  a  life  policy,  on  which  premiums  have  been  HiBtaken 
paid,  is  void  by  reason  of  untrue  representations  as  l[^^^J^ver5' 
to  material  facts  in  the  applications,  made  without  ®'  premiums, 
design  on  the  part  of  the  applicant,  the  only  recovery 
which  can  be  had  on  the  policy,  after  the  assured's 
death,  is  for  the  premiums  paid  on  it  {g). 

Under  the  general  question  put  by  an  insurance  what  most  be 
office,  "  Is  there  any  other  circumstance  within  your  Jhlf^tnenir 
knowledge  which  the  directors  ought  to  be  acquainted  <i««»«^'o»i- 
with  ? "  it  is  the  duty  of  a  party  effecting  an  in- 
surance to  communicate  to  the  office  information  of 
every  fact  which  any  reasonable  man  would  think 
material,  and  it  is  a  question  for  the  jury  whether 
any  particular  fact  was  or  was  not  material  (A). 

If  the  description  of  the  property  be  substantially  Description 
correct,  and  a  more  accurate  statement  would  not  cowecr**"^ 
have  varied  the  premium,  the  error  is  not  material ; 
hence  where  buildings  were  described  as  built  of 
brick  and  slated,  but  it  turned  out  that  one  of  the 
buildings  was  not  roofed  with  slate  but  with  tarred 
felt,  and  no  higher  premium  would  have  been 
charged  if  the  fact  had  been  disclosed,  it  was  held 
that  the  misdescription  was  immaterial  and  not 
sufficient  to  vitiate  the  policy  (i).  But  concealment 
of  the  fact  that  a  wooden  building  behind  a  ware- 
house was  used  as  a  kitchen  has  in  Canada  been  held 
fatal  Qc).  A  statement  that  no  fire  is  kept  and  no 
hazardous  goods  deposited  refers  to  natural  use  of 
fire  and  deposit  of  goods  (J). 

Suppression  of  a  fact  material  to  the  insurance 

Ii/c,  Ac.  (1902),  I  K.  B.  516,  85  L.  T.  6^6,  71  L.  J.  K.  B.  79, 18  Times 
L.R.  119. 

to)  Ntw  York  Life  v.  Fleicher,  117  U.  S.  Rep.  519.  Biggar  v 
■ftorJb  Lt'/e,  swpra, 

(&)  Lindenau  t.  Dtihoroughy  8  B.  &  C.  586.  London  Assurance  v. 
MoHsd,  L.  R.  II  Ch.  D.  369, 48  L.  J.  Ch.  331,  27  W.  R.  444. 

(i)  Re  Universal  Non-Tariff  Fire  Insurance,  Forbes'  daim,  L.  R. 
19  Eq.  485. 44  L.  J.  Ch.  761,  23  W.  R.  465. 

{k)  Barsalou  ▼.  Boual,  15  Lr.  Can.  Rep.  i. 

(0  Dcbson  Y.  Soihehff,  i  Mo.  &  M.  90. 
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Effect  of         company  to  know,  discovered  between  the  acceptance 
a«^t  pur-  "  by  the  oflSce  and  payment  of  the  first  premium,  will 
notioI'^'^°"'  avoid  the  policy  even  as  against   a  purchaser  for 
value  without  notice  (m). 


MIsrepreBcntft- 
tlon  by  one 
company  to 
another  on 
re-insurance. 


Effect  of 
Innocent  mis- 
representation, 
where  stipula- 
tion that 
nntmo  state- 
ment should 
forfeit  all 
money  paid. 


Disclosure  of 
concealed  fact 
before  pay- 
ment by 
insurer. 


Order  for 
delivery  up  of 
policy  on 
gfround  of 
fraud. 


And  where  one  insurance  company  induced 
another  insurance  company  to  grant  a  policy  by 
way  of  re-assurance  on  the  representation  that  they, 
the  former  company,  intended  to  retain  part  of  the 
risk,  which,  however,  they  subsequently  got  rid  of 
by  a  further  re-assurance,  the  policy  was  declared 
void  (n). 

Where  it  was  stipulated  that  in  case  of  an  untrue 
statement  all  moneys  paid  on  account  of  the  insur- 
ance should  be  forfeited  and  the  insurance  itself 
should  be  null  and  void,  both  the  policy-money  and 
the  premiums  were  forfeited  by  a  statement  as  to 
the  health  of  the  life  insured,  untrue  in  point  of 
fact,  though  not  within  the  knowledge  of  the  party 
making  the  statement  (o). 

If  although  a  material  fact  were  misrepresented 
or  suppressed  at  the  time  the  insurance  was  effected, 
it  was  disclosed  to  the  insurance  office  before  the 
money  was  paid,  so  that  the  payment  was  made  by 
them  with  full  knowledge  of  all  the  facts,  the  in- 
surers cannot  afterwards  recover  the  money  back  (/?). 

The  Courts  will,  at  |the  suit  of  the  insurer,  order 
a  policy  to  be  delivered  up  to  be  cancelled  on  the 
ground  of  fraud  in  effecting  the  insurance  when  the 
instrument  is  not  void  on  the  face  of  it ;  and  in  such 
case  the  plaintiffs  have  a  better  equity  if  they  bring 


(m)  British  Equitable  v.  Great  Western  Railway  Co.,  20  L.  T.  N.  S. 
422,  38  L.  J.  N.  S.  Ch.  314,  17  W.  R.  561. 

(n)  Trail  v.  Baring,  4  Giff.  485,  10  L.  T.  N.  S.  215,  33  L.  J.  Ch.  521, 
12  W.  R.  678. 

(o)  DuckeU  V.  Williams,  2  Cr.  &  M.  348.  3  L.  J.  N.  S.  Ex.  141, 

(p)  BUbie  V.  Lumbey,  2  East  469.  Wing  v.  Harvey,  5  De  G.  M.  &  G. 
265,  23  L.  J.  Ch.  511,  23  L.  T.  120,  18  Jut.  394,  2  W.  R.  370, 
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their  action  in  the  lifetime  of  the  assured  than  if 
they  wait  until  after  his  death  {q). 

The  assured  cannot  lessen  his  obligation  to  dis-  Private  know- 
close  a  fact  by  speculating  on  what  may  or  may  not  iMS^'does 
be  in  the  mind  of  the  insurer,  or  as  to  what  may  or  ^^^  ^^^ 

11  1  1  .  .     1    ^         ^  .1         assnred's  duty. 

may  not  be  brought  to  his  mmd  by  the  particulars 
disclosed  to  him  by  the  assured,  if  those  particulars 
fall  short  of  the  fact  which  the  assured  is  bound  to 
communicate  (r). 

If  a  policy  is  issued  and  declared  conditional  on  New  policy 
the  truth  of  an  application  which  does  not  in  fact  i[]Jpfiti°fon!* 
contain  a  just  and  true  exposition  of  all  requisite 
facts  respecting  the  condition  of  the  property,  and 
subsequently  a  new  policy  be  issued  at  a  reduced 
premium  but  without  a  new  application,  the  new 
policy  will  also  be  conditional  on  the  truth  of  the 
old  application  (.?). 

When  a  man  has  only  one  room  in  a  house  and  a  room 
insures  his  goods  therein,   describing  the  place  as  "^em^g"  * 
the  dwelling-house  of  the  assured,  he  will  be  entitled  ^Q^^" 
to  recover  even  with  a  condition  that   the   house, 
buildings,  or  other  places  where  goods  are  deposited 
shall  be  accurately  described,  since  such  description 
goes  to  the  structure  of  the  house  and  not  to  the 
interest  of  the  assured  therein  (t). 

The  building  or  other  place  where  goods  are  de-  Misdescription 

posited  must  be  correctly  described  {u).     But  the  °'  p*"®"*^*^- 

wrong  description  arising  from  the  act  of  the  in- 
surers or  their  agents  is  no  defence  (x). 

The  condition  as  to  accurate  description  of  pre- 


iq)  Fenn  v.  Craig,  3  Y.  &  C.  Ex.  216,  3  Jur.  22.  See  pp.  39  &  40, 
ante.    Thornton  v.  Knight,  16  Sim.  509. 

(r)  Bates  v.  Hetoitt,  L.  R.  2  Q.  B.  595,  606,  36  L.  J.  Q.  B.  282,  15 
W.  R.  1172. 

(»)  Martin  v.  Home  livsurance  Co.,  20  U.  C.  (C.  P.)  447. 

(0  FriedlanderY.  London  AssuraJice,  i  Mo.  &  R.  171. 

(tt)  Casey  v.  Goldsmid,  2  Lr.  Can.  Rcj).  200,  Lr.  Can.  Rep.  107. 

(i)  Homers  v.  Aihencenm,  9  Lr.  Can.  Rep.  61,  3  Lr.  Can.  Jun  67. 
London,  Liverpool,  and  Olobe  v.  Wyld,  1  Canada  (S.  C.)  604. 
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mis€>s  relates  to  their  construction  and  not  to  their 
tenure  (y). 

Effect  of  It  is  usual  to  state  in  a  policy  that  misrepresen- 

tioiMS'to^piIrt  tation  as  to  part  of  the  property  assured  shall  avoid 
iMSreT'^^  the  policy  as  to  such  part.  In  Canada  the  Courts 
have  been  inclined  so  to  hold  independently  of  the 
condition  {z).  The  question  seems  to  turn  on  the 
divisibility  of  the  contract.  Where  there  are  two 
express  subjects  of  insurance,  the  house  and  the 
goods  therein,  it  is  difficult  to  see  on  what  principle 
a  misrepresentation  as  to  incumbrances  on  the  house 
should  avoid  the  insurance  as  regards  the  house, 
unless  some  special  (and  it  would  be  a  very  harsh) 
condition  were  made  to  that  effect  (a). 

Such  policies  have  been  held  in  several  cases  in- 
divisible, but  they  contained  a  stipulation  that  "  the 
policy "  not  that  the  part  relating  to  the  building, 
should  be  void  in  the  event  which  happened  (6). 
And  as  the  policies  in  question  were  not  for  two 
distinct  considerations  (c)  but  for  one  entire  con- 
sideration, viz.,  the  premium  on  house  and  goods, 
the  Courts,  in  the  absence  of  a  condition  that  mis- 
representation as  to  part  should  avoid  the  policy  in 
part,  were  unable  to  assist  the  assured,  saying  that 
where  in  a  policy  the  risk  is  distributed  between  the 
two  subjects,  this  is  merely  to  limit  the  liability  in 
respect  of  each  part,  not  to  divide  the  contract  (rf). 
Where  house  and  goods  were  insured  in  one  policy 
for  a  gross  premium,  but  separately  valued,  a  mis- 
statement as  to  the  ownership  of  the  house  was  in 

{y)  Friedlander  t.  L<mdon  Assurance,  i  Moo.  &  R.  171. 

(z)  BuUer  v.  Standard  Fire,  4  U.  C.  (App.)  399.  Buss  v.  Mutual 
dke.  Co.,  29  U.  C.  (Q.B.)  7^. 

(a)  PhiUips  v.  Orand  Biver  Insurance  Co.,  46  U.  C.  (Q.  B.)  334, 
per  Cameron,  J.,  363. 

{b)  Core  District  Mutual  Fire  v.  Samo,  2  Canada  (S.  C),  411. 
Cashman  v.  London  and  Liverpool  Fire,  5  Allen  (New  Bruna. )  246. 

(c)  Hopkins  v.  PrescoU,  4  C.  B.  576,  591.  Hatris  v.  VenaNes, 
L,  R.  7  Ex.  235,  240. 

{d)  Core  District  Fire  v.  8amo,  2  Canada  (S.  C.)  411,  per  Ritchie, 
J.,  421,  26  U.  C.  (C.  P.)  465,  I  U.  C,  (App.)  545. 
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New  York  held  fatal  to  a  claim  for  loss  to  the  house, 
but  it  was  also  held  that  the  contract  was  divisible, 
and  that  the  insured  could  recover  the  loss  to  the 
goods  {e). 

Either    party   may    be    innocently    silent   as   to  What  neither 
grounds  open   to  both  to  exercise  their  judgment  S^nfio^ 
upon  (/). 

The  insured  need  not  mention  what  the  insurer  what  insured 
knows,  nor  what  he  ought  to  know,  nor  what  hememion! 
takes  upon  himself  the  knowledge  of,  nor  what  he 
waives  being  informed  of,  nor  what  lessens  the  risk 
agreed  and  imderstood  to  be  run  by  the  express 
terms  of  the  poUcy,  nor  general  topics  of  specula- 
tion, as,  for  instance,  the  insurer  is  bound  to  know 
every  cause  which  may  occasion  natural  perils,  such 
as  the  difficulty  of  the  voyage,  the  kinds  of  seasons, 
the  probability  of  lightning,  hurricanes,  earth- 
quakes, &c.  iff). 

(e)  Schuster  v.  Dukhess  Ins,  Co.,  182  N.  Y.  260. 
if)  Carter  y.  Boehm,  3  Burr.  1910,  per  Lord  Mansfield. 
ig)  Per  Lord  Mansfield,  Carter  t.  Boehm,  3  Burr.  1910.    Bates  y. 
EewiU,  L.  B.  2  Q.  B.  595,  605,  36  L.  J.  Q.  B.  282, 15  W.  R.  1172. 
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CONDITIONS    IN    POLICIES. 


Forfeiture, 
Cy  pres 
doctrine  not 
applicable. 


Condition. 
Waiver. 


All  policies  contain  a  certain  number  of  conditions 
declaratory  of  the  terms  and  limitations  under  which 
the  policy  is  granted,  and  of  the  duties  of  the  assured, 
and  to  some  extent  imposing  duties  upon  him  in 
excess  of  those  implied  by  law.  Some  such  condi- 
tions are  precedent  to  the  effectual  making  of  the 
contract,  and  if  they  are  not  satisfied,  the  policy 
does  not  take  effect  at  all.  Others  presuppose  the 
contract  made,  but  are  precedent  to  the  accrvial  of 
a  right  to  sue  thereon.  Others  declare  events  in 
which  all  right  under  the  contract  is  forfeited. 
Others  deal  with  the  mode  of  settling  disputes,  and 
others  limit  the  period  for  bringing  a  claim. 

The  rules  as  to  forfeiture  of  real  estate  do  not 
apply  to  forfeiture  under  conditions  in  a  policy,  and 
the  plain  words  of  the  policy  must  be  adhered  to 
and  followed,  and  performance  on  the  cy  jrr^s  doc- 
trine will  not  suflSce  (a). 

Non-performance  of  a  condition  contained  in  a 
policy  makes  the  policy  voidable  at  the  election  of 
the  insurers.  They  may  waive  the  forfeiture,  or  by 
their  conduct  after  notice  of  the  breach  estop  them- 
selves from  setting  it  up.  "  The  word  *  void '  in  a 
private  instrument  can  rarely  if  ever  exclude  the 
possibility  of  confirmation  "  (6). 

(o)  Want  V.  Blunl,  12  East  183,  187,  per  Ellenborough,  C.J.  Neill 
V.  Union  Muluai,  45  U.  C.  (Q.  B.)  5QI,  0x^9.  Affirm^  7  Ont.  App. 
171. 

(b)  Armstrong  v.  Turquand,  9  Tr.  C.  L.  32,  45,  per  Christian.  J, 
Wing  V.  Harvey,  5  De  G.  M.  &  G.  265,  23  L.  J.  Ch.  51 1,  23  L,  T.  120, 
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Where  a  mutual  Lasurance  company  have  with-  waiver  of 
out  objection  received  payment  of  assessments  after  Sot^wawer  ©i 
the  proper  date  for  payment,  they  are  not  precluded  J^g^^"*^*^^ 
from  insisting  on  a  subsequent  occasion  upon  the 
strict  observance  of  the  conditions  of  the  company 
as  to  payment,  when  they  give  notice  of  their  inten- 
tion and  do  nothing  to  mislead  the  insured  (c). 

A   new   agreement   may  be   relied  on  either  as  New  agree- 
waiver  of  a  breach  of  the  original  contract  or  as  aJJ^eLi?©?^ 
substituted  contract.     In  this  case  the  question  by  ^sou^utio"- 
whom  the  agreement  was  made  is  material,  since 
some  agents  of  a  company  may  have  an  authority 
to  make  new  contracts  which  others  have  not  (d). 

When  a  breach  of  a  policy  not  under  seal  may  be  Mode  of 
waived  in  a  particular  way,  and  the  insurers  would 
be  obliged  to  waive  it  if  the  assured  performed  the 
requisite  acts,  there  is  nothing  to  prevent  the  insurer 
from  waiving  the  breach  in  other  ways  short  of 
uUra  vires  under  the  constitution  of  the  insuring 
society  (e). 

Where  the  assured  ha,s  not  disclosed  incumbrances  Resolution  by 

^t  ,       .  T  •       T    1  T^'         directors  to 

on  the  property  insured  as  required  by  a  condition  pay  made  in 
in  the  policy,  a  resolution  of  the  directors  of  the  |^^;[^*"^^  ^' 
company  to   pay  a  loss  under  the  policy  made  in  waiver, 
ignorance  of  this  breach  of  condition  is  no  Vraiver  of 
such  breach,  and  they  are  free  to  rescind  the  resolu- 
tion and  defend  the  action  (/). 

So  also,  if  in  ignorance  of  a  fraud  avoiding  the  Compromise  lu 

ignorance  of 
-   facts. 
511,  23  L.  T.  120,  18  Jur.  394,  2  W.  R.  370.     Canada  Landed  Credit 
Co.  V.  Canada  Agricultural  Insurance  Co.,  17  Grant  (U.  C.)  418. 

(c)  Redmond  Y.  Canadian  Mutual,  dhc,  18  Ont.  App.  335. 

(d)  Supple  V.  Cann,  9  Ir.  C.  L.  i.  British  Industry  Co.  v.  Ward, 
17  C.  B.  645, 652. 

(«)  Supple  V.  Cann,  9  Ir.  C.  L.  i.  Eitia  Life  v.  Frierson,  1 14  Fed. 
Rep.  56. 

(/)  Siainton  v.  Carron  Co.,  10  Jur.  N.  S.  $73.  Dunnage  v.  White, 
I  Swana.  137.  PhiUips  v.  Grand  River  Fire  Mutual  Insurance  Co., 
46  XJ.  C.  (Q.  B.)  334.  Queen  Insurance  Co.  v,  Devinney,  25  Grant 
(^-  C.)  394,  a  very  hill  case.  Hercules  Co.  v.  Hunter,  15  C.  S.  C. 
(Ut  aeries)  80a 
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policy  they  compromise  the  claim,  they  may  get  the 
compromise  set  aside  {g). 

Fire  policies.  Though  by  the  general  principles  of  insurance  law 
mi!?d«»crrptror  ^^y  naaterial  misdescription  or  misstatement  of,  or 
and  conceal-     omission  to  State,  facts  material  to  be  known  for 

ineDt. 

estimating  the  risk  avoids  a  policy,  most  fire  policies 
contain  an  express  condition  on  the  subject  (A). 

The  first  condition  in  a  fire  policy  usually  (t)  de- 
clares that  misdescription  of  the  building  or  place  to 
be  insured  or  in  which  goods  to  be  insured  are  con- 
tained, and  any  misstatement  or  omission  to  state 
facts  material  to  be  known  for  estimating  the  risk, 
shall  avoid  the  policy  as  to  the  property  affected  by 
such  misdescription,  misstatement,  or  omission. 

Condition.  This  coudition  deals  with   statements  or   reprc- 

^^^srepreacu  -  g^^j^^^j^^-j^j^g  relating  to  the  actual  position  and 
character  of  the  premises  insured,  in  order  (as  the 
insurers  themselves  express  it)  that  their  agent  may 
form  an  accurate  and  sound  opinion  and  judgment 
of  the  nature  and  extent  of  the  risk. 

The  general  law  of  insurance,  independently  of 
the  condition,  visits  any  material  misrepresentation 
by  totally  exempting  the  insurers  from  liability, 
because  all  that  is  to  be  done  on  one  side  is  the 
consideration  for  all  that  is  to  be  done  on  the  other, 
all  the  promises  are  referred  to  all  the  considera- 


{g)  Stainton  v.  Carron  Co.,  lo  Jur.  N.  S.  373.  Dunnage  v.  While, 
I  Swans.  137.  PhiUi'ps  v.  Qrand  River  Fire  Mutucd  Insurance  Co., 
46  U.  C.  (Q.  B.)  334.  Queen  Insurance  Co,  v.  Devinney,  25  Grant 
(U.  C.)  394,  a  very  full  case.  Hercules  Co.  v.  Hunter,  15  C.  S.  C. 
(let  series)  800. 

{h)  Benson  v.  OUawa,  42  U.  C.  (Q.  B.)  282. 

i)  Such  condition  usually  runs  as  follows : — *'  Any  material  mis- 
description of  any  of  the  property  proposed  to  be  hereby  insured,  or 
of  any  buildings  in  which  property  to  be  so  insured  is  contained,  and 
any  misstatement  of,  or  omission  to  state,  any  fact  material  to  be 
known  for  estimating  the  risk,  renders  the  policy  void  as  to  the  pro- 
perty affected  by  such  misdescription,  misstatement,  or  omission 
respectively." 
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tions(A),  but  the  condition  provides  that  the  mis- 
representation shall  avoid  the  policy  as  to  the 
property  aflFected  thereby.  It  may  therefore  be 
contended  that  under  the  condition  the  contract 
may  be  treated  as  divisible,  and  the  benefit  there- 
fore be  lost  to  the  assured  only  so  far  as  regards  that 
part  of  the  property  affected  by  the  misrepresenta- 
tion. Such  a  result  would  make  the  operation  of 
the  condition  more  favourable  to  the  assured  than 
that  of  the  Common  Law,  under  which  a  material 
misrepresentation  would  take  away  the  whole  benefit 
of  his  policy  (/). 

The  second  provision  made  by  fire  conditions  is 
as  to  the  use  of  the  property  insured,  and  provides 
against  increase  of  the  risk  after  insurance,  unless 
assented  to ;  also  that  property  removed  from  the 
place  where  the  risk  has  been  taken  to  any  other 
shall  cease  to  be  covered  on  such  removal  (m). 

PoUcies  cease  to  attach  to  goods  removed  both  user  of  thinug 
by  the  general   principles   of  insurance  law  and  a  co^ndiuon  m 
particular  condition,  which,  however,  provides  that  i^^^^y^^**'"' 
assent  or  sanction  of  the  insurers  may  be  obtained 
and  indorsed   on   the   policy.     In   some  cases  the 
policy  even  provides  for  the  covering  of  other  goods 
or  risks  pending  its  term. 

In    America,     conditions     are    framed     dealing  suspense  of 
specifically   with   rock    oils    and    volatile    oils    and  ^rwdderusM. 

[k)  Per  Bramwell,  B.,  Harris  v.  VenMes,  L.  R.  7  Ex.  240.  Wil- 
liamson  v.  Commercial  Union,  26  V.  C.  (C.  P.)  591.  Pirn  v.  Beid, 
6  M.  &  Q.  I,  6  Scott  N.  R.  982,  12  L.  J.  C.  I'.  299. 

(I)  Cashman  v.  London  and  Liverpool  Co.,  5  AUen  (New  Bruns.), 
246.    Oore  District  Mutual  Fire  v.  8amo,  2  Canada  (S.  C. )  4 1 1 . 

{m)  Such  conditions  are  usually  as  follows : — "  If  after  the  risk 
has  been  undertaken  by  the  insurers  anything  whereby  the  risk  is 
increased  be  done  to  property,  or  to  or  upon  or  in  any  building  in 
which  property  hereby  insured  is  contained,  or  if  any  property 
hereby  insured  be  remoTed  from  the  place  in  which  it  is  herein 
described  as  being  contained,  without  in  each  and  every  of  such 
cases  the  assent  or  sanction  of  the  insurers  signified  by  indorsement 
hereon,  the  insurance  on  the  property  affected  thereby  ceases  to 
attach." 
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Inapplicable 
conditions. 


burning  fluids,  forbidding  their  use  and  making  the 
insurance  ineffectual  so  long  and  only  so  long  as  the 
forbidden  use  continues  (n).  Policies  containing 
such  conditions  are  not  avoided,  but  only  suspended 
during  the  presence  of  such  articles  on  the  insured 
premises. 

Breach  of  The  iusured  in  a  fire  policy  is  not  relieved  of  re- 

muiaglw  oVthe  sponsibility  for  a  breach  of  a  condition  against  keep- 
tenaut  of  the    [j^„  inflammable  oils  by  the  fact  that  such  breach 

assurer.  o  j 

occurred  through  the  orders  of  the  husband  and 
manager  of  the  tenant  of  the  assured  (0). 

It  will  be  for  the  insurers  to  prove  the  character 
of  the  substance  in  respect  of  which  they  claim  such 
exception  {p). 

Difficulties  may  be  and  have  been  caused  by 
issuing  forms  of  policy  without  striking  out  those 
conditions  indorsed  on  the  policy  which  are  in- 
applicable to  the  subject-matter  insured,  but  leaving 
the  question  of  the  application  of  the  conditions  to 
the  proviso  (if  any)  in  the  body  of  the  policy,  "  That 
this  policy  shall  be  subject  to  the  several  conditions 
and  regulations  herein  and  hereon  expressed  so  far 
as  the  same  are  or  shall  be  applicable  "  (q). 

Thus  a  policy  framed  for  buildings  was  issued  to 
cover  a  ship.  The  7  th  condition  stipulated  that  if 
more  than  twenty  pounds  of  gunpowder  should  be 
on  *'  the  premises  "  at  the  time  of  a  loss,  such  loss 
should  not  be  made  good.  And  the  Privy  Council 
held  that  the  word  '*  premises "  must  be  taken  to 
mean  the  ship  for  the  purposes  of  the  said  policy, 
and  that  the  word  having  a  clear  legal  meaning, 
viz.,  '*  the  subject  or  thing  previously  expressed,''  no 


(n)  Putnam  v.  CommonweaUh  Insurance  Co,,  18  Blatoh.  (U.  S. 
369,  and  cases  there  oited. 

(o)  Liverpool,  London,  and  Olobe  v.  Ounther,  116  U.  S.  113. 

(p)  Buchanan  v.  Eaxhange  Fire  Co.,  61  N.  Y.  25.  Meats  r 
numloldi,  37  Am.  Rep.  647. 92  Penn.  St.  15. 

(9)  Qrandin  y  Boekuier  Co.,  Z07  Penna.  26. 
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eyide&ce  of  usage  as  to  carriage  of  gunpowder  in 
ships  as  freight  was  admissible  to  show  the  condi- 
tion inappUcable  to  a  steamer  (r). 

Difficulties  of  construction  have  also  arisen 
through  the  incorporation  of  the  conditions  of 
another  policy  by  reference  (s). 

And  if  a  policy,  though  improper  in  form,  be 
accepted  by  the  assured,  he  must  be  taken  to  have 
read  it,  and  it  is  just  that  he  should  be  bound 
by  the  proper  legal  construction  thereof,  but  condi-  comiitioiwcon 
tions  in  a  policy  are  to  be  construed  strictly  against  th™oi^iy"' 
the  company,  especially  where  there  is  doubt  or 
ambiguity  (t). 

When  a  business  classed  in  the  memorandum  on  increase  of 
a  policy  as  extra  hazardous  is  carried  on  after  insur- '  *  * 
ance,  it  will  avoid  the  policy,  and  the  verdict  of  a 
jury  that  it  does  not  increase  the  risk  will  be  set 
aside  (u).  It  would  be  otherwise  if  the  fact  that  the 
company  considered  the  business  extra  hazardous 
was  merely  in  the  instructions  to  agents  (x). 

A  change  in  the  nature  of  the  business  carried  on  ch«nffo  of 
in  the  assured's  premises,  whereby  the  risk  is  in-  *^*^^°*^"- 
creased,  and  without  proper  notice,  avoids  the 
policy  (y),  even  where  the  increased  risk  is  caused 
by  a  tenant  without  his  landlord's  knowledge  (z). 
But  it  has  been  held  in  Canada  that  notice  of  the 
change  of  business  to  the  insurer's  agent,  without 

(r)  Beacon  Life  and  Fire  Go.  ▼.  Oibh,  i  Moore  P.  C.  N.  S.  73, 
7  li.  T.  N.  S.  74,  II  W.  R.  194,  9  Jur.  N.  S.  185. 

(«)  The  SuipiUtc  Pnlp  Company,  Limited,  and  Others  v.  Faber  and 
Another,  11  Times  L.  B.  547. 

(t)  Lowenetein  v.  Fidelity  and  CaeuaUy  Co,  of  N.  7.,  88  Fed.  Bep. 
474.     Fidelity  and  OaauaUy  v.  Lowenetein,  99  Fed.  Bep.  17. 

(u)  Merrick  v.  Provincial  Insurance  Co.,  14  U.  C.  (Q,  B.)  439. 

[x)  Same  case. 

(y)  Shaw  V.  Bobberds,  i  N.  &  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S 
K.  B.  106. 

{z)  Long  v.  Beeber,  51  Am.  Bep.  432.  Liverpool  and  London,  Ac, 
Co.  ▼.  Ouniher,  9  Davis  (Sup.  Ct.  U.  S.)  113. 
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Chanofc  of  risk 
termination  of 
policy. 


sending  in  the  policy  for  indorsement,  will  suflSce  if 
there  be  no  condition  to  the  contrary  (a). 

Where  a  fire  policy  is  subject  to  a  condition  that 
"  if  by  reason  of  a  change  in  the  risk,  or  from  any 
other  cause  whatever/*  the  insurers  desire  to  termi- 
nate the  assurance,  it  should  be  lawful  for  them  to 
do  so  on  refunding  a  rateable  proportion  of  the  pre- 
mium, the  policy  is  determinable  at  the  will  of  the 
insurers  (b). 

Selling:  iiqnor.  Selling  liquor  by  retail  has  been  held  in  Canada 
not  to  be  an  increase  of  risk  where  a  policy  has  been 
taken  out  on  groceries  and  patent  medicines.  But 
in  England  spirit-selling  is  a  hazardous  trade,  and  a 
grocer  could  not  become  a  licensed  or  unlicensed 
retailer  of  spirits  without  risking  his  insurance  (c). 

Tavern.  Change  of  occupation  from  a  private  house  to  a 

tavern  without  consent  of  the  insurance  company 
would  avoid  the  policy  under  the  condition  against 
increasing  the  risk ;  but  a  coflFee-house  is  not  a 
tavern  within  this  rule  (d) ;  and  if  the  change  be 
to  a  tavern  after  a  change  to  some  other  equally 
hazardous  business  which  the  company  have  allowed, 
the  policy  will,  it  seems,  hold  good  (e). 

conditionB  as  One  of  the  conditions  (3rd)  of  a  policy  was  that 
thin^insured.  uulcss  the  trades  carried  on  be  accurately  described, 
B^rds,  *^d  if  ^  ^^1^  ^^  *^y  process  of  fire-heat  be  used  and 
not  noticed  in  the  policy,  the  policy  was  to  be  void 
and  another  condition  (6th)  stated  that  if  the  risk 
should  be  by  any  means  increased,  notice  was  to  be 
given  to  the  office,  otherwise  the  insurance  to  be 
void  (/).     The  assured  lent  his  kiln,  which  was  used 

(a)  Pcdb  V.  Phcenix  Mutual  Insurance  Co.,  45  U.  C.  (Q.  B.)  620. 
(6)  Sun  Fire  Office  v.  HaH,  14  App.  Cas.  98,  60  L.  T.  337,  58  L.  J 
P.  C.  69.  37  W.  R.  561. 

(c)  Nicholson  v.  Phcenix  Mutual,  45  U.  C.  (Q.  B.)  359. 

(d)  Doe  d.  PiU  v.  Laming,  4  Camp.  7^, 

(c)  Campbell  v.  Liverpool  and  London  Fire,  1 3  L.  B.  Can.  Jur.  309. 
(/)  See  also  Dobson  v.  Sotheby,  i  M.  &  M.  90.     Pirn  v.  Reid^  6 
M.  &  a  1, 12  L.  J.  C.  P.  299, 6  Scott  N.  R.  982. 
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only  for  drying  com,  to  another  person  on  one  occa- 
sion to  dry  bark,  which  was  more  dangerous.  No  change  of  nee- 
notice  was  given  to  the  insurers,  and  the  kiln  was  ^^®'®"® 
destroyed.  It  was  held  that  the  3rd  condition  re- 
lated to  the  time  of  insuring,  and  that  nothing 
nv^hich  occurred  afterwards  could  bring  the  case 
-within  that  condition,  which  was  fully  performed 
when  the  risk  first  attached  ;  that  the  6th  condition 
pointed  to  an  alteration  of  business,  permanent  and 
habitual;  and  if  the  plaintiff  had  either  dropped 
liis  business  of  corn-drying  and  taken  up  that  of 
bark-drying,  or  added  the  latter  to  the  former,  the 
case  would  have  been  within  that  condition.  But 
the  single  act  of  kindness  was  no  breach  of  the 
6th  condition,  and  the  plaintiff  was  allowed  to 
recover  (g). 

In  Glen  v.  Zeuns  {h)  the  question  was  whether  the  aien  v.  Lewis. 
placing  a  small  steam-engine  on  the  premises  and  experiment  ^ 
using  it  in  a  heated  state  to  turn  a  lathe  simply  ^^*™[y^^ 
for  the  purpose  of  ascertaining  by  the  experiment 
whether  it  was  worth  the  plaintiff's  while  to  buy  it, 
avoided  the  policy,  having  regard  to  its  conditions, 
one  of  which  was  that  in  case  of  any  alteration  in  a 
building  insured,  or  of  any  steam-engine,  &c.,  or  any 
other  description  of  fire-heat  being  introduced,  or 
of  any  trade,  business,  process,  or  operation  being 
carried  on  .  .  .  notice  must  be  given,  and  every 
alteration  be  allowed,  &c.,  otherwise  no  benefit 
should  arise  to  the  assured  in  case  of  loss.  Parke, 
B.,  in  giving  judgment,  said :  *'  The  clause  implied 
that  the  simple  introduction  of  a  steam-engine 
without  fire  will  not  affect  the  policy,  but  it  will  if 
fire  is  put  to  it.  It  makes  no  difference  whether  it 
is  used  on  trial  or  as  an  approved  means  of  carry- 
ing on  the  parties*  business,  nor  does  it  make  any 


to)  Shaw  V.  Bdbh&rds,  I  N.  &  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S 
K.  B.  106. 

{h)  8Ex.6o7,22L.  J.  Ex.228,21  L.T.  115, 17  Jur.842. 
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difference  that  it  is  used  for  a  longer  or  a  shorter 
time."  And  referring  to  Shaw  v.  Rohherds,  the 
learned  Baron  said  :  "That  case  is  the  only  one  which 
approachiBs  the  present,  and  we  cannot  help  feeling 
that  the  construction  of  the  policy  in  that  case  may 
have  been  somewhat  influenced  by  the  apparent 
hardship  of  avoiding  it  by  reason  of  the  accidental 
and  charitable  use  of  the  kiln,  the  subject  of  the 
assurance.  If  in  that  case  the  condition  had  been, 
irUer  alia,  that  no  bark  should  be  dried  in  the  kila 
without  notice  to  the  company,  which  would  have 
resembled  this  case,  we  should  have  been  far  from 
thinking  that  the  Court  would  have  held  that  the 
drying  which  took  place  did  not  avoid  the  policy, 
by  reason  of  its  being  an  extraordinary  occurrence 
or  an  act  of  charity.  We  are  therefore  of  opinion 
that  the  defendant  [the  insurance  company]  is 
entitled  to  judgment." 

Building  an  oven  on  premises  insured,  if  it  be 
safely  built  and  there  is  no  evidence  to  show  that 
it  increases  the  risk,  will  not  prevent  the  assured 
from  recovering  the  insurance-money  (t). 

Where  the  insured  put  up  an  engine  in  a  brick 
house,  and  the  insurer's  agent  gave  notice  that 
increased  premium  would  be  required,  and  assured 
applied  to  his  insurers  and  elsewhere  for  insurance 
thereon  at  enhanced  premium  and  was  refused,  he 
was  non-suited,  on  the  ground  that  the  policy  was 
known  by  him  to  be  void  (k). 

Non-occnpa-  Leaving  the   premises  unoccupied  may  increase 

risk.  °^"*"**°^  the  risk,  and  if  it  does  will  be  within  this  condition. 

Whether    non-occupation    lessens  or  increases   the 

(i)  Navghter  v.  Ottawa  AgrieuUural  Insurance  Co.,  43  U.  C.  (Q.  B.) 
121.  8UUm  V.  Thornton,  3  E.  &  B.  868,  23  L.  T.  187,  18  Jur.  748, 
2  W.  R.  524,  23  L.  J.  Q.  B.  362.  BareU  v.  Jermy,  3  Ex.  535.  18  L.  J. 
Ex.  215.  CHen  v.  Lewis,  22  L.  J.  Ex.  228,  17  Jur.  842,  8  Ex.  607,  21 
L.  T.  115.  Stakes  v.  Cox,  i  H.  &  N.  533,  26  L.  J.  Ex.  113,  28  I*  T. 
161,  3  Jur.  N.  S.  45,  3  W.  R.  89. 

{k)  Reid  v.  Gore  District  Mutual,  11  U.  C.  (Q.  B.)  345. 
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risk  depends  on  circumstances.  The  whole  question, 
which  does  not  seem  to  have  arisen  here,  is  very 
fully  considered  in  a  Canadian  case  (l),  where  the 
American  cases  arc  cited  and  discussed. 

Ceasing  to  occupy  without  fraudulent  intent  has 
been  held  in  New  Brunswick  not  to  come  within  a 
condition  avoiding  the  policy  in  case  of  increase  of 
risk  through  change  of  occupation,  unless  proof  were 
given  that  under  the  circumstances  and  position  of 
the  building  it  was  more  liable  to  destruction  when 
unoccupied  (m). 

Notice  of  vacancy  if  required  by  a  condition  must  Empty  bouse. 
be  given  in  reasonable  time.    Three  days  will  not  be 
too  long  (w). 

Description  of  the  building  insured  as  a  farm-  change  of 
house,  the  column  for  the  name  of  the  occupants  ^®"p*"°^- 
being  left  blank  and  the  premises  being  at  the  time, 
and   remaining    until  the    loss,  unoccupied,  is    no 
breach  of  a  condition  to  give  notice  of  a  change  of 
occupancy  (o). 

The  importance  of  being  informed  of  the  names  comiition  aa 
of  the  offices  which  are  jointly  interested  in  a  risk  is  SJhcMnrar? 
obvious  to  all  who  have  any  acquaintance  with  the*J^^^"'*^ 
law  and  practice  of  insurance,  and  nothing,  therefore, 
can  be  more  reasonable  than  that  the  persons  assur- 
ing should  stipulate  for  information  being  given  as 
to  the  offices  in  which  other  insurances  are  existing 
or  are  subsequently  taken  out ;  and  it  is  competent 
for  them  to  stipulate  that  if  any  erroneous  or  untrue 
representation   be   made   on   this  point  the   policy 
shall  be  void,  and,  if  they  do  so,  the  Courts  cannot 

(/)  Ahrtdiafns  v.  AgrUuLtural  Insurance  Co.,  40  U.  C.  (Q.  B.)  175. 
And  see  Bennett  v.  Agricultural  Co,,  50  Conn.  420. 

(*»)  Foy  V.  Etna,  Ac.  Co.,  3  Allen  (New  Bruns.)  29. 

(n)  Cainada  Agricultural  Credit  Co.  v.  Canada  Mutual  Fire  Co., 
17  Grant  (U.  C.)  418. 

(o)  Lamdon  and  Laneaahire  Co,  v.  Honey,  2  Victoria  Law  7. 
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hold  any  part  of  the  representation  immaterial  (p). 
But  if  they  want  the  information  they  must  stipu- 
late for  it  (q)',  and  failure  to  disclose  it  is  not 
fraud  {r). 

Breach  of  a  condition  that  other  insurance  shall 
be  notified  to  the  grantor  of  a  particular  policy,  and 
notice  thereof  indorsed  on  the  policy  or  otherwise 
recognised  by  the  grantor,  is,  unless  waived,  abso- 
lutely fatal  to  any  claim  on  the  policy. 

And  where,  there  being  a  similar  condition,  the 
insured  declared  that  he  was  not  insured  or  propos- 
ing to  insure  with  any  other  office,  and  at  the  time 
such  statement  was  made  it  was  true,  but  before  the 
second  policy  was  issued  it  became  untrue,  the  first 
policy  was  held  void;  the  law  being  that  these 
declarations  are  continuous  declarations  until  the 
issue  of  the  policy  (s). 

The  condition  can  be,  of  course,  broken  only  by 
the  failure  to  disclose  insurance  in  companies  other 
than  that  by  which  the  policy  containing  it  is 
granted  (t),  and  bj^^  policies  actually  on  a  portion  of 
the  same  risks  (u). 

Policy  acci-  A  mere  possibility  that  some  portion  of  the  risk 

lapphi"^  ^"^^^  covered  by  both  policies  might  accidentally  coincide 
would  not,  it  seems,  constitute  such  a  double  in- 
surance as  is  meant  by  this  condition  (i;).  The 
existence  of  a  marine  policy  on  goods  which  are 
landed  and  warehoused  for  a  special  purpose  will 
not  vitiate  a  fire  policy  made  on  them  by  breach  of 


(p)  Parsons  v.  Standard  Co.,  4  U.  C.  (App.)  326.  Western  Assur- 
ance Co.  V.  AUwdl,  2  Lr.  Can.  Jur.  181. 

(q)  M'Donell  v.  Beacon  Fire  and  Life,  7  U.  C.  (C.  P.)  308. 

(r)  Similar  conditions  are  found  in  some  English  policies,  but  hav^e 
not  been  litigated. 

(«)  Re  arbitration  between  Marshall  and  Scottish  Employers*  Lia- 
bility Co.  (1902),  85  L.  T.  757. 

It)  Citizens*  Company  of  Canada  v.  Parsons,  7  App.  Cas.  96,  118. 

(«)  Australian  Agricultural  Co.  v.  Saunders,  L.  K.  10  C.  P.  668, 
44  L.  J.  C.  P.  391,  33  L.  T.  N.  S.  447. 

(v)  Per  Bramwell,  B.,  in  case  last  cited,  L.  R.  10  G.  P.  674. 
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this  condition,  as   the   underwriters  would   not  be 
liable  while  the  goods  were  so  warehoused  (x). 

An  insurance  effected  subsequently  to  the  policy  condition  as 
sued  upon  in  another  company  m  substitution  for  a  insurance, 
lapsed  policy  to  the  like  amount  in  a  third  company 
does  not  avoid  the  policy  sued  upon  under  a  con- 
dition as  to  giving  notice  of  a  subsequent  insurance, 
if  the  grantors  thereof  have  had  notice  of  the  lapsed 
policy  if  existing  when  their  policy  was  granted,  or 
have  recognised  it  if  granted  after  their  own  (y). 

Where  a  fire  policy  provided  that  it  should  become  omisBion  to 
null  and  void,  if  the  insured  omitted  to  give  notice  SdHiionL?  "*' 
of  any  additional  insurance  effected  on  the  same  in»»™nce. 
goods  with  another  company,  without  the  consent 
of  the  insurers,  it  was  held  that  the  policy  was  not 
avoided  by  omission  to  give  notice  of  an  additional 
insurance  which,  on    the    true  construction  of  its 
terms,  never    became   effective    by  reason    of    the 
premium  not  having  been  paid  (z). 

Subsequent  insurance  may  be  treated  as  meaning  suiwequem 
subsequent  and  further,  an  addition  which  seems  in  ^^^^^^^ 
accordance  with  common  sense  (y). 

But  if  the  assured  takes  out  a  policy  in  a  bad 
company,  in  substitution  for  one  lapsed  in  a  good 
company,  some  increase  of  liability  to  contribute 
might  arise  to  other  companies  (y). 

It  has  been  held  in  Canada  that  where  two  in-  condition 
surances  were  made  on  the  same  property  with  one  durance?" 
person,  agent  of  two  companies,  the  companies  would 

{z)  Per  Bramwell,  B.,  in  case  last  cited,  L.  B.  lo  C.  P.  674. 

(if)  Parsons  v.  Standard  Insurance  Co,,  4  U.  C.  (App.)  326.  Pacaud 
▼.  Monarch  Insurance  Co.,  i  Lr.  Can.  Jur.  284.  Moore  v.  Citizens, 
dfc.^  14  Ont.  App.  582. 

(z)  EquitabU  Fire  v.  The  Ching  Wo  Hong  ( 1907),  A.  C.  97,  76  L.  J. 
P.  C.  3i,76L.T.  I,  23  T.  L.  R.  200. 
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not  be  estopped  from  setting  up  the  condition  vitiat- 
ing their  policies  in  the  case  of  other  insurance,  on 
the  ground  that  the  knowledge  of  the  agent  could 
not  here  be  deemed  knowledge  of  the  principal  (a). 

othor  An  omission  to  give  the  names  of  other  oflSces  in 

nsuranco.        ^^ich  the  applicant  is  insured  will  avoid  any  policy 

granted  on  the  application  where  there  is  a  condition 

to  that  effect  (6). 

Where  it  is  stipulated  that  such  other  insurances 
must  be  allowed  by  indorsement,  no  action  will  lie 
on  the  policy  containing  such  term  till  the  indorse- 
ment has  been  made,  since  the  indorsement  is  the 
agreed  evidence  of  the  insurer  s  assent  to  the  other 
insurances  (c),  and  where  it  was  a  condition  that 
"  the  insured  shall  notify  to  the  company  and  have 
specified  in  the  policy  if  any  insurance  previously 
effected  ceases  "  and  this  was  not  done,  the  insured 
failed  in  his  action  (d). 

Notice  of  other  Verbal  notice  to  the  insurer's  agent  will  not  bind 
Insurance.  ^^j^^  insurcr,  and  the  assured  is  not  entitled  to  insist 
upon  a  reform  of  the  policy  by  an  indorsement  of 
the  insurance  of  which  he  has  given  merely  verbal 
notice,  as  this  would  be  compelling  their  assent, 
which  was  ^  hypothesi  in  their  discretion  (e). 

A  consent  signed  by  the  secretary  has  been  held 
to  bind  the  company  (/),  but  this  must  depend  upon 
the  authority,  actual  or  constructive,  given  to  the 
secretary. 

(a)  Shannon  y.  Qore  District  Manual,  2  U.  G.  (App.)  396.  Btaek- 
hum  Low  V.  Vigors,  12  App.  Caa.  531. 

(6)  Citistens*  lytguranee  Co.  y.  Parsons,  7  App.  Cas.  118.  Parsons 
V  Standard  Co.,  4  U.  C.  (App.)  326. 

(c)  Noad  V.  Provincial  Insurance  Co.,  18  U.  C.  (Q.  B.)  584.  Chap- 
man V.  Lanr>ashire  Co.,  13  Lr.  Can.  Jur.  36,  2  Stevens  Quebec  Digest 
407  (P.  C). 

{d)  The  SuIphiU  Pulp  Co.,  Lid.  v.  Faber,  11  Times  L.  R.  547. 

(e)  Billingion  v.  Provincial  Insurance  Co.,  2  U.  C.  (App.)  158, 
3  Canada  182. 

(/)  AUwell  V.  Western,  2  Lr.  Can.  Jur.  181.  Sougras  v.  Muima 
Insurance  Co.,  i  Lr.  Can.  Jur.  197,  a  ease  of  notice  gtVBn  alter  fire. 
Chalmers  y.  Mutual  Fire  Co.,  3  Lr.  Can.  Jur.  2. 
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If  the  company  have  been  informed  by  the  agent  wairer. 
of  the  other  insurance,  and  knowing  of  it  issue  a 
policy,   they   will   be   taken   to    have   waived    the 
condition  (g). 

The  condition  will  not  be  deemed  waived  if  the 
insurers,  on  getting  notice  after  the  fire,  reserve  the 
objection  till  action  brought  (h). 

Under  a  condition  in  a  policy  on  cotton,  that  it  Forfeimre  in 
shall  not  apply  to  any  cotton  covered  by  a  marine  ^ronw'in '^ 
policy  at  the  time  of  the  loss,  forfeiture  cannot  be  ^'''°y  ^^  ?»»»« 

p  1         1  ..  1  1  .        parties  and 

enforced   where  it  is  not  shown   that  the   marine  name  interest, 
insurance  was  in  favour  of  the  same  parties  and  upon 
the  same  interest  as  such  policy,  the  object  of  the 
condition  being  to  prevent  double  insurance  (i). 

In  a  mutual  insurance  company  when  a  policy  is  Mortgagee  of 
assigned,  with  consent  of  the  insurer,  to  a  mort- "'"*^*  **®"*^^ 
gagee,  though  he  becomes  a  member,  further  insur- 
ance by  the  mortgagor,  which  the  mortgagee  did 
not  know  of  and  could  not  stop,  will  not  affect 
his  policy  under  the  condition  relating  to  double 
insurance  {k). 

If  further  insurance  be  effected  in  a  foreign  com-  roreijru 
pany,  it  is  still  such   an  insurance  as  to  avoid  a*^^™^"^" 
poUcy  containing  a  condition    against   double    in- 
surance, being  an  insurance  in  fact  (/). 

Insurance   made  by    a   mortgagee    without    the  Mortgagee. 
knowledge  of  the  mortgagor  will  not  avoid  a  policy 
taken  out  by  the  latter  and  containing  such  a  con- 
dition, for  the  further  assurance  must  be  by  same 
person  or  in  the  same  interest  (m). 

ig)  BiUingtofiY,  Provincial,  2  U.  C.  (App.)  158,  178,3  Canada,  182. 

{h)  AUweU  V.  Western  Insurance  Co.,  2  Ldr.  Can.  Jur.  181. 

(0  Galifomia  Inat^ranee  Co.  v.  Union  Compress  Co.,  133  U.  S.  Rep. 
387. 

{k)  Mechanics*  Benefit  Society  ▼.  Oore  District  Insurance  Co.,  40 
.U.  C.  (Q.  B.)  220,  236-S. 

(f)  Ramsay  Cloth  Co.  v.  Mutual,  dke.  Co.,  11  U.  0.  (Q.  B.)  516. 

{m)  Qilchrist  y.  Oore  IHstrid  Co.,  die,  34  U.  C.  (Q.  B.)  15.     Car- 
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Insurance  by  interim  receipt  may  fall  within  the 
provision,  as,  the  duration  of  the  interim  insurance 
being  limited,  the  question  has  been  raised  whether 
after  expiry  of  the  time  limited  the  assured  was 
entitled  to  have  a  policy  or  not,  since  if  he  was  it 
would  be  a  case  of  other  insurance  {n). 

That  the  assured  so  thought  is  evidence  as  to  the 
bond  fides  of  the  assured  in  his  dealings  (o). 

The  assured  by  taking  the  benefit  of  a  policy 
eftected  on  part  of  the  same  premises  by  another 
person  will  avoid  the  first  policy  where  notice  has 
not  been  given  {p). 

Condition  A  condition  in  a  policy  avoidins:  it  if  the  assured 

against  otlicr  -  .  .  -.         ■,  i      /y.  i  •  i         , 

insurance        or  his  assigucc  should  ciiect  Other  insurance  and  not, 
aI^'/^ocIu"^'  ^^^^^  reasonable  diligence,  give  notice  and  have  it 
bankrnptcy.      indorsod  On  tho  policy,  binds  the  assignee  in  bank- 
ruptcy of  the  assured.  By  the  bankruptcy  he  becomes 
Bankruptcy,     owner  of  the  whole  insurance  effected  by  the  bank- 
rupt for  the  benefit  of  the  estate.     His  subsequent 
insurance  in  his  own  name  with  another  company 
would,  if  recoverable,  enure   to  precisely  the  same 
interests ;  and  the  bankrupt's  resulting  interest  in 
any  surplus  of  his  estates  after  all  debts,  &c.,  are 
paid    would    bo    precisely    the    same    under    both 
policies  {q). 

Such  condition  cannot  be  waived  by  an  ordinary 
agent  where  the  consent  is  to  be  written  on  the 
policy  (r).     An  inspector,  whose  duties  are  to  ex- 

pciUer  V.  Providence  Washijigton  Co.,  i6  Peters  (U.  S.)  501.  Kdly  v. 
Livcrjwoly  London,  and  Olobe,  2  Han.  (New  Bruna.)  266.  Johnson  v. 
North  British  and  Mercantile,  1  Holmes  (C.  Ct.  U.  S.)  117. 

(n)  Hatton  v.  Beacon,  16  U.  C.  (Q.  B.)  317.  Bruce  v.  Gore  District 
MutmU  Co.,  20  U.  C.  (C.  P.)  207.  Mason  v.  Andes  Co.,  23  U.  C. 
IC.  P.)  37. 


WJio  mnj 
waive. 


(o)  Greet  v.  Citizens,  5  U.  C.  (App.)  596. 

'   '    '^   '  Johnstown  Mutual  District  Insurance.  Co.,  7 


U.  C. 


{p)  Dafoe  V. 
(C.  P.)  55. 

{q)  Jackson  v.  ForsUr,  i  E.  &  E.  463,  29  L.  J.  Q.  B.  8,  33  L.  T.  290, 
7  W.  R.  578.  Schondler  v.  Wace,  i  Camp.  487.  Dickson  v.  Pro- 
vincial Insurance  Co.,  24  U.  C.  (0.  P.)  i  ^7,  168. 

(r)  Gale  v.  Leuns,  9  Q.  B.  730,  16  L.  J.  Q.  B.  119. 
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amine  into  the  circumstances,  adjust  the  loss,  and 
settle  and  report,  is  not  an  agent  who  can  give  such 
consent  (s).  He  might  waive  a  condition  as  to  a 
written  statement  of  the  loss,  that  being  within  the 
scope  of  his  duties. 

Provisions  avoiding  a  policy  for  not  disclosing  Prior  or 
other  insurance  apply  to  other  insurance  prior  or  policy!"^"' 
subsequent  to  that  in  the  policy  containing  the 
stipulation.  A  man  may  therefore  avoid  two 
policies  by  not  giving  notice  to  the  grantors  of  each 
as  to  the  existence  of  the  other.  But  in  America 
it  has  been  held  that  if  the  assured  could  never  have 
recovered  on  the  policy  of  later  date  the  prior  policy 
is  not  avoided  (t). 

Where  a  man  seeks  further  insurance  and  notifies  Poiicieii 
the  previous  insurance,  and  his  application   is  ac-  JIoHctiuiiiy' 
cepted  and  his  premium  paid,  but  the  policy  not***"®*^* 
issued   before    a    loss    occurs,  the  second  insurers 
cannot  object  that  the  policy  if  issued  would  have 
contained    a    condition    against    further    insurance 
unless  indorsed  {u). 

An  ordinary  fire  policy  only  covers  property  in  wiiat  things 
which  the  assured  has  a  beneficial  interest,  and  by  ^uc^  ^^ 
its  condition  excludes  property   held   on   trust    or 
commission  unless  expressly  described  as  such  {x). 
Sundry  articles  of  household  furniture  are  frequently 

(a)  Mason  v.  UaHjord  Fire,  37  U.  C.  (Q.  B.)  437. 

(<)  ataceif  V.  FrarUdin  Fire,  2  Watts  &  Sei^.  (Penn.)  506. 

(«)  BaiU  V.  8L  Joseph  Fire  Co.,  Ji  Missouri  371. 

(jr)  "  This  policy  does  not  cover  property  held  on  trust  or  on  com- 
mission,  unless  expressly  described  as  such  ;  nor  china,  glass,  looking- 
glAffics,  jewels,  clocks,  watches,  trinkets,  medals,  curiosities,  govern- 
ment stamps,  prints,  paintings,  drawings,  sculptures,  musical,  matho- 
niatical,  or  philosoplucal  instruments,  patterns,  models,  or  moulds, 
naless  specially  mentioned  in  the  policy,  nor  deeds,  bonds,  bilLs  of 
exchange,  promissory  notes,  securities  for  money  or  books  of  account, 
iior  gunpowder,  nor  loss  or  damage  by  fire  to  property  occasioned  by 
Its  own  spontaneous  fermentation  or  heating,  or  by  or  through  in- 
vasion, foreign  enemy,  riot,  civil  commotion,  or  military  or  usurped 
power,  nor  loss  or  damage  by  explosion,  except  loss  or  damage  by 
explosion  of  gas  m  the  premises  referred  to  in  this  policy,  not  forming 
part  of  any  gas-works.*^ 
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excluded  from  insurance,  either  from  their  fragility 
or  the  diflSculty  of  valuing  them,  and  insurers  will 
not  take  on  any  terms  risk  of  destruction  of  deeds, 
bonds,  bills  of  exchange,  promissory  notes,  money 
securities,  or  books  of  account.  Many  persons 
effecting  insurances  have  not  the  slightest  con- 
sciousness that  their  most  valuable  household 
efiects,  such  as  pictures,  piano,  prints,  jewels, 
clocks  and  watches,  are  wholly  uncovered,  unless 
specially  mentioned,  and  that  the  policy  does  not 
cover  the  clothes,  &c.,  of  their  guests  or  servants, 
unless  special  stipulation  be  made  to  that  effect. 

The  risk  of  damage  to  property  occasioned  by  its 
own  spontaneous  fermentation  or  combustion  is  also 
excluded  by  provision.  But  this  condition  only 
affects  the  particular  property  in  which  the  spon- 
taneous action  arises,  and  does  not  remove  liability 
for  other  goods  ignited  thereby. 

Some  cases  which  at  first  sight  seem  bailments  on 
trusts  are  by  their  particular  circumstances  really 
transfers  for  value  on  special  terms  as  to  the  mode 
of  settling  the  accounts  between  the  parties.  Where 
this  is  so  the  policy  will  not  be  void  for  not  dis- 
closing the  nature  of  this  title  of  the  assured,  as 
the  property  is  not  held  on  trust  or  commission 
within  the  meaning  of  the  condition  requiring 
property  so  held  to  be  specifically  insured  or  de- 
scribed (y). 

Such  is  the  case  with  millers  receiving  wheat 
from  different  farmers,  which  wheat,  by  the  con- 
sent of  the  farmers,  was  mixed  jvith  other  wheat 
and  became  part  of  the  miller's  current  stock  to 
grind  or  to  sell,  subject  to  a  right  in  the  farmers 
at    any  time  (z).     So  also   with  commission   mer- 


(y)  8au^  Australian  Insurance  Co,  v.  JRandall,  L.  R.  3  P.  C.  lOi, 
6  Moore  P.  C.  N.  S.  341,  22  L.  T.  N.  S.  843. 
(z)  Same  case. 
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chants  who  receive  and  store  grain  in  elevators  and 
give  receipts,  but  are  not  bound  to  do  more  than 
deliver  a  like  quantity  and  quality  of  wheat  (a). 

Risk  by  riot,  civil  commotion,  invasion,  foreign  Riot, 
enemy,  military  or  usurped  power  is  expressly  ex-  KeiSiion. 
cepted  in  most  if  not  all  fire  policies.  Civil  com- 
motion is  defined  by  Lord  Mansfield  as  an  insurrec- 
tion of  the  people  for  general  purposes  of  mischief 
not  amounting  to  a  rebellion,  since  no  power  is 
usurped  (6). 

Where  a  party  of  men  came  to  a  coal-mine, 
fired  shots  and  drove  away  the  watchman,  and  set 
fire  to  premises,  this  loss  was  in  Pennsylvania  held 
within  the  exception  against  riot  (c).  The  Riot 
(Damages)  Act,  1886  (d) — but  see  as  to  ships  The 
Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60, 
s-  5  IS — gives  compensation  out  of  the  police  rates 
where  a  house,  ship,  or  building,  in  any  police  dis- 
trict, has  been  injured  or  destroyed,  or  the  property 
therein  has  been  injured,  stolen,  or  destroyed  by 
rioters,  and  provides  (s.  2)  that  where  any  person, 
having  sustained  such  loss,  has  received,  by  way 
of  insurance  or  otherwise,  any  sum  to  recoup  him 
in  whole  or  in  part  for  such  loss,  the  compensa- 
tion payable  to  him  shall,  if  exceeding  such  sum,  be 
reduced  by  the  amoimt  thereof,  and  in  any  other 
case  shall  not  be  paid  to  him,  and  the  payer  of  such 
sum  shall  be  entitled  to  compensation  as  if  he 
had  sustained  the  loss,  and  any  policy  given  by  such 
payer  shall  continue  in  force  as  if  he  had  made  no 
such  payment. 

Earthquakes,    hurricanes,  forest    fires,  and    fires  Acttu  Dei, 
occasioned  to   insured  property   by  or  during   the 

(a)  BaOer  ▼.  HaHford  Fire  Co.,  11  BisseU  (U.  S.  Ciro.  Ct.)  306. 

(6)  Drinkwater  v.  London  Assurance,  2  Wils.  363.  Longdate  v. 
Mason,  2  Park  Ins.  965  {8th  ed.).  Mason  v.  8aind>ury,  3  Doug.  61 . 
Clarht  V.  mythina,  2  B.  &  C.  254. 

(c)  Lycoming  Fire  v.  Schtoenk,  40  Am.  Rep.  629,  95  Penn.  St.  89. 

id)  .19  &  50  Vict.  0.  38. 
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existence  of  such  contingencies  have  been  in  some 
cases  excepted  from  the  risk  {e). 

Condition  aa  to  FoUcies  on  hous6  01  goods  are  conditioned  to 
of*^perty!'**  ccasc  to  be  in  force  as  to  any  property  thereby 
insured  which  shall  pass  from  the  insured  to  any 
person  otherwise  than  by  will  or  operation  of  law 
unless  notice  thereof  be  given  to  the  insurers,  and 
the  subsistence  of  the  insurance  in  favour  of  such 
other  person  be  declared  by  a  memorandum  in- 
dorsed thereon  by  or  on  behalf  of  the  insurers. 

The  usual  condition  is  as  follows : — "  This  policy 
ceases  to  be  in  force  as  to  any  property  hereby 
insured  which  shall  pass  from  the  insured  to  any 
other  person  otherwise  than  by  will  or  operation  of 
law,  unless  notice  thereof  be  given  to  the  company, 
and  the  subsistence  of  the  insurance  in  favour  of 
such  other  person  be  declared  by  a  memorandum 
indorsed  thereon  by  or  on  behalf  of  the  company." 

Independently  of  the  condition,  insurances  against 
fire  have  never  been  assignable  as  of  right  like  marine 
policies  (/).  But  the  particular  mode  whereby  the 
assent  to  hold  the  assign  insured  shall  be  testified 
is  purely  matter  of  contract.  The  conditions  are 
framed  to  exclude  parol  consents  by  agents  of  the 
insurer. 

Under  this  condition  the  policy  is  good  for  the 
executors  or  administrators  of  the  insured,  and  also 
for  a  trustee  in  bankruptcy  {g)y  or  a  liquidator  on 
the  winding  up  of  an  assured  joint-stock  company, 


(e)  Gommereidl  Union  v.  Canada  Mining y  doc.  Co.,  i8  Lr.  Can.  Jur. 
80. 

(/)  Lynth  v.  Dalzett,  4  Bro.  P.  C.  431.  SadUrs  Co.  v.  Badcoek, 
2  Atk.  554.  Ab  to  French  Law,  see  Forgie  v.  Royal  Infmranee  Co. 
16  Lr.  Can.  Jur.  34. 

{g)  Worsley  v.  Wood,  6  T.  R.  710.  Oldman  v.  Bewicke,  2  H.  BL 
577  note.  Jackaon  v.  Forster,  i  £.  &  E.  463,  29  L.  J.  Q.  B,  8,  33  L.  T. 
290,  7  W.  R.  578. 
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or  it  would  seem  for  a  continuing  partner  under  an 
assignment  to  him  by  a  retiring  partner  (A). 

It  has  been  held  that  a  deed  pledsfine:  the  property  pledge  to 

,    -  ^  1    J       vu        ..       .•  /r  •        secure  debt 

to  secure  a  debt,  coupled  with  retention  of  possession  where  not 
by  the  maker  and  the  right  to  sell  in  the  usual  ^^^*^^^j^^® 
course  of  his  business  and  to  redeem  entirely  by 
payment,  is  not  such  change  of  title  as  will  avoid 
the  insurance  {%).  And  where  a  fire  policy  stipulated 
that  if  the  interest  of  the  assured  ''  does  not  amount 
to  the  entire,  sole,  and  absolute  ownership  it  must 
bo  so  represented  to  the  company  and  expressed 
in  the  body  of  the  policy,-  otherwise  there  will 
be  no  liability "  thereunder  as  to  such  property  or 
limited  interest,  the  stipulation  refers  not  to  a  matter 
of  incumbrance,  but  to  the  quality  and  character 
of  the  title,  whether  freehold,  leasehold,  or  other- 
wise (A). 

Where  freehold  property  is  insured  the  policy 
enures  to  the  real  and  not  to  the  personal  repre- 
sentative of  the  assured  (I). 

If  property  insured  were  sold  and  the  contract  was 
complete,  but  the  property  not  actually  in  the  pur- 
chaser's possession  although  at  his  risk,  the  original 
assured  could  recover  nothing  on  the  policy  and  the 
purchaser  would  be  his  own  insurer.  If  the  property 
was  not  paid  for,  the  question  of  vendor's  lien  might 
arise,  but  if  the  property  had  passed  from  the  vendor 
it  is  submitted  that  this  condition  would  preclude 
him  from  recovering  (m). 

(A)  Vide  cases  cited  in  note  to  Hathaway  v.  State  Insurance  Co., 
52  Am.  Bep.  438  ;  but  see  contra,  the  principal  c&se. 

(«)  Nusehaufnx,  Northern  Insuran-ce,  37  Fed.  Rep.  524.  Thompson 
y.  Phosniz  Insurance,  136  U.  S.  287. 

{k)  Ellis  V.  Insurance  Co.,  32  Fed.  Rep.  646. 

(/)  Parry  r.  Ashley,  3  Sim.  97.  Ciiloertson  v.  Cox,  43  Am.  Rep. 
204. 

(w)  Bayner  v.  Preston,  18  Ch.  D.  i,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
787,  29  W.  R.  547.  Casiellain  v.  Pteston,  11  Q.  B.  D.  396,  52  L.  J. 
Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557.  Neto  South  Wales  Bank 
V.  North  British  and  Mercantile  Co.,  2  N.  S.  W.  I-aw  239,  3  N.  S.  W. 
Law  60. 
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Bankruptcy. 


EfTect  of 
excoation. 


Seizure  in 
execution. 


When  an  assured  is  bankrupt,  the  property  in  the 
policy  having  passed  from  him,  he  is  not  even  a 
party  to  an  action  on  the  policy,  and  consequently 
discovery  cannot  be  had  from  him  (n). 

If  property  were  seized  and  sold  under  an  execu- 
tion, it  would  seem  that  a  policy  upon  such  property 
would  not  cease  to  be  of  force  under  the  condition, 
as  the  change  of  ownership  would  be  due  to  the 
operation  of  law,  the  judgment  and  execution  (o). 

A  condition  is  sometimes  inserted  forfeiting  the 
policy  for  seizure  of  goods  under  an  execution  or  for 
dispute  as  to  title.  But  the  condition  does  not 
operate  until  there  has  been  a  change  of  possession, 
as  it  amounts  merely  to  a  stipulation  that  the  policy 
shall  cease  to  be  binding  in  any  case  where  the  pro- 
perty in  the  goods  passes  by  legal  process  from  the 
hands  of  the  assured  (p). 

Such  a  condition  is  not  wholly  unjust  and  un- 
reasonable, for  it  is  always  an  important  matter  to 
the  insurers  that  the  goods  should  be  in  the  custody 
and  ownership  of  the  insured,  whose  interest  alone 
they  insure;  and,  if  they  are  taken  from  him, 
the  damage  and  risk  to  the  insurers  are  as  great, 
whether  they  have  been  taken  rightfully  or  wrong- 
fully. But  it  is  unjust  to  the  assured  that  the 
policy  should  be  determinable  by  the  mere  wanton 
or  illegal  act  of  another,  which  the  insured  may 
have  resisted  as  far  as  possible,  and  which  he  could 
not  prevent. 

But  a  mere  technical  levy,  which  does  not  increase 
the  hazard  of  the  insurers  when  the  insured  remains 
in  full  enjoyment  of,  and  has  the  same  power  and  the 
same  interest  to  preserve,  the  property  as  before,  does 
not  seem  within  the  condition  (q), 

(n)  Manchester  Fire  Assurance  Co.  v.   Wykes,  23  W.  R.  884,  33 
L.  T.  N.  S.  142. 
(o)  May  y.  Standard  Fire  Co.,  5  U.  C.  (App.)  605. 


(p)  Ibid,  609. 


(g)  Ihid.  605. 
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When  a  condition  is  inserted  in  the  policy  against  Condition 
alienation  of  the  property,  and  the  policy  is  assigned  auenluon  of 
by  the  insured  to  an  assignee  not  interested  in  the  ^"^f^JJint  ^f 
property,  such  assignee  does  not  by  the  assignment,  policy. 
and  the  assent  of  the  insurers  thereto,  become  the 
insured  under   the  policy,  and  the  policy  still  re- 
mains liable   to   be  defeated  by  a   breach  of  the 
condition  by  the  assignor  (r). 

But  if  the  insurers  discover  that  an  assignment  A88i$?nment 
has  been  made  under  such  circumstances  as  to  render  f,fg^,rL!iJ.** 
the  policy  void,  and  on  notice  of  a  loss  call  for  and  waiycr  oi 
obtain  the  proofs  of  loss  on  the  footing  of  the  policy 
being  in  full  force,  they  will  no  longer  be  at  liberty 
to  elect  to  treat  the  policy  as  forfeited,  even  though 
the    condition  be   that  the   policy   shall  not  bind 
until  the  assignment  is  approved  (s). 

Assignment  of  claim  on  a  policy  after  loss  is  not 
a  breach  of  this  condition  (t).  Where  a  total  loss 
has  happened,  the  policy,  and  all  claim  under  it,  can 
bo  eflfectually  and  safely  assigned.  But  in  cases  of 
partial  loss,  to  assign  the  pohcy  would  avoid  it  as 
to  the  balance  of  the  insurance-money  not  pay- 
able in  respect  of  the  particular  loss  which  already 
occurred  (u). 

When  a  policy  is  issued  to  one  person,  the  loss  or  Proceeds  of 
part  thereof  being  made  payable  to  another  person  {becauid^^^ 
(5r  persons  as   their  interest  may  appear,  the    last 
words  are  in  reduction  of  the  amounts  specified  as 
payable,  and  those  persons  can  only  claim  up  to  the 

(f)  Forgie  ▼.  JRoyal  Insurance  Co.,  16  Lr.  Can.  Jur.  34.  New  South 
Walts  Bank  v.  North  British  Mercantile  Co.,  3  N.  S.  W.  Law  60. 
Kanady  ▼.  The  Core  District  Mutual  Fire  Co.,  44  Canada  (Q.  B.) 
261. 

(«)  Canada  Landed  Credit  Co.  ▼.  Canada  Agricultural  Insurance 
Co.,  17  Grant  (U.  C.)  418, 423. 

(t)  Garden  v.  Ingram,  23  L.  J.  Ch.  478.  Waydell  v.  Provincial 
Insurance  Co.,  21  U.  C.  (Q.  B.)  612.  And  see  Randall  v.  Lithgow, 
12  Q.  B.  D.  525. 

(u)  Kerr  v.  Hastings  Mutual,  41  U.  C.  (Q.  B.)  217, 
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Roneflt  of 
pulley  not 
secured  by 
assi^^imoiit 
after  breach 
of  coudition. 


Mortgagee 
cannot  recover 
for  mortgaij:or 
who  has 
broken 
condition. 


Limitatiou  of 
time  to  sue. 


Ground 
thereof 


limit  prescribed,  even  if  more  is  due  to  them.     The 
balance  goes  to  the  assured  {x). 

An  insured  cannot  of  course  by  assignment  after 
condition  broken  enable  a  trustee  to  recover  for  him 
what  he  cannot  recover  for  himself.  If  the  assignee 
held  the  contract  freed  from  the  old  conditions,  it 
would  amount  to  a  difi'erent  and  less  onerous  con- 
tract than  the  one  assigned.  Assent  to  an  assign- 
ment does  not  amount  to  waiver  of  conditions 
broken,  unless  such  breach  is  at  the  time  known  (y). 
Consent  with  notice  of  breach  is  waiver  of  that 
breach,  where  a  mortgage  is  effected,  and  if  necessary 
as.sented  to  by  the  company;  though  the  mortgagee 
may  be  able  to  recover  his  mortgage-money,  he 
cannot  recover  any  surplus  for  the  mortgagor  if  the 
latter  has  broken  a  condition  (z).  This  is  analogous 
to  the  rule  in  life  assurance  where  the  assured 
mortgages  and  subsequently  commits  suicide  {a). 

Insurers  may  lawfully  (/>),  and  do  invariably,  limit 
the  time  within  which  an  action  may  be  brought 
to  a  period  less  than  that  allowed  by  the  Statute  of 
Linjitations.  It  is  obvious  that  to  have  stale  claims 
made  upon  them  might  involve  them  in  considerable 
diflSculties  as  to  the  proofs  and  evidence  adduced  in 
support  thereof  which  would  not  arise  if  prompt 
action  were  insisted  on. 

The  true  ground  on  which  the  clause  limiting  the 
time  of  claim  rests  and  is  maintainable  is  that,  by 


{x)  Dear  v.  Western  Assurance  Co.,  41  U.  C.  (Q.  B.)  553. 

{y)  Wing  v.  Harvey,  23  L.  J.  Ch.  511,  5  De  G.  M.  &  G.  265,  18  Jur. 
S94,  23  L.  T.  120,  2  W.  R.  370 :  but  see  Ellis  v.  Insurance  Co.,  32 
Fed.  Rep.  U.  S.  646. 

(2)  Oxford  Building  Society  v.  Waterloo  Mutual  Fire  Insurance  Co., 
42  U.  C.  (Q.  B.)  181. 

(a)  Solicitors',  <L'C.  Co.  v.  Lamb,  2  De  G.  J.  &  S.  250,  affirming  same 
case  I  H.  &  M.  716,  33  L.  J.  Ch.  426,  10  L.  T.  N.  8.  702,  10  Jur.  N.  S. 
739,  12  W.  R.  941,  followed  in  City  Bank  v.  Sovereign  Co.,  32  W.  B. 
657. 

(6)  Orieve  v.  Northern  Assurance  Co.,  5  Victoria  L.  R.  443.  The 
Courts  of  some  American  States  have  held  otherwise,  so  alao  in  Lower 
Canada,  Wilson  v.  State  Fire,  7  Lr.  Can.  Jur.  223. 
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the  contract  of  the  parties,  the  right  to  indemnity  in 
case  of  loss  and  the  liability  of  the  company  therefor 
do  not  become  absolute  unless  the  remedy  is  sought 
within  the  year.  The  stipulation  goes  to  the  right 
as  well  as  the  remedy.  .  .  .  The  clause  contemplates 
a  loss  about  which  a  contest  arises  or  may  arise  be- 
tween the  assured  and  the  company,  and  in  respect 
to  which  the  right  to  indemnity  may  be  denied. 
The  object  was  not  to  foreclose  it  and  prevent 
a  resort  to  the  proper  tribunal,  but  to  compel 
a  speedy  resort  and  a  termination  of  the  controversy 
while  the  facts  were  fresh  in  the  recollection  of  the 
parties,  and  witnesses  and  the  proofs  accessible  (c). 

The  time  limited  by  the  condition  varies.  It  is  Time  variea. 
reckoned  by  days  or  months  {i.e.,  calendar  months)  (d), 
but  usually  does  not  exceed  twelve  months  from  the 
date  of  the  loss  or  refusal  and  rejection  of  a  claim 
made  under  the  policy.  To  make  the  condition 
effectual  against  the  assured,  it  must  be  pleaded  as 
a  defence  like  the  Statute  of  Limitations  itself  (e), 
and  it  has  a  like  effect. 

Failure  to  bring  the  action  within  the  time  limited  Failure  to 
in  the  policy  is  no  bar  where  it  was  induced  by  the  bar  where^ 
representations  of  the  defendant's  agents  that  the  ]^^^^J 
loss  would  be  paid,  and  where  the  defendant  de-  *K«°t- 
luanded  and  accepted  payment  of  premiums  after 
the  loss  occurred  (/). 

If  the  policy  ought  to  have  been,  but  has  not,  i>«cree  lor 
been,  issued,  and   a  decree  is  made  for  payment  by  insurance- 
the  insurer  on  the  footing  of  the  policy  having  been  ^^/ot^iicy. 
actually  issued,  the  insurer  cannot  avail  himself  of 

(c)  Cray  v.  Hartford  Fire,  i  Blatch  (U.  S.)  280.  Stecri  v.  Niagara 
Fire  Co.,  42  Am.  Rep.  297. 

{d)  Pomares  v.  Provincial  Insurance  Co,,  Stevens  Digest  (New 
BruDs.)  237  (1873).  Cornell  v.  Liverpool  and  London,  14  Lr.  Can. 
Jut.  256. 

(c)  Lambkin  v.  Western  Assurance  Co.,  13  U.  C.  (Q.  B.)  237. 

(/)  Thompson  v.  Phoenix,  136  U.  S.  287.  Steel  v.  Phoenix,  51  Fed. 
Rep.  7x5. 
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Effect  of 
limiting 
condition. 


the  condition  as  to  limitation  of  the  time  for  suing, 
the  action  to  compel  grant  of  a  policy  not  being  an 
action  on  the  policy  {g). 

Where  the  covenant  by  the  insurers  is  to  pay  a 
certain  time  after  the  loss,  the  real  period  within 
which  the  assured  could  sue  may,  by  the  limiting 
condition,  be  virtually  reduced  to  the  interval  be- 
tween the  day  at  which  payment  ought  to  be  made 
and  the  last  day  of  the  period  within  which  action 
must  by  the  condition  be  brought  (A),  since  the  time 
for  bringing  the  action  in  the  absence  of  special 
terms  will  run  from  the  happening  of  the  event 
insured  against,  but  the  insured  will  not  know  until 
after  the  time  given  to  the  company  to  pay  whether 
they  intend  to  settle  the  claim  or  make  it  necessary 
for  him  to  sue  them.  And  where  proofs  of  loss  are 
received  within  a  reasonable  time,  before  the  expira- 
tion of  the  period  fixed  by  the  policy  for  suing,  the 
company  cannot  cut  oft*  the  right  to  sue  by  with- 
holding its  decision  upon  the  proofs  until  that  period 
has  expired,  even  though  the  time  allowed  for  exam- 
ining the  proofs  would  have  consumed  it  (i). 

The  insured  is  in  a  somewhat  better  position 
where,  as  in  some  policies,  his  time  runs  alternatively 
from  the  loss  or  refusal  of  the  company  to  pay. 
The  same  rule  holds  in  the  case  of  reinsurance,  for 
the  loss  or  damage  is  the  injury,  not  the  payment  of 
the  loss,  and  an  action  brought  within  twelve  months 
of  payment,  but  more  than  twelve  months  from  the 
loss,  against  a  re-insurer,  has  on  this  ground  been 
held  too  late  {k). 

Notice  of  io«w        Fire  policies  also "  contain  a  further  proviso,  run- 
compimr"  ^^   ^^^^  ^  follows : — ''  Ou  the  happening  of  any  loss  or 

{g)  Penley  v.  Beacon  Insurance  Co.^  7  Grant  (U.  C.)  130. 
{h)  See,  however,  Lambkin  v.  Western,  12  U.  C.  (Q.  B.)  361. 
{%)  Chambers  v.  Atlas  Insurance  Co,,  50  Am.  Kep.  i,  51  Conn. 
Rep.  17. 

{k)  Provincial  Co.  v.  Etna  Co,  16  U.  C.  (Q.  B.)  135. 
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damage  by  fire  to  any  of  the  property  hereby  insured, 
the  insured  is  forthwith  to  give  notice  in  writing 
thereof  to  the  company,  and  within  fifteen  days  at 
latest  to  deliver  to  the  company  a  claim  for  any  loss 
or  damage,  containing  as  particular  an  account  as 
may  be  reasonably  practicable  of  the  several  articles 
or  matters  damaged  or  destroyed  by  fire,  with  the 
estimated  value  of  each  of  them  respectively,  having 
regard  to  their  several  values  at  the  time  of  the  tire, 
and  in  support  thereof  to  give  all  such  vouchers  (/), 
proofs,  and  explanations  as  may  be  reasonably  re- 
quired, together  with,  if  required,  a  statutory  declara- 
tion of  the  truth  of  the  account;  and  in  default 
thereof  no  claim  in  respect  of  such  loss  or  damage 
shall  be  payable  until  such  notice,  accounts,  proofs, 
and  explanations  respectively  shall  have  been  given 
and  produced,  and  such  statutory  declaration,  if  re- 
quired, shall  have  been  made." 

The  legaUty  of  this  condition  is  well  established.  Preiimintry 
"  It  has  long  been  the  practice  of  companies  insur-  ^'°°  *** 
ing  against  fire,  for  the  purpose  of  their  own  security, 
to  incorporate  in  their  policies  by  reference  to  their 
proposals  various  stipulations  for  matters  to  be  done 
by  the  assured  making  a  claim  before  the  company 
is  to  pay  him,  and  (as  the  remedy  by  action  for  not 
complying  with  this  stipulation  could  not  afford 
them  any  protection)  to  make  the  fulfilment  of 
those  conditions  a  condition  precedent  to  their 
obligation  to  pay.  There  was  much  controversy 
on  the  subject  about  a  century  ago,  but  since  the 
case  of  WoTsley  v.  Wood  (m)  it  has  been  settled 
law  that  this  mode  of  protecting  themselves  is 
effectual"  (w). 

Preliminary  proofs  are  required  for  the  benefit 

(0  Cinq  Mars  v.  Equitable,  15  U.  C.  (Q.  B.)  143,  246. 

(f»)  Worsley  v.  Wood,  6  T.  R.  710.  See  also  Brown  v.  London 
Asauranee,  40  Hun.  (N.  Y.)  loi. 

(»)  London  Quaraniee  Co,  v.  Feamley,  5  App.  Caa.  911,  915,  43 
L.T.N.S.390,28W.R.893. 
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('Onditioii  an 
to  notice  of 

lU88. 


solely  of  the  insurer,  in  order  that  he  may  ascertain 
the  nature,  extent,  and  character  of  the  loss,  and, 
since  the  condition  in  the  policy  in  respect  thereof 
is  inserted  for  his  benefit,  there  is  no  reason  why  he 
may  not  waive  or  extend  the  time  in  which  the 
proofs  are  to  be  furnished,  nor  is  it  necessary  to 
prove  an  express  agreement  to  waive  (o). 

An  insurer,  by  denying  liability  for  loss  on  the 
ground  that  he  was  released  therefrom  by  a  cancella- 
tion of  the  policy,  is  estopped  from  objecting  to 
the  want  of  preliminary  proofs  (^;).  So  also  he  is 
estopped  by  a  denial  of  all  liability  before  the  time 
for  making  such  proofs  has  expired  (q). 

The  insured  must  immediately  upon  a  loss  give 
notice  to  insurers  thereof.  In  London  the  same  duty 
devolves  by  statute  on  the  fire  brigade  when  they 
have  knowledge  of  a  fire.  But  the  condition  appUes 
irrespective  of  place  or  the  magnitude  of  the  tire  or 
damage  done  (?•)  and  many  minor  fires  only  doing 
slight  damage,  and  to  extinguish  which  the  fire- 
engines  are  not  needed,  come  within  the  condition. 
The  duty  of  the  fire  brigade  does  not  affect  the  con- 
tract between  the  parties. 

'•  Immediately  "  or  "  forthwith  "  means  within  a 
reasonable  time  and  without  any  unjustifiable 
delay  (s),  and  reasonable  time  has  been  held  in 
of  jj^  *  **"*^'*"°"  America  to  be  a  question  of  law  for  the  Court  in 
two  classes  of  cases  :  (i)  commercial  transactions 
which  happen  in  the  same  way  day  after  day,  and 
present  the  quesion  of  reasonable  time  on  the  same 
data  in  continually  recurring  instances,  so  that  by  a 

(o)  See  Edwards  v.  Travellers'  Ins.  Co.,  22  Blatcli.  (U.  S.  Giro.  Ct.) 
228,  as  to  the  view  which  the  Courts  take  of  these  conditions  as  to 
proofs,  notices,  &c.  Affirmed  122  U.  S.  457.  Petit  v.  Oerman  Ins. 
Co.,  98  Fed.  Rep.  800. 

(p)  Steamship  Samana  Co.  v.  Hail,  55  Fed.  Rep.  663. 

(g)  Oerman  Ins.  Co.  v.  Frederick,  58  Fed.  Rep.  144. 

(f)  Davies  v.  National  Fire  Co.  (1891),  App.  Cas.  485. 

(«)  Rokes  V.  Amazon  Insurance  Co,,  51  Maiyland  512.  Caaha^  ▼. 
North-  Western  National  Insurance  Co.,  5  Bisaell  (a  Ct  U.  S.)  476. 


Time  for 
g^iviug^  notice. 

Beasonablo 
time 
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series  of  decisions  the  reasonable  time  has  been  ren- 
dered certain  5(2)  where  the  time  taken  is  so  clearly 
reasonable,  or  unreasonable,  that  there  can  be  no 
room  for  doubt  as  to  the  proper  answer  to  the 
question. 

Where  the  answer  to  the  question  is  one  depen-  a  question 
dent  on  many  different  circumstances,  which  do  not  °   ^ ' 
constantly   recur  in  other  cases  of  like  character, 
and  with  respect  to  which  no  certain  rule  of  law 
has  been  theretofore  laid  down,  or  could    be   laid 
down,  the  question  is  one  of  fact  for  the  jury  (t). 

Due  dil^jence  will  be  required  in  the  notification 
even  when  the  insurance  is  on  interim  receipt. 
Notices  given  eleven  (w),  or  eighteen  (a;),  days  after 
the  fire  have  been  held  too  late,  but  one  given  five 
days  after  the  fire,  one  of  such  days  being  Sunday, 
has  been  held  in  time  by  American  Courts  (y). 
Notice  to  a  local  agent,  it  seems,  will  not  do,  unless  Notice  to 

,      .  T  I  .        ^^^  agent. 

he  IS  specially  named  as  the  proper  person  to  receive 
it ;  and  if  the  particular  number  of  days  is  named, 
the  notice  must  be  given  within  that  time  (z). 

But  in  an  American  case,  it  has  been  held  that  a 
stipulation  to  give  notice  of  loss  "  forthwith  "  was 
satisfied  by  immediate  notice  to  a  local  agent,  who 
transferred  it  promptly  to  a  general  agent  (a).  • 

Where  a  policy  requires  notice  of  loss  to  be  given  Notice  of  iom. 
forthwith  by  the  assured  to  the  assurer  and  is  silent  o/dXeiy!'' 
as  to  the  mode  of  service,  the  insurer  will  be  pre- 
sumed to  have  received  the  notice,  if  it  be  proved  to 
have  been  properly  addressed  and  posted,  since  the 
post  is  the  natural  and  obvious  mode  of  communica- 

(0  Brown  y.  London  Assurance,  40  Hun.  (N.  Y.)  loi.  Hamilton 
▼.  Phcmix,  61  Fed.  Rep.  379. 

(«)  Goodwin  v.  Lancaahirt  Fire,  18  Lr.  Can.  Jur.  i. 

(x)  Trash  v.  Insurance  Co.,  29  Penn.  198.  Edwards  v.  Insurance 
Co.,  75  Perm.  378. 

(if)  Griffey  v.  New  York  Central  Co.,  53  Am.  Rep.  202,  55  Sickell 
(N  Y.)  417. 

(2)  Potion  T.  Employers*  Liability  Co.,  20  L.  R.  Ir.  93. 

(a)  Fisher  v.  Crescent,  dec,  33  Fed.  Rep.  544, 


220 


THE   LAWS    OF   INSURANCE. 


tion  in  matters  of  business,  especially  when  assured 
and  assurer  reside  in  different  places  (b).  And  in 
America  the  presumption  has  been  held  to  be  based 
on  the  governmental  organisation  and  conduct  of 
the  public  mail  service  rendered  efficient  through 
sworn  officers,  and  on  common  experience  as  to  the 
due  transmission  and  delivery  of  matter  entrusted  to 
the  post  (c).  The  same  rule  applies  to  proofs  (c).  It 
has  been  held  in  Canada  that  the  insurer  must  ob- 
ject at  once  to  defects  or  lateness  of  notice  (d),  but 
in  some  American  States  a  different  view  obtains  (e). 
If,  however,  the  silence  of  the  insurer  misleads  the 
assured  and  prejudices  his  claim,  the  insurer  will  in 
such  case  be  held  to  have  waived  his  right  to  notice 
or  proof,  or  will  be  estopped  from  disputing  that 
they  were  delivered  in  due  time. 

Unless  the  insurer  can  show  fraud,  he  will  be  pre- 
cluded by  his  agent's  adjustment  of  a  loss  from 
denying  that  he  had  proper  notice  thereof  (/). 
But  if  the  insurer's  agent  by  fraud  obtains  a  settle- 
ment, the  assured  can  get  it  set  aside  {g). 

The  contractual  limitation  will  not  be  extended 
th^ughMBared  ^^  ^^®  grouud  that  the  assured  was  in  prison  at  the 
time  of  the  loss,  and  so  continued  until  his  death, 
and   that   his   creditors  began   the  action  within  a 
reasonable  time  thereafter  (A). 


Preliminary 
notice. 
Af^eut's 
adjustment. 


Limitation 


in  prison  at 
time  of  fire. 


Proo*.  Of  the  elaborateness  of  some  conditions  as  to 

proofs,  no  better  example  can  be  given  than  that  in 
the  Canadian  case  of  Smith  v.  Commercial  Union  (i), 

h)  Susquehanna  Insurance  Co,  v.  Toy  Co.,  97  Peim.  424,  39  Am. 
Bep.  816. 

(c)  See  Bell  v.  Lycoming  Co.,  19  Hun.  (26  N.  Y.  Sup.  Ct.)  238. 

(d)  Wiggins  v.  Queen  Insurance  Co.,  13  Lr.  Can.  Jur.  141. 

(c)  Broum  v.  London  Assurance,  40  Hun.  (N.  Y.)  107.  ComeU  v. 
PhcBnix  Co.,  67  Iowa  388. 

(/)  Home  Insurance  Co.  v.  Myer,  93  Illinois  271  ;  but  see  McKean 
V.  Commercial  Union,  5  P.  &  B.  (New  Bruns.)  583. 

{g)  McLean  v.  Equitable,  50  Am.  Rep.  779. 

(h)  TaUman  v.  Mutual  Fire  Co.,  27  U.  C.  (Q.  B.)  loa      *  .*  , 

W  33  U.  a  (Q.B.)  69,  89.  ' 
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characterised  in  the  judgment  as  of  wonderful 
structure  and  scope,  and  as  calculated  to  give  the 
assured  twelve  months'  hard  work — three  months 
being  the  limit  allowed  him  to  make  out  his 
proofs  (k). 

The  account  of  loss  is  usually  conditioned  to  be  Particuiaw 
delivered  within  fifteen  days  at  latest,  and  such  con-  when  to  bo 
dition   is  reasonable   in  substance.     Otherwise  the***"^®"^- 
assured  might  lie  by  and  spring  a  stale  claim  on  the 
insurers  at  a  time  when  they  could  not  investigate 
it.     Sometimes   three    months    are   given    for   the 
account  (/).     The  condition  will  not  be  strictly  con-  comtraction 
strued  (m).     It  means  that  the  assured  is  withui  a  ^'  «*°^*'*<*'*- 
convenient  time  after  the  loss  to  produce  to  the  in- 
surers something  which  will  enable  them  to  judge 
whether  he  has  sustained  a  loss  or  no,  and,  if  from 
any  cause  it  is  impossible  to  give   the  preliminary 
proof  within  the  time,  it  would  seem  (and  it  cer- 
tainly   is  just)   that   reasonable    time    should    be 
allowed    (n).     The    assured,   of   course,  cannot    be 
expected  to  give  notice  till  he  knows  himself,  and 
if  he  is  away  at  the  time  of  fire  no  objection  can  be 
taken  on  the  ground  of  any  delay  caused  by  such 
absence  (o). 

In  an  action  on  a  fire  policy,  where  it  appeared 
that  the  plaintiffs  could  have  more  fully  complied 
with  the  condition  as  to  giving,  within  fifteen  days, 
such  a  detailed  account  of  their  loss  "  as  the  nature 
and   circumstances    of  the    case   will   admit,''    the 

{h)  See  also  in  Bowes  v.  National,  4  P.  &  B.  (New  Bruns.)  437. 

(/)  Roper  V.  Lendon,  i  B.  &  B.  825,  5  Jur.  N.  S.  491,  28  L.  J.  Q.  B. 
260, 7  W.  R.  441. 

(m)  Mason  ▼.  Harvey,  8  Ex.  819,  22  L.  J.  Ex.  336,  21  L.  T.  158. 
l>ia,  v.  Quebec  Assufance  Co.,  i  Revue  l^ale  (Lr.  Can.)  113;  Lr.  Can. 
CiTil  Code,  2478.  Hiddle  y.  National  Fire,  dfC  of  New  Zealand 
(1896),  App.  (Sa.  372. 

(»)  8eoU  V.  Phoenix,  Stuart  (L.  Can.)  354  (P.  C).  See  Bowea  v. 
National,  4  P.  &  B.  (New  Bruns.)  437.  DiU  v.  Quebec  Assurance 
Co.,  above  cited,  i  Revue  legale  (Lr.  Can.)  113  ;  Lr.  Can.  Code  2490- 
2569. 

(0)  8mith  V.  Queen  Insurance  Co.,  i  Han.  (New  Bruns.)  31  x. 
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plaintiffs  were  rightly  nonsuited  because  their  own 
evidence  showed  that  even  if  the  question  of  com- 
pliance were  for  the  jury,  a  verdict  could  not  have 
been  reasonably  given  in  their  favour  {p\ 

The  condition  is  here  usually  so  drawn  as  not  to 
forfeit  the  insurance  for  delay  beyond  the  fifteen 
days,  but  only  to  suspend  all  claim  imder  the  policy 
"  until  the  required  notices,  accounts,  proofs,  and  ex- 
planations are  given  in."  If  these  words  are  in  the 
policy  the  condition  is  still  precedent  {q),  but  these 
words  enlarge  the  time  beyond  the  fifteen  days. 
Consequently  till  the  statement  is  made  and  the 
statutory  declaration,  if  required,  made  also,  the 
money  is  under  the  condition  not  payable,  and  the 
time  of  payment  not  come.  So  that  though  the 
right  of  action  may  not  be  lost,  it  will  be  suspended 
till  the  condition  is  complied  with  (r). 

Where  the  assured  obtained  an  extension  of  the 
fifteen  days,  and  then  sent  in  a  fraudulent  and 
exaggerated  claim,  the  fraud  was  held  to  prevent 
the  trustee  in  bankruptcy  of  the  assured  from  re- 
covering against  the  insurer  (s). 

"  Full  particulars "  means  "  the  best  particulars 
which  the  assured  can  reasonably  give,"  and  the 
latter  phrase  is  in  some  policies  substituted  for  the 
former.  If  the  proviso  were  more  strictly  construed, 
inadvertent  omissions  of  losses  or  insertions  of  things 
not  lost  would  defeat  the  claim  of  the  assured  {ty 


Condition  as 


When   a  condition  only  requires  verification  ot 
&t  low!"*^**^**''*   *'^®  statement  of  loss,  false  statements  as  to  title  and 


▼.  National  Fire  and  Marine,  dtc.  of  New  Zealand, 
Lafarge  v.  Liverpool,  London^ 


(p)   HiddU 
supra. 

(q)  Weir  v.  Northern,  4  L.  R.  Ir.  689. 
and  Olobe,  17  Lr.  Can.  Jur.  237. 

(r)  Oldman  v.  Bemcke,  1  H.  Bl.  577  note  (1786).  Wordey  v.  Wood, 
6  T.  R.  710  (1796).  Mason  v.  Harvey,  8  Ex.  819,  22  L.  J.  Ex.  336 
21  L.  T.  158. 

(«)  Re  Cair  and  the  Sun  Fire,  13  Times  L.  R.  186. 

(0  Mason  V.  Harvey,  8  Ex.  819,  820,  22  L.  J.  Ex.  336,  21  L.  T.  158. 
Etna  Ins,  Co,  v.  People's  Bank,  62  Fed.  Rep.  222. 
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incumbrances  cannot  be  relied  on  as  avoiding  the  Saiso  state- 
policy  under  this  condition  (u).  ™t1o  n" 

within  it. 

Where  there  is  a  claim  against  several  companies  xot  necessair 
for  the  same  loss,  it  is  not  necessary  for  the  claimant  [^^h^^° 
to  apportion  the  loss  among  the  different  insurers  in  ^^^^^JsrainHt 
the  preliminary  proofs,  although  the  policies  require  cofmiiaDiefl. 
that  the  insured  shall  in  case  of  loss  furnish  to  the 
insurer  a  full  statement   of  the   loss  and  amount 
claimed  (x). 

A  provision  that  the  loss  must  be  paid  sixty  days  proviston  that 
after  satisfactory  proof  of  loss  does  not  give  the  i^^^^ufu  umo" 
insurer  sixty  days  within  which  to  object  to  proof  of  J^«*»  °®^  ff*^« 

loss  (y),  tl  mo  to  object. 

The  conditions  still  found  in  American  and  certificate  of 
colonial  policies  {z)  requiring  the  certificate  of  a™*^*'™^" 
magistrate  seem  to  have  long  since  fallen  out  of  use 
in  this  country  (a),  and  only  come  before  English 
lawyers  in  colonial  appeals.  Where  they  are  used, 
no  claim  for  indemnity  can  be  made  until  a  proper 
certificate  has  been  furnished  (&). 

The  purpose  of  the  old  condition  as  to  the  certi-  ow  form  of 
ficate  of  magistrate,  clergyman,  churchwardens,  and  *^°***'*°°- 
other  reputable  inhabitants  was  that  persons  holding 
public  positions  in  the  neighbourhood,  and  who  were 
therefore  to  be  deemed  responsible  and  substantial, 
might  give  the  office  their  opinion  on  the  character 
of  the  fire  and  loss,  and  thereby  afford  the  office 
some  protection  from  fraud  (c). 


(«)  Bo8s  V.  Commercial  Union,  26  U.  G.  (Q.  B.)  552. 

(x)  Fuller  v.  Detroit  Fire  and  Marine,  36  Fed.  Rep.  469. 

(y)  Hamilton  v.  Phcenix,  61  Fed.  Rep.  379. 

(z)  Supra.  And  see  Logan  v.  Commercial  Union,  1 3  Can.  Sup.  Ct. 
270. 

(a)  This  dispoaes  of  cases  like  Routledge  v.  Burrell,  1  H.  Bl.  255, 
and  (Hdman  v.  Bewicke,  3  H.  Bl.  577  note. 

(6)  Wofiley  v.  Wood,  6  T.  R.  710.  M'Roasie  v.  Provincial  Jnsur- 
anu  Co,,  34  U.  C.  (Q.  B.)  55.  Kerr  v.  British  American  Assurance 
Co.,  32  U.  C.  (Q.  B.)  569.     Daniels  v.  Equitable  Co.,  50  Conn.  551, 

(e)  Wor^  V.  Wood,  6  T.  K.  710,  per  Lawrence,  J. 
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PeTBon  certi- 
fyingf  most  be 
disinterested. 


Refusal  of  such  certificate  will  not  affect  the  in- 
surers. The  assured  cannot  compel  the  grant  of 
such  certificate  (d),  he  cannot  substitute  other  per- 
sons for  those  stipulated  (e),  and,  having  undertaken 
for  the  act  of  a  stranger,  cannot  succeed  unless  that' 
act  is  done  (/).  But  there  may  be  cases  in  which 
the  Courts  will  hold  the  condition  substantially  com- 
plied with,  provided,  of  course,  that  the  right  persons 
certify. 

The  certificate  must  state — 

( 1 )  That  the  magistrate  is  not  interested. 

(2)  That  he  has  examined  the  circumstances 
attending  the  fire,  &c. 

(3)  That  he  knows  the  character  of  the  assured. 

(4)  That  he  believes  the  fire  to  have  happened 
without  fraud  or  evil  practice  on  the  part  of  the 
assured. 

(5)  That  the  claimant  under  the  policy,  if  dif- 
ferent from  the  assured,  has  sustained  damage  in  {g) 
respect  of  matters  covered  by  the  policy. 

(6)  The  amount  of  loss  which  is  believed  to  have 
taken  place  (h). 

The  magistrate  must  not  have  suffered  by  the 
fire,  nor  have  any  interest  in  the  property  damaged, 
nor  be  interested  in  the  insurance  company  (i),  nor 
be  a  creditor  or  relation  of  the  assured  (k), 

A  coroner  has  in  Canada  been  held  to  be  a  magis- 
trate within  the  condition  (Z). 

(d)  P.  772,  per  Lawrence,  J. 

(c)  P.  721,  per  Grose,  J.     Campbell  y,  French,  6  T.  R.  200. 
(/)  P.  720,  per  Grose,  J.     Bacine  v.  Equitable,  6  L.  C.  Jour.  89. 
ig)  Kerr  ▼.  British  American  Assurance  Co.,  32  U.  C.  (Q.  B.)  569. 
{h)  Scott  V.  Phcenix  Co.,  Stuart  (Lr.  Can.)  152,  354  (P.  C). 
{i)  M'Bossie  v.  Provincial  Insurance  Co.,  34  U.  C.  (Q.  B.)  55, 
where  the  magistrate  was  landlord. 

(k)  Daniels  v.  Equitable  Co.,  50  Conn.  551. 

(0  Kerr  v.  British  American  Co.,  32  U.  C.  (Q.  B.)  569. 
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In  the  older  policies  an  aflBdavit  used  to  be  Affidavit  oi 
required.  But  now  the  policy  merely  binds  the  ^' 
assured  to  make  a  statutory  declaration  if  required, 
vouching  the  truth  of  his  statements  as  to  loss, 
value,  &c.  The  affidavit  must  be  in  proper  form  (m) 
or  as  stipulated  (n).  This  must  be  bond  fide,  de- 
manded for  any  defence  to  be  rested  on  its  not  being 
supplied  (o). 

Such    stipulations    as    to    proof   do    not    touch    the  Preliminary 

substance  of  the  contract,  but  relate  only  to  the  form  ^"^  *' 
or  mode  of  ascertaining  and  proving  the  liability  of 
the  insurer  ;  and  the  proofs  may  be  submitted  to  the 
officers  of  the  insurance  company,  who  must  give  an 
opinion  on  their  sufficiency  in  the  ordinary  course  of 
their  employment  (p). 

Omission  to  make  the  formal  preliminary  proof  of 
loss  required  by  a  policy  may  be  waived  by  the 
officers  of  an  insurance  company.  Such  waiver  may 
be  express  or  implied,  and  will  be  implied  from 
omission  to  state  their  objection  to  the  preliminary 
proofs  and  refusing  to  pay  on  other  grounds  (q). 

Where  a  condition  of  a  fire  policy  requires  the  Proofs  must 
making  and  furnishing  of  proofs  of  loss  within  a^ithinpre- 
specified    time,  and    declares    that   until    they  are '^''***^*^ '*™®- 
furnished  the  loss  shall  not  be  payable,  the  time  is  a 
material  part  of  the  condition,  and  consequently,  in 
the  absence  of  waiver,  the   assured  cannot  recover 


(m)  Shaw  v.  Si.  Lawrence  County  MuttuU  Fire  Insurance  Co., 
I  V.  C.  (Q.  B.)  73. 

(n)  Laingel  v.  Mutual  Insurance  Co.,  17  U.  C.  (Q.  B.)  524.  Mann 
V.  Westem,  17  U.  C.  (Q.  B.)  190. 

(o)  Cameron  v.  Times  and  Beacon,  7  U.  C.  (C.  P.)  234. 

{p)  Priest  V.  Citizen's  Mutual,  85  Mass.  (3  Allen)  603. 

{q)  Pirn  V.  Reid,  6  M.  &  G.  i,  12  L.  J.  C.  P.  299,  6  Scott  N.  R.  982. 
Underhm  v.  Agauxim  Insurance  Co.,  60  Maes.  (6  Gush.)  440.  Priest 
V.  Citizens'  Mutual  Fire,  85  Mass.  (3  Allen)  602.  Lambkin  v.  Ontario 
Marine  and  Fire,  12  U.  C.  (Q.  B.)  578.  Whyte  v.  Western  Insurance 
Co.,  22  Lr.  Can.  Jnr.  215  (P.  C).  Knickerbocker,  <kc.  Co.  v.  Pendle- 
ton, 5  Davis  (Sup.  Ct.  U.  S.)  696,  709.  Qauche  v.  London  and  Lanca- 
shire  Co,,  4  Woods  (U.  S.  Giro,  a.)  102. 
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unless  he  sends  in  the  proper  proofs  within  the  pre- 
scribed time(r). 

Mere  silence  as  to  proofs  sent  in  after  the  time 
limited  by  the  conditions  does  not  amount  to  a 
waiver  of  the  condition,  nor  does  a  declaration  then 
made  that  the  company  does  not  consider  itself 
liable  amount  to  a  waiver  (s). 

And  inaction  on  the  part  of  the  office,  for  say 
thirty  days  after  it  receives  information  that  the 
habits  of  the  insured  are  at  variance  with  the  re- 
presentations made  by  him  to  secure  the  policy,  is 
not  a  waiver  of  the  forfeiture  (t).  But  a  forfeiture 
incurred  by  running  a  factory  after  the  hour  allowed 
by  the  policy  will  be  waived  if  not  taken  advantage 
of  on  the  first  occasion  after  knowledge  by  the 
company  (u). 

Proof  may  bo        Where  a  detailed  account  of  loss  sustained  by  the 

GTIvCII  of  IftWB  ' 

besides  that  in  fire  is  delivered  in  compliance  with  a  stipulation  in 
deiirered  to      ^^^  poHcy,  the  plaintiff  is  not  precluded  from  giving 
company.         evidence  of  the  loss  of  property  not  specified  in  the 
account  {x). 


Waiver  of 
condition  as 
to  proofs. 


Mere  inaction 
sometimes  no 
waiver,  but 
forfeiture 
should  be  at 
once  asserted. 


Time  for 
p&yment  runs 
from  com- 
pletion of 
proofs. 


Waiver. 


The  time  allowed  by  the  condition  for  payment  of 
the  insurance-money  by  the  company  runs  from  the 
time  the  insured  puts  in  the  proofs  on  which  he 
relies  (y). 

Waiver  may  be  inferred  from  the  acts  and  con- 


(r)  Whyte  v.  Western  Co,,  22  Lr.  Can.  Jur.  215  (P.  C).  Cameron  t. 
Canada  Fire,  6  Ont.  App.  392. 

(«)  Whyte  V.  Western  Co.  (in  Privy  Council),  reported  22  Lr.  Can, 
Jur.  215.  Abrahams  v.  Agricultural  Mutual  Fire  Co,,  40  U.  C.  (Q.  B.) 
175,  180.  See  Lancashire  Co.  v.  Chapman  (P.  C,  reported  in  7  Revue 
legale  (Lr.  Can.)  47. 

(0  Adrevens  v.  Mutual  Reserve  Fund  Association,  38  Fed.  Rep. 
806. 

(u)  Cleaver  v.  Traders*  Ins.  Co.,  40  Fed,  Rep.  711. 

(2;)  Vance  v.  Foreter,  lr.  Circ.  Rep.  47. 

iy)  See  Rice  v.  Provincial,  7  U.  C.  (C.  P.)  548.  HaUon  v.  Provin- 
pial,  7  U.  C.  (C.  P.)  555,     Cameron  v.  Monarch,  7  U.  C.  (C.  P.)  212. 
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duct  of  the  insurer  inconsistent  with  an  intention  to 
insist  on  the  strict  performance  of  the  condition  {z). 

Questions  as  to  suflSciency  of  proof  of  loss  are  waiver  oi 
waived  by  the  examination  of  the  premises  by  the  ^''^'^'**^ 
company's  authorised  agent,  who  investigates  the 
loss  and  refuses  to  pay  it ;  and  a  denial  of  liability 
on  the  policy  on  other  grounds  has  been  held  a 
waiver  of  proof  of  loss  (a),  and  an  offer  by  the  com- 
pany to  pay  a  loss  is  an  irrevocable  waiver  of  proof 
of  such  loss  (&). 

Where  an  insurance  company  repudiates  an  insur-  where  proofs 
ance  and  has  not  signed  a  policy,  preliminary  proofs  °*''*®*'**'*^- 
are  needless  (o).     And  the  issue  of  a  policy  upon  an  imne  of  poiicj 
application  in  which  some  of  the  questions  are  not  ^^J^om  to 
satisfactorily    answered    is    a    waiver  of   objections  application, 
thereto  (d). 

The  assured  may  have  to  give  in  a  valuation  of  EsUmate  of 
what  he  has  lost  under  the  conditions  as  to  parti-  *™°'*"'* 
culars.     Whether  so  stipulated  or  not,  he  cannot 
recover  for  more  than  the  worth  at  the  time  of  the 
fire,  and  it  is  usually  stipulated  that  he  shall  so 
value  {e). 

In  the  case  of  furniture  cost  price  might  assist  in  PHoe. 
arriving  at,  but  would  not  be,  the  proper  estimate. 
In  the  case  of  stock-in-trade,  the  market  price  (/), 
and  not  the  cost  price  or  intrinsic  value,  would  seem 
to  be  the  proper  value.     But  the  cost  of  manufac- 

(z)  Bokta  T.  Amazon  Insurance  Co,,  51  Maryland  512,  and  cases 
there  cited.  Hartford  Life  and  Annuity  v.  Ansell,  U.  S.  439.  Meeeh 
V.  JUaUonal  Aeeident  Society,  50  Hun.  N.  Y.  148. 

(a)  Fisher  v.  Crescent  Co.,  33  Fed.  Rep.  544.  Lazenshy  v.  Supreme 
Lodge,  dsc,  31  Fed.  Rep.  592.     Unsell  v.  Hartford  Life,  32  Fed. 

Rep.  443. 

(6)  MeCowbray  v.  St,  Paul  F.  A  M.  Ins,  Co.,  50  Hun.  N.  Y.  418. 

(c)  Qoodufin  ▼.  Lancashire  Fire,  18  Lr.  Can.  Jur.  i. 

Id)  Insurance  Co,  y.  Baddin,  120  U.  S.  190.  Manhattan  Life  v. 
WiUis,  60  Fed.  Rep.  236. 

(e)  As  to  evidence  admissible  in  proof  of  value,  see  Clement  v. 
British  American  Ins,  Co,,  141  Mass.  298.  Cameron  v.  Canada  Fire, 
6  Ont.  App.  392. 

(/)  JS^ttUoife  Co,  ▼.  Quinn,  1 1  Lr.  Can.  Rep.  170, 
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Mistake  in 
proofs  as  to 
caaae  of  fire. 


turing  goods  may  be  given  in  evidence  tx)  aid  the 
jury  in  determining  the  fair  market-value  {g). 
Naturally  goods  long  in  stock  would  not  be  esti- 
mated at  cost,  but  at  sale  price,  and  it  would  only 
seem  fair  to  take  the  same  test  for  goods  recently 
acquired  and  in  full  condition  and  favour  with  the 
public.  The  rule  cuts  both  ways  when  prices  are 
depressed  (A). 

Error  as  to  the  cause  of  fire  (made  without  fraud) 
in  the  preliminary  proofs  may  be  corrected  and  the 
insurer  made  liable  by  proof  of  the  true  cause  {%). 
Innocent  misstatement  is  not  within  the  condi- 
tion (4). 

Accepunce  of.  If  the  iusurors  admit  a  policy  and  agree  to  try  the 
cause  and  manner  of  the  loss,  they  cannot  take  any 
objection  on  the  policy  as  to  the  propriety  of  the 
notices  and  proof  (/). 

The  damage  must  not  be  lumped,  but  given  in 
detail.  Even  if  not  so  stipulated,  the  assured  would 
be  liable  to  deliver  particulars  giving  a  detailed 
account  of  the  several  items  making  the  sum  total 
of  his  loss. 

A  fraudulent  overcharge  will  of  course  avoid  the 
policy.  The  condition  relating  thereto  is  no  mere 
threat  (m). 

Vouchers,  proofs,  and  explanations  are  required  as 
much  by  good  faith  as  by  the  conditions,  and  a  man 
who  would  not  show  his  accounts  would  have  as  b'ttle 
chance  of  recovering  under  the  Common  Law  as 
under  an  ordinary  policy. 

{g)  Clement  v.  British  American  Co.,  141  Mass.  at  p.  301.  Maei 
V.  Lancashire  Co,,  2  McCrary  (U.  S.  Circ.  c5t.)  211. 

(h)  M'Cuaig  v.  Quaker  City  Co.,  18  U.  C.  (Q.  B.)  130. 

(t)  Smiley  v.  Citizens'  Fire,  14  West  Virginia  33.  Meagher  v. 
London  and  Lancashire  Fire,  7  Victoria  L.  R.  390. 

{k)  Titus  V.  Glen  Falls  Co.,  81  N.  Y.  412,  421. 

(/)  Walker  v.  Western,  18  U.  C.  (Q.  B.)  19. 

(m)  Thomas  v.  Times  and  Beacon,  3  Lr.  Can.  Jur.  162. 


Estimate  must 
be  detailed. 


Vouchers. 
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Where  the  assured  refused  to  produce  invoices 
demanded  by  the  insurers  under  a  condition  as  to 
vouchers,  &c.,  it  was  held  that  he  must  .be  non- 
suited (n).  Vouchers  of  course  will  include  books  of 
account  if  any  are  kept.  And  where  the  assured  has 
insured  a  certain  sum  on  stock-in-trade  and  has  been 
trading  for  some  months,  the  insurers  are  reasonably 
justified  within  this  condition  in  calling  for  such 
proof  as  the  assured  can  furnish,  that  after  deduct- 
ing the  goods  saved  and  the  goods  sold  he  still  had 
in  stock  such  further  amount  of  goods  as  would  make 
his  loss  amount  to  the  full  sum  insured  (o)  or  claimed 
under  the  policy. 

A  builder's  certificate  as  to  the  value  of  the  house  Prooi  of  loss, 
at  the  time  of  fire  may  reasonably  be  required  under  required?^ 
this  condition,  and  must  be  supplied,  if  required, 
before  action  brought  (p). 

Omission  to  verify,  if  so  required,  by  books  of 
account  or  other  proper  vouchers  is  fatal,  unless  the 
conditions  are  literally  or  substantially  complied 
with  (q)  in  those  cases  where  the  insured  has  such 
means  of  verification. 

If  the  books,  &c.,  are  burnt,  the  assured  must 
supply  a  particular  account,  if  any  means  of  so  doing 
still  remain  (r). 

A  mere  affidavit  of  value  with  accounts  of  goods 
sold  to  the  assured,  and  having  only  charges  of  goods 
per  invoice  without  particulars,  will  not  suffice  (s). 

A  false  statement  made  by  the  insured  cannot  be  FaiMc  state- 

. ment. 

(n)  Cinq  Mara  v.  Equitable  Insurance  Co.,  15  U.  0.  (Q.  B.)  143,  246. 

(0)  Ibid,  246,  per  Robinson,  C.J. 

(p)  Fawcett  v.  lAverpociy  London,  and  Olobe,  27  U.  C.  (Q.  B.)  225. 

iq)  Greaves  v.  Niagara  District  Mutual  Fire  Insurance  Co.,  2$  U.  C. 
Q.  B.)  127.  ScoU  V.  Niagara  District,  25  U.  C.  (Q.  B.)  123.  Banting 
V.  Niagara  District  Mutual  Fire  Insurance  Co.,  25  U.  C.  (Q.  B.) 

(r)  Carters  v.  Same,  19  U.  C.  (C.  P.)  143. 

(«)  Mulvey  v.  Core  District  Mutual  Fire  Insurance  Co.,  25  U.  C. 
Q.  B.)  424. 


230 


THE   LAWS   OF   INSURANCE. 


Agent's  know- 
ledg^e  of  fMts. 


ABoertftin- 
ment,  &&, 

lOfiB. 

Condition 
precedent. 


"Satiafac- 
tory." 


Valuation. 


Fnnd. 

Excentive 

yalnation. 


excused  by  knowledge  of  the  truth  possessed  by  a 
local  agent  receiving  the  application,  whether  such 
false  statement  be  made  in  the  application  or  the 
proofs  of  loss.  In  the  latter  case,  the  liability  having 
accrued,  the  question  of  waiver  would  not  arise  {t). 

Ascertainment  and  proof  or  adjustment  of  the  loss 
may  be  made  a  condition  precedent  to  the  right  to 
sue  for  the  loss,  and  it  is  a  good  defence  to  an  action 
that  the  loss  has  not  been  ascertained  and  proved  (u). 
The  mode  of  proof,  &c.,  need  not  be  pleaded,  being 
matter  of  evidence  only. 

Proof  satisfactory  to  the  company  means  proof 
which  ought  to  be  or  in  the  opinion  of  a  court  of 
justice  is  satisfactory  (x). 

If  the  assured  does  not  reasonably  and  actually 
believe  in  the  valuation  put  on  his  goods  in  his  proof 
he  will  forfeit  all  claim  under  the  condition  as  to 
fraud  (y).  And  if  a  jury  find  a  verdict  for  an  amount 
very  much  less  than  the  claim,  the  judgment  will 
either  be  entered  for  the  insurers  (z)  on  the  ground 
that  the  assured  has  been  guilty  of  fraud  in  his 
valuation,  and  so  avoided  the  policy  within  the  con- 
dition, or  a  new  trial  will  be  ordered  (a).  It  does  not 
seem  clear  how  much  less  the  finding  must  be  than 
the  valuation  for  the  policy  to  be  avoided  on  the 
ground  of  fraud  (6). 

(t)  Hansen  v.  American  Insurance  Co.,  $7  Iowa  741. 

(tt)  Elliot  V.  JRoyal  Exchange,  L.  B.  2  Ex.  237,  36  L.  J.  Ex.  129, 
16  L.  T.  N.  S.  399,  15  W.  R.  907.  See  also  M'Mantu  t.  Etna  Co., 
6  Allen  (New  Bruns.)  314.  JohnaUm  v.  WesUm,  4  U.  C.  (App.)  281. 
Lambkin  v.  Western,  13  U.  C.  (Q.  B.)  237.  Waydell  v.  Provincial, 
21  U.  C.  (Q.  B.)  612.  London  and  Lancashire  y.  Honey,  2  Victoria 
L.B.  7. 

{x)  London  Guarantee  Co.  v.  FearnUy,  5  App.  Cas.  911,  43  L.  T. 
N.  S.  390,  28  W.  B.  893.  Manby  v.  Oresham  Life,  29  Bear.  439,  31 
L.  J.  Ch.  94,  4  L.  T.  N.  S.  347.  9  W.  B.  547,  7  Jur.  N.  S.  383. 

{y)  Newton  v.  Core  District  Mutual  Fire  Inwranee  Co.,  33  U.  C 
(Q.B.)92. 

(z)  Riach  v.  Niagara  Co.,  21  U.  C.  (C.  P.)  464. 

(a)  Levy  v.  Baillie,  7  Bing.  349. 

(6)  Ibid.  Royal  Briton  v.  Royal  Ins.  Co.,  4  F.  &  F.  905,  15  L.  T. 
N.  S.  72. 
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Over- valuation  in  an  application,  if  not  fraudulent,  over-yaiuation 
will  not  avoid  a  policy  (c).     Whether  there  was  a^^   "" 
fraudulent  intention  in  making  an  excessive  claim  is 
a  question  for  the  jury  (rf). 

llie  condition  as  to  fraud  in  the  claim  runs  as  condition  m 
follows : — "  If  the  claim  be  in  any  respect  fraudulent,  ciaim"or " 
or  if  any  statement  or  statutory  declaration  made  in  p^^^^nt 
support  thereof  be  false,  or  if  the  fire  was  caused  by  of  fire, 
or  through  the  wilful  act,  procurement,  or  connivance 
of  the  insured  or  any  claimant,  all  benefit  under  this 
policy  is  forfeited." 

This  condition  imposes  no  duty  as  to  diligence  in 
saving  the  goods  endangered  by  a  fire,  but  deals 
only  with  arson  or  procurement  thereof.  In  London 
the  rescue  of  property  is  generally  undertaken  by 
the  salvage  corps,  and  the  goods  are  at  insurer's  risk 
from  the  outbreak  of  the  fire.  In  America  and  the 
colonies  eftbrt«  are  made  by  many  if  not  all  insurers 
to  make  the  insured  do  his  best  to  save  his  goods 
notwithstanding  that  he  is  insured  (e). 

But  the  condition  covers — (i)  Fraud  after  the  what  tho 
right  of  action  has  accrued,  such  as  (a)  any  attempt  fncJudw!* 
to  cheat  the  insurer  in  respect  of  the  amount  of 
claim  or  otherwise  (/) ;  (b)  any  statements  or  allega- 
tions which  are  intentionally  false  and  relevant  to 
the  account  of  loss  whether  intended  or  not  to  cheat 
the  insurer. 

(ii)  Arson  of  the  insured  or  any  claimant  under  condition  as 
the  policy,  including  any  person  who  would  in  any  claim  and** 


(c)  Canada  Landed  Credit  Co.  v.  Canada  Agricultural  InauraTice 
^o.y  17  Grant  (U.  C.)  418.  Laidlaw  v.  Liver jiool  and  London  Co.y  13 
Grant  (U.  C.)  377. 

(d)  Norton  v.  Boyal  Fire  and  Life  Assurance  Co.,  i  Times  L.  R. 
46CJ. 

(e)  See  cases  under  "  Removal,"  p.  140  et  seq. 

if)  Orenier  v.  Monarch  Co.,  3  Lr.  Can.  Jur.  100.  Seghetti  v.  Queen 
Inturance  Co.,  10  Lr.  Can.  Jur.  243.  Uarria  v.  Lancashire  Co.,  10 
Lr.  Can.  Jur.  268.  In  re  an  arbitration  between  Carr  and  the  Sun 
firt  Ins.  Co.,  13  Times  L.  R.  186. 
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event  be  entitled  to  the  value  of  houses  or  goods, 
such  as  a  mortgagee  or  bill  of  sale  holder  or  other 
person  to  whose  order  the  policy-  moneys  were  made 
payable.  The  crimes  in  question  are  all  included 
under  the  general  head  of  Arson  {g). 

False  in  the  condition  means  wilfully  and  inten- 
tionally false  (A).  If  the  plaintiff  prefers  a  claim 
which  he  knows  to  be  false  and  unjust  he  can 
recover  nothing. 

The  false  statement  must  have  reference  to  the 
claim  and  not  to  any  immaterial  or  collateral 
object  (i),  since  the  condition  is  to  be  construed 
with  reference  to  its  interest  and  object,  viz.,  the 
account  of  the  loss  and  value  of  the  property 
insured  (k). 

Fraud  in  the  claim  is  quite  distinct  from  fraud 
in  the  proposals  and  negotiations  for  the  policy  (/)• 
While  excessive  valuation  may  be  material  before 
the  taking  of  a  risk  (m),  and  make  the  policy  void 
ab  initio,  excess  in  the  claim  only  operates  by  de- 
stroying the  remedy  and  putting  the  claimant  out 
of  court  (n). 

ExceH8ivo  The  mere  fact    of   excess    is    not  conclusive   of 

condiwi'^eof     fraud  (o).     Valuation  is  to  a  large  degree  matter 

fraud.  of  opinion,  but  over-valuation  may  be  so  great  as  to 

be    incompatible  with  good  faith,  or  may  be  dis- 

{g)  This  is  dealt  with  more  fully  in  the  chapter  on  "  Risk." 

{h)  Briiton  v.  Boyal  Insurance,  4  F.  &  F.  905,  15  L.  T.  N.  S.  72- 
Levy  V.  Baillie,  7  Bing.  349.  Sleeves  v.  Sovereign  Fire,  4  Pug.  & 
Burb.  (New  Bruna.)  394.  Beg.  v.  Boynes,  i  C.  &  K.  65.  Mason  v. 
Agricultural  MutucU  Fire  Insurance  Co.,  18  U.  C.  (C.  P.)  19,  and  see 
Chapman  v.  Pole,  22  L.  T.  N.  S.  306. 

(i)  Crowley  v.  Agricultural  Mutual  Fire  Insurance  Co.,  21  U.  C. 
(C.  P.)  567. 

(fc)  Ross  V.  Commercial  Unton  Assurance  Co.,  26  U.  C.  (Q.  B.)  552. 

{I)  See  Britton  v.  Boyal  Insurance  Co.,  4  F.  &  F.  905  notes,*  15 
L.  T.  N.  S.  72. 

(w)  lonidcs  v.  Pender,  L.  R.  9  Q.  B.  531,  43  L.  J.  Q.  B.  227,  30 
L.  T.  N.  S.  547,  21  W.  R.  884. 

(»)  Meagher  v.  London  and  Lancashire,  7  Victoria  L.  R.  39a 

(o)  Ibid.     Levy  v.  Baillie,  7  Bing.  349. 
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honestly  made  (p).  Consequently  the  proper  direc- 
tion for  the  jury  in  such  a  case,  it  seems,  would  be 
to  find  for  the  plaintiff,  unless  on  the  evidence  they 
thought  the  claim  and  declaration  were  fraudu- 
lently untrue.  In  Levy  v.  Baillie  {q)  a  new  trial  was 
ordered  instead  of  entry  of  judgment  for  the  defen- 
dants, which  was  asked  for.  This  supports  the  view 
that  the  jury  must  expresssly  find  fraud,  and  that 
it  cannot  be  inferred  from  the  discrepancy  between 
the  amount  claimed  and  their  verdict  (r). 

But  jurors  are  apt  to  be  exceedingly  charitable  in 
their  construction  of  a  plaintiff's  motives  whenever 
the  defendants  are  an  insurance  company  (s).  Said 
a  learned  judge  in  Canada,  *'  He  may  be  sanguine 
enough  to  expect  that  another  jury  may  be  found  to 
deal  with  his  case  in  as  large  a  spirit  of  charity  as  to 
his  estimate  of  loss  and  the  good  faith  of  his  affidavits 
as  the  jury  which  has  recently  upheld  his  honesty  of 
purpose  in  swearing  that  his  actual  loss  was  twelve 
times  larger  than  they  themselves  found  it  to  be  "  (t). 

Mere    mistakes  in  the  statement,  &c.,  will  not  Mere  m\»- 
forfeit  the  claim  (tt).     To  ask  that  they  should  do  so  '„oum^°u^^^^^^ 
would  be  a  breach  of  good  faith  on  the  part  of  the  «^*"^' 
insurers.     Mere  overclaim  will  not  prove  nor  even 
raise  a  presumption  of  fraud.     Error  or  some  degree 
of  exaggeration  or  over-estimate  does  not  amount  to 
fraud,  and  in  such  cases  the  insured  will  be  entitled 


(p)  Chapman  v.  Pole,  22  L.  T.  N.  S.  306.  Riach  v.  Niagara  Dis- 
trict Mutual  Fire  Insurance  Co.,  21  U.  C.  (C.  P.)  464.  Jersey  City 
Co,  V.  Nichols,  35  New  Jersey  Eq.  291. 

(g)  7  Bing.  349 ;  see  McMillan  v.  Qore  District  Mutual  Fire  In- 
surance Co,,  21  U.  C.  (C.  P.)  123,  and  Oould  v.  British  America 
Assurance  Co.,  27  V.  C.  (Q.  B.)  473,  reviewing  all  cases. 

(r)  See  findings  in  Harris  y.  London  and  Lancashire,  10  Lr.  Can. 
Jar.  268,  274. 

(s)  Riach  V.  Niagara  District  Mutual  Fire  Insurance  Co,,  21  U.  C. 

(C.  P.)  464,  472. 

(0  M'MiUan  v.  Gore  District  Co.,  21  U.  C.  (C.  P.)  123. 

(tt)  Jones  V.  Mechanics*  Fire  Insurance  Co.,  13  Am.  Rep.  405. 
Sec  Meagher  v.  London  and  Lancashire  Fire,  7  Victoria,  L.  R.  390,  395. 
Mason  v.  Harvey,  8  Ex.  819,  22  L.  J.  Ex.  336,  21  L.  T.  158. 
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to  recover  according  to  the  real  value  and  amount 
of  loss  actually  sustained  {x).  But  false  swearing  in- 
tended to  deceive,  not  insurers,  but  other  persons, 
may  invalidate  a  claim  (y). 

If  a  claimant  recklessly  values  his  property,  not 
knowing  nor  taking  the  trouble  to  ascertain  the 
accuracy  of  his  valuation,  he  can  hardly  complain  if 
his  claim  be  treated  as  fraudulent  (z)  within  the 
principle  laid  down  in  Beese  River  Co,  v.  Smith, 
L.  R.  4  H.  L.  79,  39  L.  J.  Ch.  855,  especially  as 
reckless  under-statement  is  more  than  unlikely. 

Arson  is  discouraged  as  a  defence  to  an  action  on 
a  policy,  since  criminal  matters  are  thereby  mixed 
up  with  civil  proceedings  (a),  and  the  crime  must,  if 
imputed,  be  so  fully  proved  as  to  justify  the  jury  in 
finding  the  plaintiff  guilty  on  indictment  (6).  And 
the  Court  will  be  very  unwilling  to  grant  a  new  trial 
where  such  a  defence  has  been  raised  (c). 

Proof  of  his  loss  is,  of  course,  upon  the  assured. 
He  must  show,  if  required,  that  the  goods  were  on 
the  premises  at  the  date  of  the  fire,  and  were  lost, 
damaged,  or  stolen  {d). 

A  further  condition  in  fire  policies  is  as  follows : — 
"  On  the  happening  of  any  loss  or  damage  by  fire  to 
any  property  in  respect  of  which  a  claim  is  or  may 
be  made  under  this  policy,  the  company,  without 
being  deemed  a  wrong-doer,  may,  by  its  authorised 
oflScer  and  servants,  enter  into  the  building  or  place 


{x)  Chairman  v.  Pole,  22  L.  T.  N.  S.  306. 

(y)  Clafiin  v.  Commontoealth  Insurance  Co.,  no  U.  S.  (3  DaTis 
81. 

(2)  See  Meagher  v.  London  and  Lancashire  Fire,  7  Victoria  I*  R 
390,  394. 

(a)  BritUm  v.  Royal,  4  F.  &  F.  905,  908,  15  L.  T.  N.  S.  72.  God- 
stone  V.  Royal,  i  F.  i  F.  276. 

(6)  ThurteU  v.  Beaumont,  i  Bing.  339,  8  Moore  C.  P.  612,  2  L.  J. 
C.  P.  4.     The  American  Courts  hold  less  strict  proof  necessary. 

(c)  Qould  V.  British  America  Assurance  Co.,  27  U.  C.  (Q.  B.)  473. 
But  see  M'MUlan  v.  Gore  District,  21  U.  C.  (C.  P.)  123. 

{d)  Harris  v.  London  and  Lancashire  Fire,  10  Lr.  Can.  Jur.  268. 
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in  which  such  loss  or  damage  has  happened,  and  for 
a  reasonable  time  remain  in  possession  thereof,  and 
of  any  property  hereby  insured  which  is  contained 
therein,  for  all  reasonable  purposes  relating  thereto 
or  in  connection  with  the  insurance  hereby  affected 
thereon,  and  this  policy  shall  be  evidence  of  leave 
and  licence  for  that  purpose/' 

This  condition  is  inserted  in  order  to  enable  the  inHorere  not 
insurers  to  see  for  themselves  the  nature  of  the  ^^mta^'' ^"^ 
damage  and  the  causes  thereof,  and  test  the  accuracy  u™wonai>io 
of  the   proposals   and    bond  fides   of   the   insured. 
They  are  thereby  given  leave  and  licence  to  enter 
before  any  claim  is  made  on  getting  notice  of  the 
fire.     They  will  be  liable  to  an  action  for  damages 
if  they  retain  possession  unreasonably  long  (e),  and 
they  are  not  entitled  to  prevent  the  assured  seeing 
the  salvage. 

What  the  insurers  want  the  licence  to  enter  for  is  Purpow  of 
to  enable  them  to  ascertain —  to'entry. 

1.  The  exact  description  of  the  building  insured, 
to  see  if  it  tallies  substantially  with  the  description 
thereof  given  at  the  obtaining  of  the  policy,  and  of 
the  risk. 

2.  The  nature  of  the  trade  carried  on  at  the 
time  of  the  fire,  to  see  whether  it  is  in  accordance 
with  the  conditions. 

3.  The  cause  of,  and  place  where,  the  fire  began, 
with  a  view  to  detecting  any  attempt  at  arson. 

4.  The  amount  of  damage  done  thereby,  and  that 
they  may  be  able  to  protect  the  salvage. 

The  insured  is  bound  to  give  all  his  knowledge 
on  these  subjects. 

(e)  (Hdfdd  ▼.  Price,  2  F.  &  F.  80.  Norton  v.  Royal  Co.,  Times 
8  May  and  12  Aug.  1885,  i  Times  L.  B.  460.  In  this  case  the  jury 
gftve  ;^ioo  damages  for  retention  of  premises  for  two  months.  , 
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Condition  as  Fire  policies  also  invariably  contain  a  condition 
ment"'  &»  to  reinstatement,  which  usually  is  to  the  following 

eflfect: — The  company  may,  if  it  think  fit,  reinstate 
or  replace  property  (/)  damaged  or  destroyed  in- 
stead of  paying  the  amount  of  the  loss  or  damage, 
and  may  join  with  any  other  company  or  insurers  in 
so  doing  in  cases  where  the  property  is  also  insured 
elsewhere. 

This  condition  as  regards  policies  on  English  realty 

or  chattels  affixed  to  the  freehold  is  in  the  main 

only  declaratory  of  the  law  as  enacted  by  s.  83  of 

14  Geo.  III.C.   14  Geo.  III.  c.  78.     Semble  that  the  Act  does  not 

78,  not  extend  * 

to  Scotland  or  apply  to  Scotland  (g)  nor  Ireland  (A),  nor  to  per- 
ireiand.  goualty  in  England  \i).     As  to  those  countries  and 

condiuon  property  of  that  kind  the  condition  enlarges  the 
^^i^rt  i^n  powers  of  the  insurers,  and  the  time  for  reinstate- 
Btatntc.  ment  is  also  usually  enlarged  Qc)  by  the  terms  of 

the  condition. 

Moreover,  the  condition  enables  the  insurers  to 
reinstate  without  reason  given  and  where  there  is 
no  suspicion  (Z),  so  that  they  can  reinstate  in  cases 
of  dispute  as  to  the  amount  of  damage,  or  where 
they  think  reinstatement  will  be  cheapest  for  them. 
They  are  under  statutory  obligation  to  reinstate  in 
suspicious  cases  (m). 

The  right  to  reinstate  under  the  condition  arises 
whether  the  destruction  is  total  or  partial  (n). 

(/)  Reinstatement  is  "  Replacement  in  forma  specifici,"  Suik&iUi!^ 
V.  Sun  Fire,  14  C.  S.  C.  (2nd  series)  775. 

(j/)  Bisaeil  v.  Royal  Exchange,  1  C.  S.  C.  (ist  series)  174.  Wesl- 
minakr  Fire  v.  Glasgow  Provident,  1 3  App.  Cas.  699,  Ld.  Watson  at 
P-  716  ;  59  L.  T.  641  ;  but  see  Ex  parte  Ooreley,  4  De  O.  J.  &  S. 
477,  34  L.  J.  Bkcy.  I,  followed  in  re  Quicke's  Trusts,  PoUimoft  ▼• 
Quicke  (1908),  I  Uh.  887,  and  see  po8t,  cap.  xii. 

(h)  Being  prior  to  the  Union.  Andrews  v.  Pairiotie  Co.,  18  L.  B* 
Ir.  366. 

(•)  Ex  parte  Ooreley,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcy.  i,  11  L.  T 
N.  S.  319,  10  Jur.  N.  S.  1085,  13  W.  R.  60.  ^  Quicke's  Trusts,  «iprtt 

ijc)  Sutherland  v.  Sun  Fire,  supra. 

{I)  Bissetl  v.  Royal  Exchange,  i  C.  S.  C.  (ist  series)  174. 

(m)  See  post,  cap.  xii. 

(»)  Sutherland  v.  Sun  Fire,  14  C.  S.  0.  (2nd  series)  775. 
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If  the  company  elect  to  reinstate,  they  must  do  whether 
SO,  and  cannot  fall  back  on  payment  (o),  unless  by  awarb/  "*"'"' 
failure  of  the  assured's  title  to  the  locus  in  quo  the  ^^^^ 
insurers  cannot  lawfully  enter  to  reinstate  (p).     The 
converse  is  equally  true.     The  power  to  combine 
with  other  insurers  in  reinstating  is  important  in 
cases  where  there  are  several  interests  in  the  property 
insured,  as  in  case  of  mortgages  (q). 

The  amount  necessary  to  reinstate  the  premises  is  whether 
not  necessarily  the  measure  and  limit  of  the  loss,  neceasary  to 
"  In  a  certain  sense  the  ground  is  not  insured  ;  but  mlSJSw  o1 
if  the  buildings  are  destroyed  and  the  ground  is  no  lo"- 
longer  of  the  value  it  was  before  the  fire,  that  is  due  insurance  or 
to  the  loss  of  the  buildings,  that  is  the  value  which  ^^^ 
the  fire  has  taken  away,"  and  might  be  recovered 
under  an  insurance  of  the  buildings  (r).     In  the 
Scotch  case  in  which  this  was  laid  down  by  Lord 
Selbome,  on  appeal  to  the  House  of  Lords,  the  pur- 
suers, having  a  heritable  security  by  bond  on  certain 
premises,  insured  them  against  fire  in  the  defenders' 
office  for  ;^900.     Prior  securities  had  been  given  by 
the  owner  upon  the  same  premises  to  other  creditors 
who  had  insured  in   other  oflSces.     The  premises  prior  incum- 
having  been  in  part  destroyed  by  fire,   the  prior  g^^nt^^ 
incumbrancers  were  paid  by  their  insurers  an  amount  ™*n8tate,  and 

.  .  ,       "^  .  ,  ,       recovery  of 

sufiicient  to  remstate  the  premises,  and  to  pay  the  loas  by 

rent  during  the  period  of  reinstatement,  but  the  pre-  cumbrMcer^ 

mises  were  not  in  fact  reinstated.     Before  the  fire 

the  value  of   the  premises  was  sufficient  to  cover 

the  prior  bonds  and  that  of  the  pursuers,  but  after 

the  fire  the  value  of  the  premises  was  so  reduced  as 

to  be  inadequate  to  meet  the  balance  due  to  the 

(o)  Jhid.  779.  Brown  ▼.  Baifal,  i  E.  &  E.  853,  28  L.  J.  Q.  B.  275, 
33  L.  T.  134,  7  W.  R.  479,  5  Jur.  N.  S.  1255. 

(p)  Andersen  v.  Commercial  Union,  55  L.  J.  Q.  B.  146,  34  W.  R. 
i89,2Time8L.R.  191. 

{g)  Scottish  AmicahU  Association  v.  Northern  Assurance  Co.,  21 
Sc.  L.  R.  189,  II  C.  S.  C.  (4th  aeriea)  287. 

(f)  Per  Lord  Selbome,  Westminster  Fire  v.  Glasgow  Provident,  13 
App.  Caa,  699,  59  L.  T.  641,  4  Times  L.  R.  779. 
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prior  creditors,  and  the  pursuers'  bond  was  left 
entirely  uncovered.  The  House  of  Lords  decided 
that  the  pursuers  were  entitled,  notwithstanding  the 
amount  paid  to  the  other  creditors,  to  recover  their 
loss. 

The  last  condition  in  a  fire  policy  is  to  the  follow- 
ing effect : — In  all  cases  where  the  policy  is  void  or 
has  ceased  to  be  in  force  under  any  of  the  foregoing 
conditions,  all  moneys  paid  to  the  insurers  in  respect 
thereof  will  be  forfeited  (s).  Being  a  condition  as  to 
forefeiture,  it  may  be  waived ;  and  it  may  be  asserted 
broadly  that  if,  in  any  negotiations  or  transactions 
with  the  insured  after  knowledge  of  the  forfeiture, 
the  insurer  recognises  the  continued  validity  of  the 
policy,  or  does  acts  based  thereon,  or  requires  the 
assured  by  virtue  thereof  to  do  some  act  or  incur 
some  trouble  or  expense,  the  forfeiture  is  waived  (t). 

The  conditions  of  life  insurance  differ  widely  from 
those  in  other  insurance.  There  can  be  no  condi- 
tions as  to  proof  of  damage  in  a  life  policy,  the 
contract,  apart  from  questions  of  bonus,  being  to  pay 
a  liquidated  sum  on  a  given  event.  Proof  of  age 
and  death  is  ail  that  is  needed,  and  often  the  former 
is  admitted  at  the  outset. 

The  other  conditions  of  life  insurance  may  be 
classified  as  follows  : — 

(a)  Limiting  the  region  wherein  the  insurance 
operates. 

(b)  Limiting  the  occupations  in  the  exercise  of 
which  the  assured  is  protected. 


(«)  Ante,  p.  103  et  aeq. 

(0  Titu8  V.  Ohn  FaUs  Co.,  81  N.  Y.  410,  419.  See  Bobtrlmm  ▼. 
Metropolitan  Life  Insurance  Co.,  88  N.  Y.  541,  and  Insurance  Co.  v. 
Norton,  6  Otto  (96  U.  S.)  234,  which  goes  into  English  cases.  Ward 
V.  Day,  4  Best  &  Sm.  337.  Northern  Ins.  Co.  v.  Grand  View  Associa- 
tion, y6  Davis,  U.  S.  308.  Meech  v.  National  Accident  Sodeiv,  50 
Hun.  (N.  Y.)  148. 
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(c)  Specifying  certain  modes  of  death,  on  the 
happening  of  which  the  sum  insured  will  not  be 
payable,  e,g.,  suicide,  hands  of  justice,  or  duel,  or 
act  violating  the  law. 

(d)  Requiring  timely  payment  of  premiums,  but 
providing  a  means  of  reviving  lapsed  policies  where 
the  risk  has  not  been  materially  changed  in  the 
interval. 

(e)  Making  the  undertaking  of  the  risk  con- 
ditional on  the  truth  of  all  statements  or  answers 
made  on  the  application  to  insure,  whether  the  in- 
surance be  on  the  applicant's  own  or  another's  life, 
and  whether  the  statements  be  made  by  the  assured 
or  his  agents. 

It  will  be  seen  that  only  under  the  last  class  of  conditions 
conditions  can  the  policy  be  void  db  initio,    (a),  (b),  (c)  ^XaS  void 
are  conditions  which  amount  to  exceptions  from  the  ^^  vo*<*»^'®- 
risk  taken.     It  seems,  however,  that  in  the  case  as 
well  of  a  condition  making  the  policy  void  as  of  one 
making  it  voidable,  the  non-fulfilment  of  the  condi-  waiver  of 
tion  may  be  waived  by  the  insurers,  if  they  do  any 
act  amounting  to  an  affirmance  of  the  contract  after 
knowledge  of  the  breach  of  the  condition  (w). 

Leave  and  licence  by  the  insurer  to  break  the 
condition  will  also  save  the  rights  of  the  insured  {x). 

If  the    assured  fails  to   disclose  the   names   of  Non^iBcioanre 
medical  men  employed  by  him,  and  answers  as  if  att^da^. 
he  had  none,  and  omits  to  state  that  he  was  afflicted 
with  disease,  having  reasonable  grounds  for  believing  of  dinease. 
that  he  was  so  afflicted,  his  policy  will  be  void. 

(tt)  Armttroryg  v.  Turquund,  9  Ir.  C.  L.  R.  32.  Wiiig  ▼.  Harvey, 
5  De  G.  M.  &.  G.  265,  23  L.  J.  Ch.  511,  18  Jur.  394,  23  L.  T.  120, 
2  W.  R.  370.  Supple  V.  Cann,  9  Ir.  C.  L.  R.  i.  Hemmings  v.  Sceptre 
Life,  <f?c,  1905,  I  Ch.  365,  74  L.  J.  Ch.  231,  92  L.  T.  221.  Mdloy 
V.  MuLtud  Reserve  Life  (1906),  22  T.  L.  R.  59. 

(x)  Beia  v.  Scottish  Equitable,  2  H.  &  N.  19,  26  L.  J.  Ex.  279, 
29  L.  T.  113,  5  W.  R.  592,  3  Jur.  N.  S.  417. 
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So  also  if  he  misstates  his  age.  And  if  it  is  not 
admitted  in  the  policy,  parol  proof  thereof  cannot 
be  given  until  the  non-existence  of  baptismal  or 
birth  register  has  been  proved  (y). 

The  condition  as  to  misrepresentation  or  omission 
to  communicate  material  facts  refers  only  to  the 
time  of  negotiating  for  and  effecting  the  policy,  and 
not  to  any  subsequent  time  (z).  This  is  more  espe- 
cially applicable  to  life  policies,  the  premiums  being 
settled  with  reference  to  the  assured's  health  and 
prospect  of  life  at  the  time  when  the  policy  is 
granted. 

If  a  life  policy  contain  a  stipulation  that  the 
assured  is  not  to  go  beyond  certain  limits,  if  the 
insured  goes  even  for  an  instant  outside  those  limits, 
though  without  the  least  injury  to  his  health,  the 
condition  attaches  and  the  policy  becomes  void  (a), 
and  is  not  merely  suspended  while  the  assured  is 
without  the  limits  unless  some  provision  to  that 
effect  is  contained  in  the  policy. 

Even  where  such  a  condition  is  inserted  in  a 
policy,  provisions  are  usual  allowing  the  assured  at  a 
price  to  obtain  a  licence  to  go  outside  the  specified 
limits.  And  there  is  a  general  tendency  on  the  part 
of  insurers  to  remove  local  restrictions  and  grant 
"  whole-world  "  policies  so  as  to  avoid  the  obvious 
inconveniences  of  the  older  system. 

Where  the  insured  was  prevented  from  perform- 
ing the  condition  to  pay  the  annual  premium  by  a 
state  of  war,  a  majority  of  the  Supreme  Court  of 
the  United  States  held  that  the  policy  must  be 
regarded  as  extinguished  by  the  non-payment  of  the 
premiums,  though  caused  by  the  existence  of  war ; 


(y)  Hartigan  v.  International  Life,  8  Lr.  Can.  Jur.  203. 
(z)  Pirn  V.  Reid,  6  M.  &  Q.  i,  12  L.  J.  C.  P.  299,  6  Scott  N.  R.  982. 
(a)  Beacon  Life  and  Fire  Co.  v.  (?i66,  I  Moore  P.  C.  N.  S.  73,  100, 
7  L.  T.  N.  S.  74,  9  Jur.  N.  S.  185,  11  W.  R.  194. 
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but   that,    such  failure    being   caused  without   the 

fault  of  the  insured,  he  was  entitled  to  recover  from 

the  insurers  the  surrender  value  of  the  policy  with 

interest  from  the  close  of  the  war  (&).     And  it  has  Retuni  from 

been  held  also  in  America  that  a  mau  licensed  for  a  expiry  of 

time  to  go  outside  the  territorial  limit  prescribed  p^°^^^  ^^^ 

in   his   policy  will  not  lose  the  benefit  thereof  ifiuneas. 

hindered  from  returning  by  illness  ultimately  fatal, 

but  only  resulting  in  his  death  after  expiry  of  the 

licence  (c).     And  in  England,  where  a  licence  was  DeUytoact 

given  to  the  insured  to  reside  abroad  for  one  year,  °"  "«®°««- 

and  he  delayed  to  go  abroad  for  three  years,  and 

then  left  this  country,  and  died  within  a  year,  he 

was  held  to  have  acted  within  the  licence  (rf). 

In  Scotland,  policies  by  persons  on    lives  other  Policy  »ttr 
than  their  own  are  not  avoided  by  suicide  of  the  SMttand  not 
life  insured  (e),  and  in  this  coimtry  it  seems  to  be  l^^^f^^  ^^ 
usual  in  policies  on  the  lives  of  others  to  omit  the 
condition  against  suicide. 

No  cases  seem  to  have  arisen  in  England  under  Military  or 
the  condition  as  to  military  service,  since  English  ^^^  ^'^  ^" 
policies  usually  stipulate  only  that  active  service 
shall  be  a  groimd  of  enhancement  of  premium.  The 
extra  premium  is  usually  paid  and  no  questions 
arise.  In  America  in  the  absence  of  such  a  stipu- 
lation it  has  been  decided  that  a  clerk  in  the 
adjutant-general's  department  not  subject  to  mili- 
tary law  is  not  in  military  service  (/),  and  that  a 
man  will  be  none  the  less  in  such  service  if  he  is 
taken  as  a  conscript  or  goes  merely  to  avoid  com- 
pulsion (g). 


(6)  New  York  Life  v.  Statham,  3  Otto  (93  U.  S.)  24. 

(c)  BMvrin  V.  New  York  Life,  16  N.  Y.  Sup.  Ct.  (3  Boaworth)  530. 

(d)  Nolman  v.  Anchor  Co,,  4  C.  B.  N.  S.  476,  27  L.  J.  C.  P.  275, 
4  Jut.  N.  S.  712, 6  W.  R.  688,  31  L.  T.  202. 

(e)  BeQ's  Prinomles,  241. 

(/)  New  York  Life  v.  Hendren,  24  Oratt  (Va.)  540. 
{g)  DiUard  y,  Manhattan  Life,  9  Am.  Rep.  167. 

Q 
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He  who  takes  out  a  policy  op  the  life  of  another 
person  in  which  he  has  interest  will  be  bound  by 
wilful  misrepresentation  or  suppression  of  the  truth 
by  such  person  to  induce  the  insurers  to  grant  the 
policy,  and  more  especially  if  such  representations 
are  incorporated  in  the  policy.  For  thereby  the 
bargain  is  only  conditional,  and  it  is  equally  a  con- 
dition in  the  policy,  be  it  made  by  whomsoever  it 
may  (A).  Independently  of  the  condition,  the  person 
on  whose  life  the  policy  is  to  be  made,  if  referred  to 
for  information,  becomes  thereby  agent  of  the  as- 
sured, and  the  latter  will  be  bound  by  his  state- 
ments (i).  It  makes  no  difference  that  the  assured 
had  simply  told  the  insurer's  agent  to  make  in- 
quiries of  the  person  on  whose  life  the  policy  was  to 
be  effected. 

But  if  the  assured  has  made  most  of  the  repre- 
sentations, and  only  refers  to  the  life  on  certain 
specific  points,  the  knowledge  of  the  life  outside 
that  particular  matter  is  not  knowledge  of  the 
assured  (^•). 

An  applicant  for  insurance  who  conceals  from  the 
agent  to  whom  he  applies  that  he  has  already 
applied  to  and  been  refused  by  an  agent  of  the 
same  company,  conceals  a  material  fact.  Knowledge 
of  the  applicant's  previous  dealings  with  other 
insurers  is  at  least  as  material  in  fire  as  in  life 
insurance.  Indeed,  the  only  thing  most  insurers 
against  fire  want  to  know  is  the  character  of  the 
insured,  and  the  questions  asked  by  them  are 
mainly  directed  to  his  dealings  with  other  insurance 
offices  (l). 

(h)  Maynard  ▼.  Bhode,  i  C.  &  P.  360,  363,  per  Baylay,  J.,  5 
DowL  &  R.  266. 

(t)  EvereU  y.  Detboraugh,  5  Bins.  503. 

(k)  Huehman  v.  Femie,  3  BL  &  W.  505,  7  L.  J.  N.  S.  Ex.  163, 2  Jur. 
144. 

(0  Ooodwin  y.  Lancashire  Fire,  16  Lr.  Can.  Jur.  298,  18  do.  i. 
London  Assurance  v.  Mansdy  1 1  Ch.  D.  363, 48  L.  J.  Ch.  331, 27  W.  R. 
444.    Daintree's  dainty  18  W.  R.  396. 
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CHAPTER    IX. 

ARBITRATION. 

An  unqualified  agreement  to  refer  to  arbitration  and  Earlier  view 
precluding  the  contracting  parties  from  suing  in  the  ^  ro^r™*"'* 
Queen's  Courts  was  formerly  held  to  be  invalid,  for  'l^^^^^^^^^l^^ 
the  Courts  would  not  allow  their  jurisdiction  thus  be  ousted, 
to  be  ousted.     And  where  prior  to  3  &  4  Will.  IV. 
c.  42,  s.  39,  a  policy  of  insurance  contained  a  clause 
that   in  case  of  any  loss  or  dispute  it  should  be 
referred  to  arbitration,  it  was  held  that,  if  there  had 
been  a  reference  depending  or  made  and  determined, 
it  might  have  been  a  bar,  but  the  agreement  of  the 
parties  could  not  oust  the  Court ;  and  as  no  reference 
had  been  nor  was  any  depending,  the  action  was  well 
brought,  and  the  plaintift'  must  have  judgment  (a). 

This  rule,  however,  was  altered  by  the  decision  of  swtt  v.  Avery. 
the  House  of  Lords  in  the  case  of  iScott  v.  Averi/  (&),  ^^^^^ 
which  decided  that  where  parties  have  entered  into 
a  contract  of  indemnity,  they  may,  if  they  choose, 
agree  that  in  the  event  of  any  loss  occurring  such 
loss  shall  be  ascertained  by  an  arbitrator  they 
may  select,  and  they  may  agree  to  pay  such  loss 
when  it  has  been  ascertained,  and  not  otherwise  {c). 
This  decision  has  been  followed  and  approved  in 
other  cases,  and  it  has  been  enacted  by  sec.  4  of  the 

(o)  Kill  7.  UoUUicr,  i  Wils.  129.     Thompson  v.  Ghamock,  8  T.  R. 

(6)  /STcottv.  Avery,  5  H.  L.  C.  811,  843, 25  L.  J.  Ex.  308,  2  Jur.  N.  S. 
815.4W.  R.746. 

(c)  Edtoards  v.  Aberayron  Compy.,  1  Q.  B.  D.  563,  596,  34  L.  T. 
X.  S.  457.  Caledonian  Insurance  Co,  and  Oilmour  (1893),  A.  C.  85, 
30  Sco.  L.  R.  172.  Hamlyn  df  Co,  v.  Talicker  Distillery  (1894),  A.  C. 
201.    Sffurrier  v.  La  Cloche  ( 1902),  App.  Cas.  446, 86  L.  T.  63 1. 
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Arbitration  Act,  1889  (d),  that  *'if  any  party  to  a 
submission,  or  any  person  claiming  through  or  under 
him,  commences  any  legal  proceedings  in  any  Court 
against  any  other  party  to  the  submission,  or  any 
person  claiming  through  or  under  him,  in  respect  of 
any  matter  agreed  to  be  referred,  any  party  to  such 
legal  proceedings  may  at  any  time  after  appearance, 
and  before  delivering  any  pleadings  or  taking  any 
other  steps  in  the  proceedings,  apply  to  that  Court 
to  stay  the  proceedings,  and  that  Court  or  a  judge 
thereof,  if  satisfied  that  there  is  no  sufficient  reason 
why  the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  applicant  was  at 
the  time  when  the  proceedings  were  commenced,  and 
still  remains,  ready  and  willing  to  do  all  things  neces- 
sary to  the  proper  conduct  of  the  arbitration,  may 
make  an  order  staying  the  proceedings."  Sec.  27  of 
the  statute  defines  a  "  submission  "  to  bo  "  a  written 
agreement  to  refer  present  or  future  differences  to 
arbitration." 

A  policy  of  insurance  containing  a  clause  that 
differences  arising  under  it  should  be  referred  to 
arbitration  amounts  to  a  submission  to  arbitration 
under  this  statute  although  the  policy  be  not  signed 
by  the  plaintiff  (a). 

It  will  be  observed  that  the  application  to  the 
Court  to  stay  proceedings  must  be  made  after 
appearance  and  before  pleading  or  taking  any  other 
step  in  the  action.  If  the  application  be  not  so 
made  the  action  may  proceed  and  the  defendant 
may  plead  non-performance  of  the  condition  pre- 
cedent to  ascertain  the  amount  by  arbitration  (/). 

It  rests  upon  the  plaintiff  to  show  that  the  dis- 
pute ought  not  to  be  referred  to  arbitration  (7). 

{d)  52  &  53  Vict.  c.  49. 

(e)  Baker  v.  Yorkshire,  ct-c.  Co.,  i  Q.  B.  (1892)  144,  66  L.  T.  161. 
(/)  Richardson  v.  Lemaitrc  (1903),  2  Ch.  222.     County  Theatres 
and  Holds  v.  Knotdcs  (1902),  1  K.  B.  480. 

{g)  Hodgsop  v.  Mailtoay  Passengers'  Ins.  Co.»  9  Q.  B.  D.  188. 
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Where  the  parties  to  a  contract  reside  in  different  whether  policy 
countries,  in  which  diflferent  systems  of  law  prevail,  ^'nt^^ 
their  intention  is  the  true  criterion  to  determine  by 
what  law  its  interpretation  and  effect  are  to  be 
governed  ;  and  therefore  where  a  fire  policy  made  in 
Jersey  is  nevertheless  an  EngUsh  contract,  no  action 
can  be  brought  upon  it  until  the  amount  has  been 
settled  by  arbitration  according  to  the  condition 
contained  therein  (Ji), 

In  America  it  has  been  held  that  where  it  was  wniverof 
stipulated  that  in  case  of  disagreement  the  amount  Sy^'fi^i^re^and 
should   be  fixed  by  arbitration,  and  neither  party  »n8"red. 
demanded    arbitration,    the    provision    would     be 
deemed  waived  by  both  (i). 

A  clause  stipulating  that  all  matters  in  difference  Award  not  a 
which  should  arise  touching  the  agreement  should  [^MjedeTt  to 
be  submitted   to   arbitration,   and   prohibiting   any**^'*®"- 
action   being   brought    in    respect    of  the    matters 
actually  submitted  to  arbitration,  is  a  collateral  and 
independent  agreement ;  and  an  award  thereunder 
is  not  a  condition  precedent  to  such  action,  except 
as  regards  such  sums  as  under  the  agreement  are 
not   payable   until    the   amount    thereof   has  been 
ascertained  by  such  award  {k). 

In  Braunstcin  v.  Accidental  Death  Company  (I)  the  AHccrtainment 
covenant  was   to   pay  such  sum   as  should  appear  con*ditwn' 
just  and  reasonable,  and  in  proportion  to  the  injury  J^^^*^^^"^*® 
received,  such  sum  to   be   ascertained   in    case    of 
difference  in  manner  provided  by  the  stipulations 
and  conditions  indorsed  on  the  policy.     The  Court 
held  performance  of  the  stipulation  to  be  a  condition 
precedent  to  the  right  to  sue. 

{h)  spurrier  v.  La  Cloche,  supra. 

(t)  KahntDciler  v.  Phoenix,  rfrc,  67  Fed.  Rep.  483. 

(fc)  CoUiru  V.  Locke,  4  App.  Cas.  674,  48  L.  J.  P.  C.  68,  41  L.  T. 
N.  8.  292,  28  W.  R.  189. 

(0  I  B.  &  8.  782,  31  L.  J.  Q.  B.  17  (1861),  5  L.  T.  N.  S.  550,  8  Jur. 
Ii.a506. 
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Also  where  the  condition  was  that  the  insured 
should  not  be  entitled  to  sue  until  the  amount  of 
the  loss  had  been  determined  by  arbitration,  the 
ascertainment  of  the  amount  in  that  way  was  held 
to  be  a  condition  precedent  to  the  plaintiff's  right  to 
recover  (m). 

And  a  condition  requiring  liability,  and  not 
merely  the  amount  thereof,  to  be  referred  to  arbi- 
tration as  a  condition  precedent  to  a  right  of  action 
against  the  insurers  is  valid,  even  if  fraud  be  alleged 
by  the  defendant  against  the  plaintiff  (n). 

Where  an  adjustment  by  arbitration  was  made  a 
condition  precedent,  and  the  insurers  alleged  that 
the  policy  was  void  by  reason  of  concealment,  it  was 
held  in  Victoria  that  the  assured  could  not  sue  till 
after  such  adjustment  (0).  And  in  a  case  in  Lower 
Canada  where  a  reference  was  made  to  valuers  with- 
out waiver  of  the  conditions  of  the  policy,  it  was 
held  that  the  insurer  had  not  lost  his  right  to  use 
the  conditions  of  the  policy  as  to  forfeiture  if  such 
were  proved  (p). 

In  Scotland  it  has  been  held  that  after  a  claim 
has  been  submitted  to  arbitration  and  awarded  on 
in  favour  of  the  insured,  the  insurers  could  still 
raise  the  question  of  fraud  (q). 

And  where  in  a  fire  policy  the  condition  to  ascer- 
tain the  damage  by  arbitration  was  made  a  condition 
precedent  to  the  bringing  of  any  action  upon  the 
policy,  it  was  held  to  have  the  effect  of  excepting  the 
contract  from  the  rule  of  Scotch  law  that  a  reference 
to  arbiters,  not  named,  cannot  be  enforced  (r). 

(m)  Viney  v.  BignM,  20  Q.  B.  D.  171,  58  I-  T.  26,  57  L.  J.  Q.  B. 
82,  35  W.  R.  479, 4  Times  L.  R.  128. 

(w)  Trainor  v.  Phcenix  Co,,  65  L.  T.  825.  SeaU  v.  The  MercantiU, 
At,  Co.,  66L.  T.  811. 

(o)  Jxmdon  and  Lancashire  y.  Honey,  2  Victoria  L.  R.  7. 

(p)  La  jRocque  v.  Boyal,  23  Lr.  Can.  Jur.  217. 

iq)  Hercules  Jns,  Co,  v.  Hunter,  15  C.  S.  C.  (ist  aeries)  800. 

(r)  Caledonian  Assurance  Co,  v.  Oilmour  (1893),  A.  G.  H.  L.  85. 
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An  agreement  making  settlement  of  the  loss  in  a  larae 
certain  way  a  condition  precedent  to  the  bringing  of  JSSdT""^  ^ 
an  action  does  not  compel  the  assured  to  submit  to 
arbitration  the  question  whether  or  not  the  policy  is 
void  by  reason  of  misrepresentation  as  to  the  con* 
dition  of  the  property  insured  (s). 

Bacon,  V.C.,  decided  that  the  assured  was  not  Point  of  i»w 
bound  to  submit  a  legal  point  to  arbitration  before  referred, 
suing  (t). 

The  right  to  have  the  matter  ii)  dispute  referred 
to  arbitration  might,  like  other  provisions  in  favour 
of  the  assured,  be  waived  (u). 

Payment  of  money  into  court  in  an  action  com-  waiver  of 
menced  on  the  policy  was  held  a  waiver  of  condition  libi^on. 
precedent  as  to  deciding  disputes  by  arbitration  (x). 
So  also  would  taking  possession  of  the  insured  pro- 
perty  for  the  purpose  of  repairs  be  such  a  waiver  (y). 
In  the  case  of  a  ship  this  would  be  acceptance  of 
abandonment;  in  the  case  of  a  house  it  would 
amount  to  election  to  reinstate. 

Where  an  insurance  is  made  with  a  society,  under  inraranee  tn 
the  Friendly  Societies  Act,  1 896  {z)  disputes  between  iJlSettM. 
a  member  or  a  person  claiming  through  (a)  a  member 
(his  heirs,  executors,  administrators,  or  nominees 
where  nomination  is  allowed),  or  claiming  under  the 
rules  of  a  registered  friendly  society,  and  the  society 
or  an  officer  thereof,  must  be  decided  in  the  manner 
directed  by  the  rules  of  the  society,  and  the  decision 
so  made  is  binding  and  conclusive  on  all  parties 
without  appeal,  and  cannot  be  removed  into  any 
Court  of  Law  or  restrained  by  injunction.     Enforce- 

(«)  Alexander  v.  CampbeU,  41  L.  J.  Ch.  478, 27  L.  T.  N.  S.  25. 

(0  Ihid, 

(tt)  Fox  T.  Eailtoay  Pa8sengers\  die,  Co,^  54  L.  J.  Q.  B.  505,  52 
L.  T.  672, 1  Times  L.  R.  383. 

(z)  Harrison  v.  Douglas,  3  A.  &  E.  396. 

iy)  Cobb  ▼.  N,  E.  M.  Marine,  72  Mass.  (6  Gray)  192. 

(2)  59  &  60  Vioi.  0. 2*5. 

(a)  Altered  to  meet  the  case  of  KelsaU  v.  Tyler,  25  L.  J.  Ex. 
1 53.    The  old  Act  had  *'  on  account  of." 
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ment  thereof  may  be  had  through  the  county  court 
The  Act  contains  further  provisions  as  follows : — 

1.  Unless  the  rules  of  the  particular  society  for- 
bid  it,  the  parties  to  a  dispute  in  a  society  may  by 
consent  refer  the  matter  in  dispute  to  the  Chief 
Registrar  in  England  or  the  Assistant-Registrar  of 
Friendly  Societies  in  Ireland  or  Scotland. 

2.  Where  the  rules  provide  for  a  reference  to 
justices,  a  court  of  summary  jurisdiction  is  to  decide 
unless  the  parties  choose  to  consent  to  go  to  the 
county  court,  in  which  case  that  Court  is  empowered 
to  hear  and  determine  the  question  in  dispute. 

3.  Where  the  rules  of  a  society  contain  no  direc- 
tion as  to  disputes,  and  no  decision  on  a  dispute  is 
given  within  forty  days  after  application  by  the 
society  for  a  reference  under  its  rules,  the  member 
or  person  aggrieved  may  apply  either  to  the  county 
court  or  a  court  of  summary  jurisdiction,  which  may 
hear  and  determine  the  matter  in  dispute  (b). 

4.  The  Court,  chief  or  other  registrar,  may  at  the 
request  of  either  party  state  a  case  for  the  opinion 
of  the  Supreme  Court  of  Judicature  on  any  question 
of  law,  and  may  also  grant  to  either  party  such  dis- 
covery as  to  documents  and  otherwise  or  such  in- 
spection of  documents  as  might  be  granted  by  any 
Court  of  Law  or  Equity,  such  discovery  to  be  made 
on  behalf  of  the  society  by  such  officer  of  the  same 
as  such  Court  or  registrar  may  determine. 


By  the  Railway  Passengers'  Assurance  Company's 
Act,  1864  (27  &  28  Vict.  c.  cxxv.),  the  company,  or 


Arbitration 
under  the 
Ballway  Pas- 
sengers' Assur-  assured,  or  the  representatives  of  the  assured,  may 

pany'aAct.       require  any  question  or  difference   arising  on  any 

contracts  of  insurance  entered  into  by  the  company 

to  be  referred  to  arbitration  (ss.  3,  16),  and  if  the 

assured,  or  his  legal  representatives,  shall,  in  a  case 


(&)  Beg»  Y.  Judge  of  Northampton  County  Court,  57  L.  T.  108. 
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referable  to  arbitration  under  the  Act,  commence  an 
action  against  the  company,  the  Court  or  a  judge 
may,  upon  the  application  of  the  company,  stay  all 
proceedings  in  the  action  upon  being  satisfied  that 
no  sufficient  reason  exists  why  the  matters  cannot 
be,  or  ought  not  to  be,  referred  to  arbitration,  and 
that  the  company  were  at  the  time  of  the  bringing 
of  the  action,  and  still  are,  ready  and  willing  to 
concur  in  all  acts  necessary  and  proper  for  causing 
the  matters  to  be  decided  by  arbitration  (s.  33). 
Under  this  statute,  if  arbitration  is  required  by  the 
company  before  action,  then  upon  an  action  being 
commenced  the  company  might  plead  their  demand 
of  arbitration  as  an  answer  to  the  action,  or  apply 
to  the  Court  to  stay  proceedings.  If,  however,  arbi- 
tration is  not  required  by  the  company  before  action 
brought,  and  after  the  commencement  of  the  action 
they  apply  for  a  stay  of  proceedings  therein,  the 
Court  can  only  grant  it  upon  being  satisfied  as  pro- 
vided by  s.  33,  and  the  onus  of  so  satisfying  the 
Court  rests  upon  the  company  (c). 

The  umpire  in  a  reference  under  the  Act  has 
power  to  state  a  special  case  for  the  opinion  of  the 
Court  ((I). 

(c)  Foxy.  Bailtoay  Pas8e7igers\  <f?c.  Co.,  54  L.  J.  Q.  B.  505,  52 
L  T.  672, 1  Times  L.  R.  383. 
\d)  IgiU  V.  Railway  Passengers'  Assurance  Co.,  22  Q.  B.  D.  504. 
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INDEMNITY. 

All  policies  on  property  are  contracts  of  indemnity, 
and  the  law  will  not  permit  them  to  be  otherwise 
construed  (a).  It  is  quite  immaterial  what  may  be 
the,  nature  of  the  property  or  risk  (6).  Even  in  the 
case  of  valued  policies,  which  are  rare,  except  in 
marine  insurance,  the  interest  of  the  assured  must 
be  proved  (c).  The  valuation  only  dispenses  with 
proof  of  the  amount  of  such  interest,  and  in  a  case 
where  the  plaintifFs  vessel,  being  insured  against 
fire  by  the  defendants  by  a  valued  time  policy,  was 
stranded  and  so  injured  that  the  cost  of  repair  would 
have  exceeded  her  value  when  repaired,  she  was  des- 
troyed by  fire,  and  the  Court  held  that  the  defendants 
were  liable  for  the  full  amount  of  the  insurance  (rf). 

Insurance  is  a  contract  of  indemnity,  not  against 
accident,  but  against  loss  caused  by  accident ;  there- 
fore, if  a  policy  is  a  time  policy,  the  loss,  and  not 
merely  the  accident,  must  accrue  within  the  time 
covered  by  the  policy  {e).  Whilst  the  contract  is 
one  of  indemnity,  it  is  a  contract  of  indemnity  only 
to  the  amount  whereon  premium  has  been  pidd. 
The  indemnity  is  limited  to  the  amount  named  in 
the  policy,  and  can  in  no  case  exceed  that.     This  is 

(a)  London  Assurance  v.  Sainsbury,  3  Doug.  245  (1785).  Qov  v 
Withers,  2  Burr.  683,  697  (1758). 

(6)  CasteOain  v.  Preston,  1 1  Q.  B.  D.  380, 52  L.  J.  Q.  B.  366,  49  L.  T. 
N.  S.  29,  31  W.  R.  557. 

(c)  Levns  v.  Bucker,  2  Burr.  1170.  Marine  Ins.  Act,  1906^  sees. 
27  and  28. 

{d)  Woodside  v.  Olabe  Marine  Ins,  (1896),  i  Q.  B.  105. 

(e)  Per  Lord  Eaher,  M.R.,  Hough  v.  Head,  55  L.  J.  Q.  B.  43,  53 
L.  T.  809,  34  W.  R.  i6a 
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the  rule  as  to  specific  policies,  i.e.,  those  in  which 
the  things  insured  are  constant  and  not  variable 
from  day  to  day,  as  in  the  case  of  merchandise. 
Such  policies  are  those  on  houses  and  buildings. 
Where  the  policy  is  made  subject  to  the  conditions 
of  average,  and  the  goods  at  risk  exceed  in  value 
the  amount  insured  on  goods  in  the  place  named 
the  risk  only  attaches  to  goods  to  the  amount  of 
such  value.  As  to  the  rest,  the  assured  must  abate 
his  claim  for  indemnity,  in  such  a  way  that  on  the 
settlement  of  accounts  between  the  parties  he  shall 
have  borne  a  portion  of  the  loss  proportionate  to 
the  amount  by  which  he  was  at  the  time  of  the  loss 
under-insured. 

The  contract  to  indemnify  made  by  a  policy  indirect 
only  promises  indemnity  as  to  direct  damages.  No  co™red."° 
damage  indirectly  resulting  from  the  happening  of 
the  event  insured  against  can  be  recovered  for. 
Thus  damages  for  loss  of  business  cannot  be  re- 
covered under  a  policy  on  a  tavern  (/),  nor  for 
want  of  occupancy,  or  wages  paid  to  servants  thrown 
out  of  work  by  the  destruction  of  the  property  {//), 
nor  under  an  accident  policy  for  anything  but  the 
expenses,  &c.,  attendant  thereon  (h).  Damage  in 
the  removal  of  furniture  or  by  fall  of  a  wall  injured 
by  the  fire,  or  by  water  used  in  putting  it  out,  has 
been  held  direct  (i). 

The  amount  of  the  indemnity  is  determined,  not  indemnity^ 
by  the  cost,  but  by  the  value  at  the  date  of  the  loss,  ^  ^  ^  ^^ 
of  that  which  is  insured.     By  value  is  meant  the 
intrinsic  or  market  value  on  the  day  of  the  fire  or 
other  mishap  insured  against  (k).     But  as  regards 

(/)  Wright  v.  Pole,  i  A.  &  E.  621. 

(g)  Menziea  v.  North  British,  9  C  S.  C.  (2nd  series)  694,  following 
Wright  V.  Pole. 

{h)  Theobald  v.  Railway  Passengers*  Assurance  Co.,  10  Ex.  45, 
23  L.  J.  Ex.  249,  18  Jur.  583,  23  L.  T.  222,  2  W.  R.  528 ;  but  see 
Workmen*s  Compensation  Act,  1906,  sec.  i. 

(»)  Johnstone  V.  We^ft  of  Scotland  Oo.,  7  C.  S.  C.  (ist  series),  53,  55  n. 

(k)  Hercules  Co.  v.  Hunter,  14  C.  S.  C.  (ist  series)  11 37,  15'G.  S.  C. 
800. 


2  52  THE   LAWS   OF   INSURANCE. 

houses  full  indemnity  to  a  tenant  or  person  having 
a  limited  occupying  interest  therein  seems  to  in- 
clude, not  the  mere  market  value  of  such  interest, 
but  the  pecuniary  value  plus  the  value  of  the  bene- 
ficial enjoyment  (/).  In  such  case  indemnity  is  best 
attained  by  reinstatement.  The  assured,  moreover, 
cannot,  under  a  policy  on  the  house,  recover  any 
damages  for  loss  of  occupation,  or  the  rent  of  a 
house  which  he  is  obliged  to  take  in  consequence  of 
the  fire.  Those  risks  must  be  covered  by  a  special 
insurance  on  rent  (m). 

A  policy  is  not  a  contract  ot  perfect  indemnity  (?i), 
but  a  contract  of  indemnity  against  losses  which 
arise  out  of  a  specified  class  of  accidents.  Particular 
losses  may  be  selected,  and  the  assured  be  guaran- 
teed against  them  only  (o).  The  indemnity  offered 
is  also  limited  in  amount,  and  also  by  certain  other 
Dednction.  qualifications  ;  such  as,  for  instance,  the  marine  rule. 
New  for  old.  ouo-third  new  for  old,  which  has  sprung  up  by  the 
custom  of  trade,  and  operates  in  some  cases  to  give 
more  and  in  others  to  give  less  than  complete 
indemnity  (p). 

This  principle  has  in  Ireland  been  applied  to  fire 
insurance ;  but  it  was  said  by  Pennefather,  B.,  that 
no  settled  rule  of  deduction,  one-third  or  one-fourth, 
or  of  any  other  sum,  existed  in  the  case  of  old  pre- 
mises or  property,  but  that  the  jury  might,  as  a 
criterion  of  the  actual  damage,  see  what  would  be 
the  expense  of  placing  new  machinery,  such  as  was 
in  the  premises  before  the  fire,  and  deduct  therefrom 
the  difference  in  value  between  the  new  and  the 


(/)  Castellain  v.  Preston,  ii  Q.  B.  D.  400,  per  Bowen,  L.J.  See 
note  (6)  supra. 

(m)  BucJuinan  v.  Liverpool,  London,  and  Globe,  11  C.  S.  C.  (4tb 
aeries)  1032,  21  Re.  L.  R.  696. 

(n)  Irving  v.  Manning,  i  H.  L.  C.  287,  307,  2  0.  B.  784. 

(o)  Per  Bowen,  L.J.,  in  Hough  v.  Head,  55  L.  J.  Q.  B.  43,  53  L.  T. 
809,  34W.R.  i«o. 

(p)  Ailchison  v.  Lohre,  4  App.  Caa.  755,  762,  49  I*  J.  Q.  B,  123, 
41  L.  T.  N.  S.  323,  29  W.  R.  I. 
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old  (q),  since  the  cost  of  repairing  is  an  element  in 
the  damage  suffered  by  the  assured  in  such  a  case. 
Goods  and  furniture,  especially  the  former,  can  of 
course  be  replaced  without  other  appreciable  expense 
than  their  cost,  but  machinery  and  the  like  required 
fixing  and  setting  in  position,  and  sometimes  such 
work  is  costly  and  like  rebuilding. 

Vance  v.  Foster  (q)  was  a  decision  on  circuit,  and 
no  case  seems  to  have  come  before  the  full  courts. 
It  is  clear  that  the  custom  to  fix  the  ratio  at  one- 
third  new  for  old  is  not  established  as  to  fire  losses 
on  land,  but  that  similar  computation  is  necessary  to 
prevent  over-compensation. 

The  doctrine  of  abandonment  intended  to  assist  Doctrine  of 
the  principle  of  indemnity  seems  applicable  not  only  a^u^S™®"^ 
to  marine  but  also  to  fire  insurance,  for  Brett,  L.J.,  ^^  inaurauce. 
said  (r) :  *'  I  concur  in  what  has  been  said  by  Lord 
Blackburn  {s\  that  abandonment  is  not  peculiar  to 
policies  of  marine  insurance ;  abandonment  is  part  of 
every  contract  of  indemnity.     Whenever,  therefore, 
there  is  a  contract  of  indemnity  and  a  claim  under 
it  for  an  absolute   indemnity,   there   must    be    an 
abandonment  on   the  part  of  the  person  claiming 
indemnity   of  all  his  right  in   respect  of  that  for 
which  he  receives  indemnity." 

Mr.  Marshall  thus  states  the  principleupon  which  Principle  of 
the  right  of  abandoning  rests  (t)  :  "  The  assured  may  *   °^°°™®° 
abandon  in  every  case  where,  by  the  happening  of 
any  of  the  misfortunes  or  perils  insured  against,  the 
thing  insured   is   so   damaged  and  spoiled,  or  the 
charges  for  its  salvage  are  so  high,  that  the  costs  of 

iq)  Vance  v.  Foster^  It.  Circ.  Rep.  47  (1841).  Hercules  v.  Hunter 
14  C.  S.  C.  (i8t  series)  1 1 37, 1 5  do.  8cx). 

(r)  Kaltenbach  v.  M'Kenzie,  3  C.  P.  D.  467,  470,  38  L.  T.  N.  S. 
943»  26  W.  R.  844. 

(«)  BanJein  v.  Potter,  L.  R.  6  H.  L.  83,  118,  42  L.  J.  C.  P.  169, 
29  L.  T.  N.  8.  142,  22  W.  R.  I.  See  also  Masort  v.  Sainsbury,  3 
Doug.  63. 

(t)  Marshall  on  Insurance,  4th  ed.  452. 
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Why  doctrine 
of  abaudon- 
mcnt  rnroiy 
applied. 


Principle  on 
which  at>an- 
donment  rests 
applies  to 
insurance  of 
chattels. 


repairing,  restoring,  or  recovering  it  would  exceed 
its  marketable  value  after  they  had  been  assured,  or 
where  the  assured  is  deprived  of  the  free  disposal  of 
it  under  the  circumstances  which  render  its  restitu- 
tion uncertain." 

Probably  one  reason  why  the  doctrine  of  abandon- 
ment is  not  more  frequently  applied  in  those  cases 
where  furniture  or  goods  are  insured  is  to  be  found 
in  the  nature  of  such  articles.  A  body  of  the  size 
and  complex  structure  of  a  ship  may  be  so  injured  as 
to  be  useless  for  its  special  practical  purposes  without 
becoming  of  no  saleable  value  ;  and  in  such  a  case 
it  is  obviously  fair  that  such  value  should  be  sur- 
rendered to  the  insurer  when  he  pays  as  for  a  total 
loss.  But  such  things  as  goods  or  furniture  are, 
when  considered  singly,  of  a  much  simpler,  smaller, 
and  less  costly  character,  and  many  of  them  arc 
usually  covered  by  one  policy.  Where,  therefore,  a 
part  is  injured  or  destroyed,  the  damaged  articles  are 
usually  paid  for  by  the  insurer.  The  value  of  the 
injured  part  being  separate  and  distinct  from,  and 
not,  as  in  the  case  of  a  ship,  inseparably  connected 
with  the  injured  part,  a  full  and  fair  deduction  in 
respect  of  it  can  be  made  from  the  amount  of  the 
policy ;  and  the  assured  is  in  no  degree  injured  by 
having  to  retain  the  uninjured  part  of  the  subject- 
matter  of  the  insurance. 

Usually  the  damaged  property  is  treated  as  sal- 
vage, and  sold  for  what  it  will  fetch,  the  sale  price 
being  accounted  for  between  the  parties. 

Whatever  may  be  the  difficulties  arising  in  this 
branch  of  insurance  law,  it  is  clear  that  the  principle 
upon  which  abandonment  rests,  viz.,  indemnity,  does 
apply,  as  the  insurer  is  entitled  on  payment  to  all 
ways  and  means  of  lessening  the  loss  (?/ ),  though  the 

(tt)  Rankin  v.  Potter,  L.  R.  6  H.  L.  83  at  118.  42  L.  J.  C.  P.  169, 
29  L.  T.  N.  S.  142,  22  \V.  R.  I.  KiUtcnbach  v.  M'Kenzie,  3  C.  P.  D 
467,  38  L.  T.  N.  S.  943,  26  W.  R.  844. 


INDEMNITY.  255 

rule  as  to  notice  of  abandonment  in  claims  for  a 
constructive  total  loss  is  marine  only. 

Where  an  insurer  elects  to  reinstate,  he  is  entitled  insurer 
to  the  old  materials  left  by  the  fire,  and  in  any  case  ^Sfiedtooid 
he  will  seek  to  reduce  the  amount  of  his  indemnity  ™*^'**^- 
by  deducting  their  value. 

"  When  the  person  indemnified  [the  assured]  has  Eight  of 
a  right  to  indemnity,  and  has  elected  to  enforce  his  Subject  of 
claim,  the  chance  of  any  benefit  from  an  improve-  J.i"""jJ^  ^^^^ 
ment  of  the  value  of  what  is  in  existence,  and  the  wwured. 
risk  of  any  loss  from  its  deterioration,  are  transferred 
from  the  person  indemnified  to  those  who  indem- 
nify ;  and  therefore,  if  the  state  of  things  is  such  that 
steps  may  be  taken  to  improve  the  value  of  what 
remains,  or  to  preserve  it  from  further  deterioration, 
such  steps  from  the  moment  of  election  concern  the 
party  indemnifying,  who  ought,  therefore,  to  be  in- 
formed promptly  of  the  election  to  come  upon  him, 
in  order  that  he  may,  if  he  pleases,  take  steps  for  his 
own  protection  "  (x). 

In  fire  insurance  this  is  effected  by  requiring 
immediate  notice  of  a  fire,  and  obtaining  licence  by 
a  condition  in  the  poUcy  to  enter  the  premises 
insured  or  wherein  the  things  insured  are. 

On  general  principles  of  law  (not  confined  to  Assured's 
marine  insurance)  an  election  once  made  is  deter- c^'J^^'foi** 
mmed  for  ever,  and   such    determination  may    be  f*'"^**^  *?f* 

**  irrevocftble. 

shown  by  any  appropriate  act.  And  therefore  any- 
thing which  indicates  that  the  person  indemnified 
has  determined  to  take  to  himself  the  chance  of 
benefit  from  an  increased  value  in  the  part  saved, 
and  only  claim  for  the  partial  loss,  will  determine 
his  election  to  do  so  (y). 

(x)  Per  BlackbuiB,  J.,  Bankin  v.  Potter,  L.  R.  6  H.  L.  83,  1 19. 

{y)  Ihid,  And  see  Clough  v.  London  and  North-Western  Railway, 
L^R.  7  Ex.  26,  34, 41  L.  J.  Ex.  17,  25  L.  T.  N.  S.  708,  20  W.  R.  189. 
MttcheU  V.  Edie,  i  T.  R.  608,  explained  in  Saux  v.  Salvador,  3  Bing. 
«•  C.  266, 
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A  valued  policy  is  a  contract  of  indemnity  to  the 
owner,  to  the  amount  at  which  the  property  is  valued 
in  the  policy.  The  assured,  if  he  has  received  on 
other  policies,  can  only  ask  for  such  a  sum  as,  with 
that  already  accepted,  will  give  him  the  amount 
which  the  insurers  by  the  policy  sued  on  have  bar- 
gained to  pay  him.  The  amount  already  paid  is  to 
be  treated  as  salvage  received  by  the  owner  after 
constructive  total  loss.  He  and  the  insurer  are  both 
estopped  from  denying  the  value  stated  in  the 
policy  (2). 

The  insurer,  having  contracted  to  indemnify,  could 
not  insist  on  others  being  sued  first  who  were  primai'ily 
liable  (a),  or  on  consolidation  of  his  action  with  others 
by  the  same  assured  against  other  insuers  in  respect 
of  the  same  loss  (J).  And  it  is  no  defence  to  an 
action  by  the  assured  against  the  party  causing  the 
damage,  that  the  assured  has  been  paid  by  his  in- 
surers (c). 

Subrogation,  according  to  the  older  and  narrower 
view,  is  the  treating  of  an  insurer,  who  has  paid  a 
loss,  for  which  some  other  person  is  primarily  liable 
to  the  assured,  as  standing  in  the  place  of  the  as- 
sured so  far  as  regards  his  rights  of  action  against 
such  person.  This  view  of  the  subject  is  well  ex- 
pressed in  an  American  case  by  the  following  defini- 
tion : — '*  Subrogation  is  the  substitution  of  one  person 
in  place  of  another,  whether  as  a  creditor  or  as  the 
possessor  of  any  other  rightful  claim,  so  that  he  who 
is  substituted  succeeds  to  the  rights  of  the  other  in 
relation  to  the  claim,  its  rights,  remedies,  or  securi- 
ties "  (d).     Subrogation,  as  constituting  part  of  the 

(2)  Bruce  v.  Jones,  32  L.  J.  Ex.  132,  7  L.  T.  N.  S.  748, 9  Jur.  N,  S. 
928,  n  W.  R.  371.     See  Marino  Iiib.  Act,  1906,  sees.  27  and  28. 

(a)  Dickenson  v.  Jardine,  16  W.  R.  1169,  18  L.  T.  N.  S.  717,  L.  R. 
3  C.  P.  639. 

(6)  M'Oregor  v.  HorsfaU,  3  M.  &  W.  320. 

(c)  ProjxMor  MonliciUo  v.  MoUison,  17  Howard  (U.S.)  152.  Yakt 
V.  White,  4  Bing.  N.  C.  272. 

{d)  Jackson  v.  Boylston  Co,,  139  Mass.  510. 
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hw  of  indemnity,  includes  more  than  the  mere  trans- 
ference to  the  insurer  of  existing  rights  of  action 
against  third  parties  vested  in  the  assured  in  respect 
of  the  loss.  The  insurer  can  recover  from  the 
assured  the  value  of  any  benefit  received  by  him 
from  other  sources  in  excess  of  his  actual  loss,  as 
well  as  the  value  of  his  rights  and  remedies  against 
third  parties  which  he  has  renounced,  and  to  which 
but  for  such  renunciation  the  insurer  would  have  a 
right  to  be  subrogated  (e). 

Probably  the  best  and  most  inclusive  definition  of 
subrogation  has  been  given  by  the  Master  of  the 
Rolls,  Lord  Esher,  in  Castellain  v.  Preston  (/),  as  Per  Lord 
follows : — "  As  between  the  insurer  and  the  assured,  "*^*'' 
the  insurer  is  entitled  to  the  advantage  of  every 
right  of  the  assured,  whether  such  right  consists  in 
contract  fulfilled  or  unfulfilled,  or  in  remedy  for  tort 
capable  of  being  insisted  upon,  or  already  insisted  on, 
or  in  any  other  right,  whether  by  way  of  condition 
or  otherwise,  which  can  be  or  has  been  exercised  or 
has  accrued,  and  whether  such  right  could  or  could 
not  be  enforced  by  the  insurer  in  the  name  of  the 
assured,  by  the  exercise  or  acquiring  of  which  right 
or  condition  the  loss  against  which  the  assured  is 
insured  can  be  or  has  been  diminished.  That  seems 
to  put  this  doctrine  of  subrogation  in  the  largest 
possible  form ;  and  if  in  that  form,  large  as  it  is,  it 
is  short  of  fulfilling  that  which  is  the  fundamental 
condition,  I  must  have  omitted  to  state  something 
which  ought  to  have  been  stated  "  (g). 

As  to  anything  not  within  the  definition,  the 
general  law  of  indemnity  must  be  looked  at  (A.),  and 
this  definition  is  consonant  with  the  view  of  Lord 

(e)  Wttt  of  England  Fire  Inniranee  Co.  ▼.  leaaea  (1897),  i  Q.  B. 
(C.  A.)  226, 66  L.  J.  Q.  B.  36,  75,  L.  T.  564, 

(/)  II  Q.  B.  D.  381,  386,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29, 
31 W.  R.  557. 

(a)  Sftme  oaie,  386.    PhcMtx  ▼.  Spoontr  (1905 ),  74  L.  J.  K.  B.  792. 

(A)  Ibid.  404,  per  Bpwen,  L J, 
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Blackburn  (i),  who  states  the  principle  somewhat 
more  briefly  and  generally;  and  substantially  the 
same  view  has  been  expressed  by  the  Supreme  Court 
of  the  United  States  (j). 

The  right  of  the  insurer,  however,  to  the  advantage 
of  every  right  of  the  assured  must,  it  seems,  be  under- 
stood with  this  limitation,  viz.,  that  the  right  must 
be  incident  or  attached  to  the  ownership  of  the  thing 
insured ;  e,g,,  freight  to  be  earned  under  a  charter- 
party  is  not  an  incident  to  the  ownership  of  the 
vessel,  and  therefore,  although  an  underwriter  of  a 
policy  of  insurance  upon  a  vessel  becomes,  by  abcoi- 
donment  to  him  upon  a  constructive  total  loss 
happening  through  the  fault  of  another  vessel,  en- 
titled, after  payment  of  the  sum  secured  by  the 
policy,  to  every  benefit  accruing  from  the  ownership 
of  the  insured  vessel,  he  cannot  claim  any  part  of  the 
damages  recovered  from  the  owners  of  the  wrong- 
doing vessel  on  account  of  loss  of  freight  intended  to 
be  earned  by  the  insured  vessel  (k). 

In  the  case  of  Pluenix  v.  Spooner  (/),  the  defendant 
insured  certain  premises  in  Plymouth  against  fire 
with  the  plaintiff  company,  and  the  Plymouth 
Corporation  gave  the  defendant  a  notice  to  treat  for 
the  buildings  under  the  Lands  Clauses  Act,  1845. 
The  buildings  were  destroyed  and  the  company  paid 
to  defendant  £<)2$y  the  amount  of  the  loss.  Sub- 
sequently the  amount  to  be  paid  by  the  Corporation, 
on  taking  over  the  property  pursuant  to  their  notice 
to  treat,  was  agreed  between  defendant  and  the 
Corporation  at  a  sum,  which  took  into  account  the 
money  paid  by  the  plaintiffs  to  the  defendant  under 

(t)  Burnand  v.  Eodocanachi,  7  App.  Caa.  333,  339,  31  W.  R.  65, 
51  L.  J.  Q.  B.  548, 47  L.  T.  N.  S.  277. 

0)  Phanix  Co,  v.  Erie  Co.,  117  U.  S.  (10  Davis)  320. 

(*)  The  Sea  Insurance  Co.  v.  Hodden,  13  Q.  B.  D.  706,  53  L.  J. 
Q.  B.  252,  50  L.  T.  657,  32  W.  R.  841. 

U)  Phcenix  v.  Spooner  (1905),  2  K.  B.  753,  74  L.  J.  K.  B.  792.  o5 
L.  T.  306,  21  T.  L.  R.  $77,  54  W.  R.  313. 
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the  policy,  and  the  Corporation  agreed  to  indemnify 
the  defendant  against  any  claim  by  the  plaintiff. 
It  was  held  by  Mr.  Justice  Bigham  that  the  plaintiffs 
were  subrogated  to  the  rights  of  the  defendant, 
including  the  right  to  be  paid  by  the  Corporation 
the  value  of  the  property  as  it  existed  at  the  date 
of  the  notice  to  treat,  and  therefore  the  plaintiffs 
were  entitled  to  recover  irom  the  defendant  the 
amount  paid  by  them  to  her. 

The  mere  payment  of  a  loss  by  the  insurer  does  Pmyment  o« 
not  afford  any  defence  to  a  person  whoso  fault  has  i^defeiiM*in' 
been  the  cause  of  the  loss  in  an  action  brought  J^J^^^j^j^^^ 
against  the  latter  by  the  assured.     But  the  insurer  p««on  causing 
acquires  by  such  payment  a  corresponding  right  in  subrogated 
any  damages  recoverable  by  the  assured  against  the  l^dami^ea^^' 
wrongdoer  or  other  party  responsible  for  the  loss  (m).  '•cowawe  by 
If  the  insurer  has  in  fact  paid  honestly  in  consequence 
of  a  policy  granted  by  him  and  in  satisfaction  of  a 
claim   made  by  the  assured   the  tortfeasor   cannot 
object  that  he  paid  without  liability  (w),  nor  can  the 
wrongdoer  limit  the  amount  payable  by  him  to  that 
for  which  the  assured  has  settled  with  the  insurer  (o). 
This  right  rests  upon  the  ground  that  the  insurer's 
contract  is  in  the  nature  of  a  contract  of  indemnity, 
and  that  he  is  therefore  entitled,  upon  paying  a  sum 
for  which  others  are  primarily  liable  to  the  assured, 
to  be  proportionably  subrogated  to  the  right  of  action 
of  the  assured  against  them.     The  amount  which, 

(m)  Randall  v.  Cockran,  i  Veci.  Sen.  98.  Maaon  v.  Saitubury,  3 
Dong.  61.  London  Assurance  v.  Sainsbury^  3  Doug.  245.  Clark  v. 
Bly&ing,  2  B.  2  C.  254.  Bradbum  v.  Grea^  Western  BaUvxiy,  L.  B. 
10  Ex.  1, 44  L.  J.  Ex.  9,  31  L.  T.  N.  S.  464,  23  W.  B.  48.  Yaies  v. 
While,  4  Bing.  N.  C.  283.  The  PoUmac,  105  U.  S.  (15  Otto)  630, 
per  Gray,  J.  Stnidmore  v.  Australian  OasligM  Co.,  2  N.  S.  W.  Law 
219. 

(»)  Sun  Mutual  Co,  v.  Mississippi  Co.,  5  MoCrary  (U.  S.  Ciro.  Ct.) 
477.  Ins  Co.  V.  C,  D,  Junr,,  i  Woods  (U.  S.  Giro.  Ct.)  72.  King  ▼. 
Victoria  Ins.  Co.  (1896),  A.  C.  250,  74  L.  T.  206,  65  L.  J.  P.  C.  38,  44 
W.  R.  P.  C.  592  ;  but  see  Chippendale  and  others  v.  HoU,  12  Times 
L.  R.  50. 

(0)  Mobile  Railway  Co.  v.  Jurey,  iii  U.  S.  (4  Davis)  584.  Mobile 
and  M.  Railway  v.  Jurey,  1 1 1  U.  S.  Rep.  584. 
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If  iMurers  by  the  effect  of  the  contract  of  insurance,  and  of  the 
rob^?^'  payment  of  a  loss  under  it,  the  insurers  would  have 
right  to  peraon  q^  riorht  to  rccover  to  their  own  use  from  the  person 

causing  loss,  It,®-,  ,  r     i        y  t       > 

may  be  defence  whosc  lault  was  the  causc  01  the  loss,  the  insurers 
acu^°iigain«t  would  havo  the  right  to  release  and  assign  to  such 
^^™-  person,  who  would  then  have  a  claim  to  a  deduction 

on  this  account  from  the  damages  to  be  recovered 
against  him  by  the  assured.  This  claim  to  a  deduc- 
tion does  not  arise  out  of  any  right  inherent  in  suoli 
person,  but  out  of  the  right  so  derived  from  the 
insurers  (p). 

Policy  without  The  law  is  so  stringent  as  to  the  principle  of  in- 
BEivage^inegai.  demiiity,  that  policies  without  benefit  of  salvage  are 
in  express  terms  made  illegal  (q).  As  the  doctrine 
of  abandonment  is  seldom  applied  to  any  but  marine 
risks,  questions  of  salvage  do  not  arise  so  often  in 
fire  policies.  But  the  amount  of  salvage  is  always 
an  element  in  the  computation  of  damages  by  fire, 
except  where  the  insurers  elect  to  take  the  salvage 
and  pay  in  full,  reimbursing  themselves  so  far  as  they 
can  by  selling  the  salvage  for  what  it  will  fetch. 

PoBition  of  Generally  speaking,  as  to  salvage  the  insurer  stands 

BaiT^e  and**  ^  ^^®  placc  of  the  assurcd,  and  can  claim  all  that  is 
damage.  salved ;  and  as  to  damage,  the  insurer  is  entitled  to 

use  and  exercise  the  ways  and  means  open  to  tlie 
assured  for  diminishing  the  loss  and  obtaining  com- 
pensation (r). 

Defencee  An  iusurcr  suiug  the  party  through  whose  fault 

gSSTagainsr*  the  loss  occurrcd  can  only  assert  the  right  of  the 

in^^'**^       assured,  and  will  be  subject  to  any  defences  or  equities 

which  would  be  good  against  him  {s).     The  insurer 

stands  in  no  relation  of  contract  or  privity  with  such 

a  party.     His  title  arises  out  of   the  contract    of 

(p)  The  Potomac,  ubi  supra. 

(g)  AUkins  v.  Jupe,  2  C.  P.  D.  375, 46  L.  J.  C.  P.  824,  36  L.  T.  N.  a 
851.     Marine  Ins.  Act,  1906,  sec.  4. 

(r)  Randall  v.  Cochran,  i  Ves.  Sen.  98.  Lonaon  Aasttranee  ▼. 
Sainsbury,  3  Doug.  245,  253.     Castellain  v.  Preston,  vbi  ^Mpra, 

(s)  Ph<Bnix  Co,  V.  Erie  Co,,  117  U.  S.  (10  PayiB)  32?, 
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insurance,  and  is  derived  from  the  assured  alone, 
and  can  only  be  enforced  in  right  of  the  latter  (0- 
Thus,  where  damage  occurred  through  contributory 
negligence,  that  defence  would  be  an  answer  to  the 
action  of  the  subrogated  insurer.  Again,  if  two  ships 
of  the  same  owner  collided  by  the  fault  of  one  to  the 
destruction  of  the  other,  the  insurers  could  not  sue 
the  owner,  since  they  claim  under  him  (u). 

As  between  carrier  and  insurer  the  liability  to  the  inrorer 

„     ,  ,  .     ,  ,   .  i   •  •  -1     entitled  to 

owner  of  the  goods  carried  and  insured  is  primarily  8ubros»tion 
on  the  carrier,  and  the  insurers,  when  they  have  "s^**"*^  **"'**'"• 
indemnified  the  assured,  are  equitably  entitled  to 
succeed  to  the  right  which  he  had  against  the 
carrier.  The  owner,  however,  may  make  the  con- 
tract of  carriage  to  suit  his  own  interest,  and  may 
release  the  carrier  from  all  liability,  but  such  release, 
or  the  intention  to  grant  it,  must  be  disclosed  to  the 
insurer  if  it  be  a  material  fact  which  the  assured 
knew,  or  should  have  known,  would  affect  the  pre- 
mium or  the  willingness  of  the  insurers  to  take  the 
risk  (x). 

A  stipulation  in  a  bill  of  lading,  that  in  case  of  stipulation  in 

1  1  •  1     n    1  1         1  /»         r  •        bin  of  ladingr 

loss  the  carrier  shall  have   the  benefit  of  any  in-  givinff  carrier 
surance  on  the  goods,  does  not  entitlo  the  carrier  to  Jl^^nce. 
receive  such  benefit  before  an  action  can  be  brought 
against  him  for  the  loss  (y). 

Re-insurers  in  America,  on  payment  of  their  pro-  Re-iusurer. 
portion  of   a   loss,   have    been    allowed   to    sue   in 
Admiralty  against  the  carrier  of  the  goods  injured. 
The  question  in  any  case  seems  to  be  merely  one  of 
procedure,  as  a  re-insurer  is  clearly  subrogated  to 


(I)  Phxnix  Co.  v.  Erie  Co.,  1 17  U.  S.  (10  Davis)  321. 

(tt)  Simpson  v.  Thompson,  3  App.  Cas.  279,  38  L.  T.  N.  S.  i. 

(x)  Tale  V.  Hyslop,  15  Q.  B.  D.  368  at  377*  54  !••  J.  Q-  B.  592,  S3 
L.  T.  581.  Over  v.  Lake  Erie,  63  Fed.  Rep.  34.  Dujourcct  v.  Bishop, 
i8Q.B.D.378,379. 

iy)  Inman  v.  South  Carolina  Railway  Co.  (1887-91),  Fed.  Rep. 
U.  S.  Dig.  128. 
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the  insurer's  rights,  and  so  to  those  of  the  assured  (2) 
and  any  salvage  or  benefit  thereof  (a). 

A  person  partially  insured  can  also  sue  any  party 
primarily  liable  for  the  loss.  Such  party  may  not 
profit  by  the  insurance.  But  the  assured  will  recover 
(as  to  the  balance  in  excess  of  indemnity)  as  trustee 
for  the  insurer  (&). 

If  a  fire  is  caused  by  the  negligence  of  servants 
of  a  railway  or  steamer  (c),  the  insurers  are  entitled 
to  subrogation.  So  also  in  case  of  negligence  by 
municipal  authorities  (d).  So  also  for  damage  by 
collision  between  river  steamers  (e). 

Where  the  amount  insured  and  paid  is  less  than 
the  value  of  the  subject-matter  of  the  insurance  or 
the  damage  done  thereto,  in  an  action  against  the 
person  responsible  for  the  damage  the  assured  would 
be  the  dominies  litis,  and  not  obliged  to  lend  his  name 
to  the  insurers  for  the  purpose  of  proceedings  by 
them. 

In  such  a  case  the  assured  should  sue  for  the 
whole  damage,  and  not  release  the  action  coUusively 
or  compromise  it  in  any  way  injuriously  to  the 
insurers,  and  he  will  be  accountable  for  the  proceeds 
of  such  action  so  far  as  they  with  the  insurance  ex- 
ceed complete  indemnity,  and  he  will  be  liable  for 
anything  done  in  violation  of  his  equitable  duty  to 
the  insurers  (/). 


(»)  The  Ocean  Wave,  5  Bissell  (C.  Ct  U.  S.)  378. 

(a)  Delaware  Go,  y.  Quaker  City  Co.,  3  Giant  (Penn.)  71. 

(6)  See  HaU  v.  BaUroad  Co,,  13  Wall  (U.  S.)  367,  and  casea  there 
collected.     Commercial  Union  v.  Lister,  infra,  note  (/). 

(c)  Quebec  Fire  v.  8L  Louis,  7  Moore  P.  C.  286,  i  Lr.  Can.  Bep. 
222. 

{d)  Seesor  v.  Provincial  Insurance  Co,,  33  U.  C.  (Q.  B.)  357.  Cofn- 
mercial  Union  y.  Lisier,  9  Ch.  App.  483,  43  L.  J.  Ch.  601.  DarreU 
V.  TibbiU,  s  Q.  B.  D,  560,  50  L.  J.  Q.  B.  33,  42  L.  T.  N.  S.  797,  29 
W.  R.  66.  (e)  The  Potomac,  105  U.  S.  (iS  Otto)  630. 

(/)  London  Assurance  v.  Sainsbury,  3  Doug.  245,  per  Willee,  J. 
Commercial  Union  y.  Lister,  9  Ch.  App.  483, 43  L.  J.  Ch.  601.  Simp- 
son V.  Thompson,  3  App.  Caa.  279,  293,  38  L.  T.  N.  S.  I.  The  Law 
Fire  Assurance  Co.  v.  OaUey,  4  Timee  L.  B.  309. 
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In  the  Australian  case  of  Smidtnore  v.  Australian  Asmredcau- 
Gaslight  Company,  the  insured  property  was  injured  i*MurerTri^ht 
by  an  explosion  of  gas  due  to  the  defendants'  negli-  JlJ  J^^^*'®" 
gence.  The  assured,  in  consideration  of  compensa-  aaenwd's 
tion  for  such  of  the  damage  as  was  not  covered  by 
insurance,  gave  to  the  defendants  an  absolute  release 
from  all  claims  of  him  (the  assured)  on  the  defen- 
dants, and  covenanted  not  to  let  any  one  use  his 
name  in  bringing  any  action  against  the  defendants 
in  respect  of  the  said  damage.  It  was  held  that  the 
insurers,  having  paid,  could  sue  in  the  assured's  name, 
whether  he  liked  it  or  not,  and  that  the  release  applied 
only  to  the  uninsured  part  of  the  loss,  that  alone 
being  mentioned  in  the  recitals  {g).  This  view  seems 
to  be  in  accordance  with  the  English  law  (A)  and  with 
principle,  for  to  make  such  a  bargain  after  loss  is  to 
make  away  with  the  salvage  in  derogation  of  the 
duty  of  "  utmost  good  faith."  If  the  assured  re- 
covers from  the  wrongdoer  what  the  insurers  have 
paid  him  they  can  recover  it  from  him  {i).  Though 
it  may  not  be  necessary  to  disclose  matters  likely  to 
affect  the  amount  of  salvage  before  loss  {k),  yet,  after 
loss,  the  assured  must  not  interfere  with  the  salvage 
in  manner  prejudicial  to  the  insurer. 

The    insurers    cannot  plead  as  a  defence  to  an  No  defence  to 
action  against  them  that  other  parties,  not  insurers,  Jt^plrtiea 
are  first  liable  and  should  be  first  sued  (/).     In  this  ^"^  ***^^®' 
respect  they  are  like  sureties,  and,  having  undertaken 
to  indemnify  against  the  loss  of  the  thing  insured, 
they  cannot  escape  from  the  performance  of  their 
undertaking  by  showing  the  cause  of  its  loss  to  be 
the  fault  of  a  third  person. 

If   the  assured,  after  payment  by  the  insurers,  Money 

^  *^  received  by 

{g)  Smidmore  v.  Australian  OasltgJU  Co.,  2  N.  S.  W.  Law  219. 
{h)  Dufourcet  v.  Bishop,  18  Q.  B.  D.  378. 
(i)  Law  Fire  Co.  v.  OaUey,  swpra. 

(A)  TaU  V.  Hyslop,  15  Q.  B.  D.  358,  $4  L.  J.  Q.  B.  592,  53  L.  T.  581. 
(0  Dickinson  v.  Jardine,  L.  R.  3  C.  P.  639,  18  L.  T.  N.  S.  717, 
16W.  R.  1169, 
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Mmredftftar 
pi^jin6iit  hj 
Idmitwb, 
ennrM  to 
their  benefit 


Prineiple  of 
Indemitj 
explained  on 
insanuice  by 
mortgagee. 


obtains  by  action  (or  otherwise  than  by  special  gift 
not  intended  to  be  by  way  of  indemnity  (m)  ),  any 
money  (or  other  indemnity  which  has  a  money 
equivalent  (n))  which  together  with  the  sum  re- 
ceived from  the  insurers  exceeds  the  total  value  of 
the  property  insured,  the  insurer  will  be  entitled 
to  recover  from  the  assured  the  amount  of  such 
surplus  (0). 

The  principle  laid  down  in  Darrell  v.  Tihbits  was 
asserted  in  1859  in  Lower  Canada  in  what  seemed 
a  case  of  first  impression  {p),  the  facts  of  which 
were  as  follow : — 

A  man  sold  land  and  took  a  mortgage  in  lieu 
of  cash  from  the  purchaser,  with  an  undertaking 
to  build  and  insure  as  a  security.  He  insured 
his  mortgage  interest  at  £600,  The  buildings 
were  erected,  insured,  and  burnt ;  but,  before  the 
mortgagee  brought  his  action,  the  purchaser 
re-instated  (q).  The  Court  refused  to  allow  the 
mortgagee  to  recover  on  his  policy,  and  laid  down 
the  law  as  follows : — 

1.  The  contract  of  insurance  being  a  contract  of 
indemnity,  it  is  the  actual  loss  alone  which  can  be 
the  basis  of  computation  under  the  contract,  and  the 
loss  must  be  determined  by  the  actual  state  of  the 
case  at  the  time  of  action  brought  (r). 

2.  The  insurance  in  the  case  of  a  mortgagee  in- 
suring the  house  or  corjpus  on  which  the  mortgage 
rests,  and  in  the  possession  of  the  mortgagor  or 
owner  thereof  at  the  time  of  effecting  the  insurance, 


(ffi)  Bumamd  v.  JiodocanodU',  7  App.  Gas.  333,  51  L.  J.  Q.  B.  548, 
47  L.  T.  N.  S.  277,  31  W.  R.  65. 

(n)  DarreU  v.  Tibbita,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  42  K  T 
N.  S.  797, 29  W.  R.  66. 

(o)  Caaiellain  v.  Preston,  ii  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49 
L.  T.  N.  S.  29,  31  W.  R.  557, 

(p)  MaUhewwn  v.  Western,  4  Lr.  Can.  Jur.  57,  10  Lr.  Can.  Bep.  8. 

(q)  See  HamiUon  y.  Mendea,  2  Burr.  1 198. 
'    (f )  Parson  Mere.  Law,  509. 
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is  a  special  insurance  of  the  mortgagee's  interest 
in  the  thing  insured,  and  is  limited  to  the  interest 
specified  in  the  policy  itself  (s). 

3.  The  special  interest  thus  insured  by  the  mort- 
gagee is  not  the  safety  of  the  whole  property  insured, 
but  only  so  much  of  it  as  may  be  necessary  to  cover 
his  mortgage  debt. 

4.  In  the  present  instance  the  constUui  or  charge 
which  was  insured  to  the  extent  of  ;^400  oh  the 
buildings  erected  on  the  land  sold,  as  a  security  for 
the  payment  of  the  constant,  is  amply  covered  and 
protected  by  the  value  of  the  buildings,  erected  by 
the  debtor  of  the  constititt,  on  the  land  after  the  fire 
had  occurred  and  before  action  brought,  *'  so  that  the 
security  of  the  plaintiff  is  not  in  any  way  impaired  , 
or  diminished,  and  consequently  no  loss  in  fact  has 

been  sustained." 

Whilst  the  mortgagor  is  not  entitled  to  the 
benefit  of  the  mortgagee's  contract,  the  mortgagee  is 
not  entitled  to  be  indemnified  from  two  quarters  {t). 

Subrogation  by  an  insurer  to  the  rights  of  a  mort-  subrogation 
gagee  has  been  doubted  in  Canada  (it),  but  in  this  mort^eo^ 
case   the  insurance  waa  in  effect    the  mortgagor's,  "^s^**^* 
being  at  his  costs  and  charges,  and  on  his  interest. 

Wilson,  J.,  there  well  said :  "  The  question  can 
only  arise  when  the  mortgagee  of  his  own  motion, 
and  at  his  own  risk  and  expense,  and  for  his  sole 
benefit,  makes  the  insurance,  and  when  the  insurance- 
money  is  as  great  as  or  greater  than  the  debt.  If 
the  debt  is  greater,  the  insurers  can  never  claim 
more  than  a  right  to  participate  in  the  debt  to 
the  amount  greater  than  or  equal  to  the  insur- 
ance  money."     And    the   diflSculties   and  solution 

(«)  MaUhetoson  y.  We'item,  4  Lr.  Can.  Jur.  57,  10  Lr.  Con.  Rep.  8. 
(t)  But  see  Levy  v.  Merehanta*  Co.,  52  L.  T.  263. 
(u)  Eeesor  v.  Provincial^  d:c,  Co.,  33  U.  C.  (Q.  B.)  357.      Omnium 
Co.  Y.  Camada  Ina,  Co.,  i  Ontario  494. 
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here  suggested  have  presented  themselves  to  our 
Courts  (v).  In  Castellain  v.  Preston,  the  Court, 
pressed  by  the  diflSculties  as  to  specific  performance, 
refrained  (though  by  a  majority  so  incUned)  from 
laying  it  down  as  law  that  an  insurer  who  has  to 
pay  {x)  the  assured  (an  unpaid  vendor),  still  in 
possession  of  the  property  insured,  and  having  a 
lien  thereon  for  the  purchase-money  enforceable  not- 
withstanding the  fire,  would  be  entitled  to  enforce 
that  lien  against  the  purchaser.  In  that  case  the 
insurer  got  back  the  insurance-money  on  the  ground 
that  the  assured  had  been  doubly  indemnified,  for 
he  had  not  only  obtained  the  insurance- money,  but 
enforced  his  vendor  s  lien. 

Still,  in  a  case  decided  in  Lower  Canada  the  Courts 
have  held  that  a  mortgagee  who  has  insured  property 
insarer  cannot  ^^^  received  the  valuc  from  an  insurer  cannot  re- 

reoover  irom 

mortgagor.  covcr  froui  a  mortgagor  (after  he  has  been  paid  by 
the  insurer)  on  the  principle  of  the  civil  law :  "  Bona 
fides  non  patitur  ut  bis  idem  exigatur "  (y).  The 
English  law  would  let  the  mortgagee  recover  where 
he  paid  the  premiums  out  of  his  own  pocket  under 
circumstances  which  did  not  entitle  him  to  charge 
them  to  the  mortgagor,  but  he  would  so  recover  for 
the  benefit  of  the  insurers,  who  are  entitled  on  pay- 
ment to  be  subrogated  to  his  rights  {z)  independently 
of  stipulation  to  that  effect,  though  such  a  term  is 
contained  in  some  American  policies  {a). 

The  Canadian  decision  went  on  hoiia  fides,  but, 
while  it  prevents  the  mortgagee  from  taking  with 
both  hands,  it  gives  the  mortgagor  the  benefit  of  a 


In  Canada 
mortga}{:co 
paid  by 


Securities  in 
England. 


(v)  Reesor  v.  Provincial^  t^-e.  Co.,  33  U.  C.  (Q.  B.)  357.  Ownium 
Co.  V.  Canada  Ins.  Co.,  i  Ontario  494. 

(x)  Collingridgt  v.  Royal  Exchange,  3  Q.  B.  D.  173, 47  L.  J.  Q.  B.  32 
Z7  L.  T.  N.  S.  525,  26  W.  R.  112. 

iy)  Archambault  y.  La  Mere,  26  Lr.  Can.  Jur.  336  (1882). 

(2)  Burton  v.  Core  District  Mutual,  12  Grant  (U.  C.)  156.  Castd- 
ain  V.  Preston,  1 1  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366, 49  L.  T.  N.  S.  29, 
31  W.  R.  557. 

(a)  New  England  Fire,  dec.  Co,  y.  Westmore,  32  Illinois  221. 
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security  for  which,  ex  hypothed,  he  did  not  and  could 
not  be  made  liable  to  pay,  and  goes  counter  to  the 
ruling  principle  of  insurance,  indemnity  (6). 

Sometimes  insurers  contract  for  subrogation,  as  in  ck>Dditioii  in 
an  American  case  before  the  Supreme  Court,  where  ^"1^^1100. 
a  vessel  was  valued  at  $75,000,  and  insured  in  all  at 
$50,000  by  several  insurers.  The  valuation  was 
specified  in  each  policy,  and  each  policy  also  con- 
tained this  provision:  "Whenever  this  company 
shall  pay  any  loss,  the  assured  agrees  to  assign  over 
to  the  said  company  all  right  to  recover  satisfaction 
therefor  from  any  other  person  or  persons,  town  or 
corporation,  or  the  United  States  Government,  or  to 
prosecute  therefor  at  the  charge  and  for  the  account 
of  the  company  if  requested,  and  the  said  company 
shall  be  entitled  to  such  proportion  of  the  said 
damages  recovered  as  the  amount  insured  by  them 
bears  to  the  valuation  of  the  said  vessel." 

A  collision  occurred,  the  insurers  paid  the  assured  Assifrnment 
their  proportion  of  the  loss,  and  assigned  over  to  the  ^rtf«^r"of^ 
owners  of  the  ship  in  fault  all  their  right  to  ^1^7^^^^^^* 
damage  arising  out  of  the  collision.     The  owners  of  defence, 
the  injured    vessel   brought    their    action   for    the 
damage,  and  the  assignment  of  the  insurers'  rights 
was  pleaded  in  defence. 

The  United  States  Supreme  Court  held — 

1.  That  the  insurers  had  no  right  to  more  than 
two-thirds  of  the  damages  recovered. 

2.  That  the  plaintiif  having  been  equally  in  fault, 
only  half  damages  could  be  recovered,  and  that  of 
that  half  only  two-thirds  could  be  set  off  under  the 
assignment  (c). 

Insurers  are  only  entitled  to  damages  for  an  injury  Extent  of 

- Insorer'H  claim 

(6)  See  per  James,  L.J.,  in  Rayner  y.  Preston,  18  Ch.  D.  i,  50  L.  J. 
Ch.  472, 44  L.  T.  N.  S.  787, 29  W.  R.  547- 
(e)  The  Potomac,  105  U.  S.  (15  Otto)  63a 
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iqr  rabroguion  for  which  they  have  paid,  and  to  such  proportion 
▼aiueduid^  Only  of  thoso  damages  as  the  amount  insured  bears 
where  not.  ^^  ^^^  valuation  in  the  policies  (rf),  if  they  be  valued 
policies,  in  which  case  the  insurer  is  estopped  from 
setting  up  any  other  standard  of  valuation  against 
the  insurers  (e)  ;  or  if  they  be  not  valued,  which  is  a 
simpler  case,  only  to  the  extent  of  the  indemnity 
paid  by  them. 

If  the  assured  only  gets  half  his  damage  as  in 
collision,  the  insurer  who  has  insured  two-thirds  of 
the  whole  value,  will  only  get  one-third  of  the  damage 
awarded,  as  by  his  contract  he  was  liable  for  two- 
thirds  of  the  whole,  not  two-thirds  of  half  the 
damage  (/). 

Contribution  takes  place  where  different  insurers 
insure  the  same  interest  in  respect  of  the  same  pro- 
perty and  the  same  perils  (^),  and  mere  difference  in 
extent  of  liability  is  not  a  different  risk  (A).  The 
conditions  in  a  fire  policy  aim  at  increasing  the 
occasions  for  contribution  (i). 

And  insurers  often  stipulate  that  the  assured  shall 
furnish  the  name  of  other  offices  with  which  he  has 
policies,  in  order  that  they  may  have  the  proposals 
the  same  as  those  other  companies,  so  that  policies 
may  be  in  similar  terms  and  contribution  facili- 
tated (k). 

iiuuren*  The  assurcd  may,  but  is  not  bound  to,  sue  all  his 

imd*MYMiii?*    insurers  together.     Or  he  may  recover  the  whole 


Contrlbntion 
oocure  when 
Mine  interest 
insured  by 
different 
insnrers. 


{d)  The  Potomac,  105  U.  S.  (15  Otto)  630. 

(e)  North-EMtem  Inaurathce  Co,  y.  Armstrong,  L.  R.  5  Q.  B.  2441 
39  L.  J.  Q.  B.  81, 21  L.  T.  N.  S.  822, 18  W.  R.  520,  doubted  in  Burnand 
▼.  Bodocanachi,  7  App.  Caa.  333,  51  L.  J.  Q.  B.  548,  47,  L.  T.  N.  S. 
277.  31  W.R.  65. 

(/)  So  in  America,  The  Potomac,  aupra, 

ig)  North  British  and  Mercantile  v.  London,  Liverpool,  and  Qlobe, 
5  Ch.  D.  581,  per  James,  L.J.,  45  L.  J.  Ch.  548,  46  do.  537,  36  L.  T. 
N.  S.  629. 

(h)  British  North  American  Baitk  y.  Western,  Ac,  7  Ont.  App.  166. 

(t)  Barnard  v.  Faber  (1893),  i  Q.  B,  34P. 

{k)  Pendkbury  y.  Walker,  4  'f-  &  C.  Ex.  424, 441. 


INDBMNITY.  269 

amouDt  of  his  damage  from  one,  and  let  that  one  seek 
contribution  to  reimbursehimself,  just  as  a  guaranteed 
creditor  has  a  choice  of  remedies,  and  may  at  his 
option  proceed  against  the  principal  or  his  sureties  (l\ 

Contribution  only  can  take  place  where  double  The  total  of 
insurance  exists,  i.e.,  where  one  or  more  policies  have  IJ^^r 
been  taken  out,  the  total  amount  whereof  exceeds  the  ®*®®*^  ^**"' 
total  value  of  the  subject-matter  insured,  or  of  the 
loss  suffered  where  the  subject-matter  is  only  partially 
destroyed. 

The  assured  being  entitled  only  to  indemnity,  can 
only  recover  the  amount  of  his  loss.  Thus,  where  Mortgagor  and 
a  mortgagor  had  insured  the  property  in  the  mort-  S^JS^^T 
gagee's  name,  and  again  in  his  own  name,  it  was  held 
that  only  a  rateable  proportion  could  be  recovered 
from  each  insurer  (m).  And  he  is  entitled  to  sue  his 
insurers  separately  or  successively  until  he  has  been 
recouped  in  full.  To  such  action  or  actions  it  is  a 
good  defence  that  the  assured  has  been  already 
indemnified  wholly  or  in  part  by  other  insurers. 

The  insurer,  on  the  other  hand,  is  only  entitled  to 
contribution  when  he  has  paid.  But  he  can  either 
call  in  the  other  insurers  as  third  parties  in  the 
assured's  action  against  him,  or  pay  and  sue  the  other 
insurers  for  contribution  in  a  separate  action. 

There  is  one  other  condition  precedent  to  the  right  same  property 
to  contribution,  that  the  same  property  or  interest,  JJJSi«^. 
or  some  part  thereof,  shall  have  been  insured  with 
the  several  insurers  (71)  who  claim  contribution  inter 
se ;  and  the  usual  condition  as  to  contribution  only 
means  that  there  is  to  be  a  limit  to  the  liability  of 
the  several  oflSces  where  the  respective  oflBces  are 

(0  Staeey  v.  Franklin  Fire,  2  Watte  A  Sera.  (Penn.)  506. 

(m)  Nichols  ▼.  Scottish  Union,  2  Timee  L.  K.  190. 

(n)  Tuck  V.  Harlford,  56  New  Hamp.  326,  where  two  policies  were 
taken  out  by  mortgagor,  one  by  mortgagee  on  own  interest.  Con- 
tribution on  value  of  the  equity  of  redemption. 
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legally  liable  to  contribute  to  the  same  loss  in  respect 
of  the  same  fire  (o). 

Meaning:  of  In  the  usual  condition  that  if  there  should  be  any 

pert™  "?nMUfti  Other  subsistiug  insurance  covering  the  same  property 
the  company  should  not  be  liable  to  contribute  more 
than  its  rateable  proportion  of  the  loss,  the  words 
"  the  same  property "  mean  the  interest  of  the 
assured  in  the  premises,  and  not  the  actual  build- 
ing (^). 


condition. 


Diffleranoe 
between 
contriliution 
and  subro- 
gation. 


Contribution  is  distinct  and  different  from  sub- 
rogation (q),  and  resembles  the  remedies  between 
co-sureties,  whereby  the  liability  of  each  may  be 
equalised  or  made  proportionate.  For  subrogation 
to  arise  the  assured  must  have  concurrent  remedies 
against  the  person  causing  the  loss  and  against  the 
insurer.  Thus,  he  may  have  a  claim  against  the 
bailee  of  his  goods  by  law,  custom,  or  contract,  and 
also  a  claim  against  his  insurers  by  contract.  There 
the  bailee  cannot  claim  against  the  insurer,  but  the 
insurer  can  in  satisfaction  of  the  loss  claim  against 
the  bailee,  who  is  primarily  liable,  and  stands  in  a 
position  analogous  to  that  of  a  principal  debtor 
whose  debt  is  guaranteed. 

In  contribution  no  one  insurer  is  more  liable  than 
any  other,  no  more  than  the  whole  loss  can  be 
recovered,  and  the  aim  of  contribution  is  to  dis- 
tribute the  loss  among  the  different  persons  liable, 
so  as  to  give  each  and  all  a  diminution  of  their  in- 
dividual loss ;  whereas  in  subrogation  the  aim  is  to 
shift  the  loss  on  to  those  who  would  have  been  liable 
if  there  had  been  no  insurance. 


(o)  North  British  and  MereaiUiU  y.  London^  Liverpool,  and  Okbtt 
5  Ch.  B.  569,  582,  per  Jamee,  L.J.,  $6  L.  T.  N.  S.  269,  46  L.  J.  Ch. 

537- 

(p)  Andrews  v.  Patriotic  Co.,  18  L.  R.  Ir.  355.  Scottish  AmicabU 
V.  Northern,  1 1  C.  S.  C.  (4th  series),  287, 12  So.  L.  R.  289. 

{a)  North  British  and  Mercantile  y.  London,  Ac,  supra,  383,  per 
MeUish,  L.J.     Andrews  v.  Patriotic  Co.,  18  L.  R.  Ir.  355. 
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The  principle  upon  which  contribution  depends  The  principle 
has  been  thus  stated  by  Lord  Low,  Lord  Ordinary  (r) ;  ap^i^bie'to^** 
"  In  marine  insurance  a  rule,  which  has  been  long  f^^J^^  °' 
recognised,  is  that  when  the  assured  has  recovered  to  Per  Lord  Low. 
the  full  extent  of  his  loss  under  one  policy,  the  in- 
surer under  that  policy  can  recover  from  other  under- 
writers, who  have  insured  the  same  interest  against 
the  isame  risks,  a  rateable  sum  by  way  of  contribu- 
tion. The  foundation  of  the  rule  is  that  a  contract 
of  marine  insurance  is  one  of  indemnity,  and  that 
the  insured,  whatever  the  amount  of  his  insurance  or 
the  number  of  underwriters  with  whom  he  has  con- 
tracted, can  never  recover  more  than  is  required  to 
indemnify  him.  The  different  policies,  being  all  with 
the  same  person  and  against  the  same  risk,  are  there- 
fore regarded  as  truly  one  insurance ;  and  if  one  of 
the  underwriters  is  compelled  to  meet  the  whole 
claim,  he  is  entitled  to  claim  contribution  from  the 
other  underwriters,  just  as  a  surety  or  cautioner  who 
pays  the  whole  debt  is  entitled  to  rateable  relief 
against  his  co-sureties  or  co-cautioners.  There  is  no 
reason  in  principle  why  the  same  rule  should  not  be 
applied  to  other  classes  of  insurance  which  are  also 
contracts  of  indemnity."  In  the  case  under  con- 
sideration by  Lord  Low,  a  tramway  company  had 
effected  policies  with  two  insurance  companies 
against  claims  of  compensation  for  injuries  caused 
by  its  cars.  One  of  the  insurance  companies,  having 
mdemnified  the  tramway  company  for  a  loss  covered 
by  its  policy,  was  held  entitled  to  recover  in  an 
action  of  contribution  against  the  other  insurance 
company. 

If  a  bailee  insures  his  liability  and  the  bailor 
insures  his  interest  in  the  goods,  the  bailor's  insurer 
is  entitled  to  recover  from  the  bailee  or  his  insurer 
the  whole  damage,  not  a  proportionate  part,  since 

(r)  The  Sickness  and  Accident  Insurance  Association  v.  The  Oeneral 
Accident  Insurance  Corporation^  29  Sco.  L.  Rep.  836.  Marine  Ins. 
Act,  1906,  seo.  80. 
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Per  Lord 
M'Laren. 
Insnren  of 


each  only  represents  his  assured,  and  the  right  of 
the  bailor  against  the  bailee  is  not  to  contribution 
merely,  but  to  complete  indemnity  for  the  loss  of 
his  goods  (s). 

In  a  Scotch  case  (t),  premises  on  which  there 
were  several  mortgages  were  insured  under  four 
policies  in  the  name  of  the  first  mortgagees  prime 
loco,  and  of  the  mortgagors  in  reversion.  Each 
policy  contained  a  contribution  clause  identical  with 
that  in  North  British  and  Mercantile  v.  Lmvdon,  Liver- 
pool,  and  Globe,  already  cited.  The  premises  were 
also  insured  in  favour  of  subsequent  mortgagees  in 
the  first  place,  and  the  mortgagors  in  reversion,  by 
policies  containing  a  similar  clause.  The  mort- 
gagors paid  for  all  the  policies,  and  on  a  fire 
occurriDg  the  first  mortgagees  sued  on  their  policies. 
The  insurance  companies  objected  that  the  other 
three  companies  were  not  called  on  for  contribution. 
The  Court  overruled  the  objection  on  the  grounds — 

(i)  That  the  plaintiffs  had  no  right  of  action 
against  the  insurers  on  the  last  three  policies,  but 
only  on  the  first  four. 

(2)  That  the  words  "  same  property  "  in  the  con- 
tribution clause  meant  the  same  proprietary  interest, 
"  the  particular  security,  estate,  or  interest,  which 
the  insurance  was  to  protect,  and  no  other." 

(3)  That  the  first  mortgagees  had  insured  their 
own  interest,  and  that  no  subsequent  insurance  by 
other  mortgagees  could  diminish  that  interest. 

In  giving  his  opinion,  which  was  approved  by  the 
Court  of  Session,  the  Lord  Ordinary  said  {u) :  "  The 

{s)  North  British  and  MercaiUiU  ▼.  London,  Liverpool,  and  Cfkbe, 
vhiiuprti. 

{t)  ScoUish  AmiedUe  y.  Northern,  11  C.  S.  C.  (4th  aeries)  287, 

12  So.  L.  B.  289.    See  alao  Weskninater  Fire  Offiee  y.  OUugow,  Ac, 

13  App.  Ca8.699. 

(tt)  II  C.  S.  C.  (4th  serieB)  290. 
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clause  of  contribution  can  have  no  other  object  or  first  mon- 
purpose  than  in  the  case  supposed  to  reduce  the  SIS^con^"° 
liability  of  the  subscribing  companies  to  that  of  under-  ^I^^J^^ 
writers,  that  is,  a  liability  under  which  the  assured  second 
should  be  entitled  to  recover  the  full  amount  of  his  S^p^uSm' 
claim  in  payments  from  the  several  contributories,  ^^^^^^^ 
but  should  not  be  entitled  in  case  of  partial  loss  to  the  different 
throw  the  loss  on  one  or  more  contributories  to  the  ™** 
exclusion  of  the  others.     My  interpretation  of  the 
clause  carries  out  this  object.     Under  the  defenders' 
contention  the  pursuers  would  not  recover  the  full 
amount  of  their  claim,  because  their  view  involves 
the  division  of  the  loss  into  seven  shares,  of  which 
the  pursuers  would  only  recover  four.     The  division 
to  be  applied  to  the  sum  assured  by  the  Northern 
Company,  if  the  contract  is  a  fair  one,  must  be  the 
ratio  of  the  aggregate  liability  of  the  contributories 
to  the  actual  loss.     The  defenders'  proposal  is  to 
increase  the  division  by  adding  to  it  the  liability 
of  persons  who  are  not  contributories.    It  is,  I  think, 
a  good  reason  for  rejecting  their  contribution,  that 
it  would  enable  insurance  companies  to  evade  fulfil- 
ment  of   their    obligations.      Another    reason    for 
rejecting  it  is  that  under  it  the  right  of  the  assured 
would  be   liable  to  be    diminished  by  subsequent 
acts  of  parties   not  under   their   control.     In    the 
present  case,  for  example,  it  is  said  that  a  second 
bondholder    [mortgagee],    by   eifecting    his    insur- 
ance, has  diminished  the  claim  of  the  first  bond- 
holder to  a  proportionate  extent.     A  third  reason 
against  the    defenders'   contention    is  that    in  the 
case  of  a   total    loss   it    leads  to  the    result    that 
the  indemnity  is  to  be   shared    between  the  first 
and    second     bondholders    in    proportion    to    the 
amount    of    their   insurances,    though    in    equity 
the    first    bondholder,    if    covered   by    insurance, 
ought  to  recover  to  the  extent  of  his  bond,  and 
the  second  bondholder  ought  only  to  recover  the 
difference    between    that   sum    and    the   worth   of 
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the  property,  that   difference    evidently  being  the 
limit  of  his  insurable  interest." 

The  Scotch  Courts  hold  that  the  assured  cannot 
select  his  debtor,  but  that  insurers  of  the  same 
interest  may  make  their  right  to  rateable  contribu- 
tion available  in  a  question  with  the  common 
creditor  (x).  In  England  the  assured  can  sue  which 
insurer  he  chooses,  but  contribution  may  be  obtained 
by  means  of  Ord.  xvi.  r.  48  of  the  Rules  of  the 
Supreme  Court,  1883. 

Contribution  differs  from  subrogation  in  several 
respects.  In  the  first  place,  it  implies,  as  before 
mentioned,  more  than  one  contract  of  assurance, 
each  of  which  undertakes  a  similar,  if  not  identical, 
liability  in  respect  of  the  same  subject-matter  and 
the  same  interest  therein.  Secondly,  the  amount  of 
the  insurances  must  exceed  the  value  of  the  property 
or  the  damage  done  to  it.  When  those  circum- 
stances exist,  the  insurers  by  contribution  distribute 
the  actual  loss  in  such  a  way  that  each  bears  his 
proper  share. 

The  one  thing  which  contribution  has  in  common 
with  subrogation  is  to  reduce  the  indemnification  of 
the  assured  within  the  bounds  of  a  real  indemnity. 

For  subrogation  there  need  not  be  more  than  one 
policy,  nor  need  that  offer  complete  indemnity.  All 
that  is  necessary  is  that  there  should  be,  besides  the 
insurer,  another  person  liable  to  the  assured,  or 
some  other  means  of  indemnity  open  to  the  assured 
other  than  and  besides  recourse  to  his  insurer.  In 
such  a  case  the  principle  of  subrogation  will  apply, 
and  will  entitle  the  insurer,  not,  as  in  contribution, 
merely  to  a  rateable  reduction  of  the  indemnity 
paid  by  him,  but  to  the  enforcement  of  the  assured 's 


(x)  II  C.  S.  C.  (4th  Eeries),  at  p.  303,  per  Lord  Justice  Clerk 
MoDcreiff. 
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rights  against   others   to   the  full    extent   of   that 
indemnity^. 

If  the  consignee  takes  out  policies  on  goods  held  consignor  and 
by  him  in  trust  (in  the  mercantile  sense),  and  the  *^°**8:nee 
consignors  effect  policies,  each  on  his  own  goods  (y), 
or  if  the  consignee  effect  policies  also  in  their  name, 
this  will  be  a  case  for  contribution  if  the  consignor's 
policy  is  so  drawn  as  to  cover  the  merchandise  and 
not  merely  the  consignor's  interest  therein  {z). 

But  though  a  policy  on  the  face  of  it  is  a  contri-  Poucy  may  be 
butiDg  policy,  the  course  of  dealing  may  be  given  in  beToon- 
evidence  to  show  that  it  was  not  so  intended  when  'ribnting  one. 
the  policy  in  question  is  not  a  contract  between  the 
parties  to  the  action  (a).     In  some  cases  a  floating 
policy  has  been  held  not  liable  to  contribute  rateably 
with  specific  policies  covering  the  whole  amount  (&), 
and  in  others  it  has  been  held  liable  (c). 

The  condition  as  to  contribution  usually  provides  condition  m  to 
that  the  insured  shall  not  be  entitled  to  recover 
from  the  company  any  greater  proportion  of  the  loss  * 
or  damage  than  the  amount  insured  bears  to  the 
whole  sum  insured  on  the  property,  whether  such 
insurance  be  by  specific  or  by  general  or  floating 
policies  and  without  reference  to  the  solvency  or  the 
liabihty  of  other  insurers  (d).  The  insurers  are 
liable  in  the  same  ratio  that  their  risks  bear  to  the 
total  risk  (e). 

It  is  doubtful  whether  in  case  of  an  insurance 
against  fire  on  goods,  with  a  clause  stipulating  for 

(y)  Waters  v.  Monarch,  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  Ij.  T. 
217, 4  W.  R.  245,  2  Jur.  N.  S.  375.  Home  Insurance  Co.  v.  Baltimore 
Water  Co,,  93  U.  S.  (3  Otto)  527,  541. 

(z)  Bobinns  y.  Fireman's  Fund  Insurance  Co.,  16  Blatch.  (C.  Ct. 
U.  8.)  122. 

(0)  Loioell  Co.  V.  Safeguard  Fire,  88  N.  Y.  591  (1882). 

(6)  Fairchild  v.  Liverpool  and  London,  5 1  N.  Y.  65. 

(e)  Merrick  y.  Qermania,  54  Pexm.  277. 

[d)  Johnson  y.  North  British  and  Mercantile,  i  Holmes  (G.  Ct. 
U.S.)  117. 

(e)  Barnes Y.  Hartford  Co.,  3 McCrary  (U.S.  Circt.  Ct.)226. 
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the  payment  of  only  a  rateable  proportion  in  case  ot 
another  insurance,  if  the  assured  procures  another 
insurance  on  the  same  risk,  and  the  loss  is  less  than 
the  whole  amount  insured,  he  can  recover  the  whole 
loss  from  the  first  insurer,  or  only  a  pro  ratd  payment 
from  each  (/). 

(/)  Skteey  v.  Franklin  Fire,  2  Watts  &  Seig.  (Peon.)  506,  543. 
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CHAPTER  XI. 

CONDITIONS   AS   TO    AVERAGE. 

Conditions  on  this  subject  are  obscure  and  little 
understood.     They  take  two  forms —  Two  kinds. 

(i)  A  condition  declaring  the  property  insured  to 
be  subject  to  the  conditions  of  average. 

(2)  A  condition  declaring  that  if  any  other  sub- 
sisting insurance  or  insurances  effected  by  the  insured 
or  any  other  person,  covering  any  property  by  the 
policy  in  question  insured,  either  exclusively  or 
together  with  any  other  property  in  and  subject  to 
the  same  risk,  should  be  subject  to  the  conditions  of 
average,  the  insurance  on  such  property  under  the 
policy  should  be  subject  to  the  conditions  of  averc^e 
in  like  manner  {a). 

The  aim  of  those  conditions  is  to  prevent  under-  contftfon 
insurance,  just  as  conditions  relating  to  contribution  ^^®™8^®- 
seek  to  obtain  the  benefit  for  each  insurer  of  another 
insurance.  Each  particular  assured  being  bound  by 
the  condition  of  his  particular  policy,  it  follows  that 
where  several  insurances  have  been  made,  indirect 
compulsion  in  the  interests  of  the  general  body  of 
contributing  insurers  can  be  put  upon  persons  not 
bound  to  a  particular  insurer,  through  the  insurer 
with  whom  they  have  contracted. 

The  conditions  of  average  are  as  follows :— If  pro-  proportion 
perty  is  declared  subject  to  average,  and  the  property  p*^*^**- 

(a)  H&rih  British  and  Mercantile  ▼.  London^  Liverpool,  and  Cfkhe^ 
5  Oh.  D.  569,  45  L.  J.  Ch.  548,  46  do.  537,  39  L.  T.  N.  S.  629.  As  to 
General  Average  Losb  in  Madne  AdTentures  vide  Marine  Ins,  Act,  1906, 
flee  66, 
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covered  at  the  time  of  fire  exceed  the  sum  insured  at 
the  time  of  the  fire,  the  assured  will  receive  on  his 
insurance,  not  the  whole  amount  of  the  loss  or 
damage,  but  only  such  portion  thereof  as  ascertained 
by  a  rule-of-three  sum,  in  the  following  form  : — 

Value  of  property  covered :  insured  amount : : 
damage  done  :  damage  payable. 

The  consequence  of  this  rule  is  to  make  the 
assured  his  own  insurer  as  to  a  rateable  portion  of 
the  loss,  determined  by  the  ratio  between  the  value 
of  the  goods  at  risk  at  the  date  of  the  fire  and  the 
amount  insured  thereon.  The  aim  of  the  condition 
is  to  -enforcd  full  insurance. 

Sale  of  The  rule  of  average  is  thus  stated  in  an  American 

aTcrage.  casc : — In  prorating  loss,  under  a  policy  covering 

certain  property  also  covered  by  other  policies, 
which  include  additional  property  not  injured,  the 
proportion  to  be  borne  by  the  former  policy  is  that 
proportion  which  the  amount  thereof  bears  to  the 
total  amount  of  all  the  policies  (6). 

Policy  fubject  If  the  property  included  in  a  policy  subject  to 
Bpeciflc^ucy.  average  is  covered  by  other  and  more  specific  in- 
surance, which  applies  at  the  time  of  fire  only  to 
part  of  the  property  insured  by  the  first  policy  and 
to  no  other  property,  then  the  policy  subject  to 
average  only  insures  the  property  as  to  an  excess 
above  the  specific  policies,  and  that  excess  will  be, 
if  need  be,  subject  to  average. 

Spedflc  By  specific  insurance  is  meant  a  policy  or  policies 

Insurance.  i         ,         ,  .  -,   -  ,  ,      .  . 

whereby  the  amount  insured  is  payable  irrespective 
of  the  value  of  the  property  within  the  risk  at  the 
time  (c). 

If  the  specific  insurances  cover  the  whole  pro- 
perty, the  insurer  by  a  floating  policy  will  not  have 

(6)  Page  v.  Sun  Ins.  Office,  74  Fed  Rep.  203. 
(e)  Banyon  Fire  Ins.  2  and  144  et  seq. 


CONDITIONS    AS    TO    AVERAGE.  279 

to  contribute,  nor  will  the  average  stipulations  bring 
him  under  any  liability  (rf). 

In  an  insurance  on  buildings  for  ;^2ooo,  and  fur-  Buiwings  and 
niture  for   ;^2000,  separately  valued,  but  in    thei^^JJJ^y 
same  policy,  it  was  stipulated  that,  in  case  of  any  ^JJJJ®^Jj° 
other  insurance  thereon,  the   assured    should    not 
recover  on  this  policy  any  greater  proportion  of  the 
loss  than  the  amount  assured  by  the  insurer  should 
bear  to  the  whole   amount   assured    thereon.     A 
second  insurance  was  taken   out  on  building  and 
furniture  generally  for  ;^2000,  and  in  this  case  the 
first  insurers  were  held  bound  to  pay  two-thirds  of 
the  loss  caused  by  a  fire,  and  not  permitted    to 
contend  that  the  second  insurance,  being  on  build- 
ings and  furniture  equally,  must  operate  to  its  full 
extent  on  both  or  either  (e). 

While  the  conditions  of  average  are  inserted  to  Two-thirde 
ensure  full  insurance  on  fluctuating  amounts  of*^*""®' 
goods,  and  to  prevent  policy-holders  from  covering 
by  their  policies  goods  in  excess  of  the  amount 
insured  thereby,  a  similar  condition  is  inserted  in 
some,  especially  mutual  marine  policies,  and  in 
Canada  and  the  United  States  in  policies  on 
houses,  &c.,  in  the  shape  of  a  two-thirds  clause, 
which  works  like  the  average  condition,  as  will  pre- 
sently be  seen,  and  under  which  the  amount  of 
indemnity,  whatever  the  actual  amount  insured,  is 
restricted  to  two-thirds  of  the  value  of  the  subject- 
matter  at  the  time  of  the  fire.  In  such  a  case  the 
value  of  house  or  goods  may  fluctuate,  and  the 
amount  recoverable  will  never  be  the  actual  damage 
done,  but  only  a  sum  not  exceeding  two-thirds  the 
cash  value  of  the  premises,  and  in  any  event  not 
exceeding  the  amount  on  which  premium  is  paid. 

(i)  Fairehild  y.  Liverpool  and  London,  51  N.  Y.  65.  Per  contra, 
Meffkh  ▼.  Oermania,  54  Penn.  277.  Page  v.  Sun  Ins,  Office,  64  Fed. 
Rep.  194. 

(e)  Unitarian  Congregation  ▼.  Weatem  Assturanee  Co.,  26  U.  G. 
(Q.  B.)  175. 
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Thus,  if  a  building  were  insured  for  ^1500,  and  it 
was  totally  destroyed  by  fire,  being  at  the  time 
worth  ^1800,  the  assured  would  under  such  a 
policy  recover,  not  ^1500,  but  ;^I200  only  (/). 

Where  a  separate  insurance  is  effected  on  separate 
properties,  and  the  two-thirds  value  clause  applies, 
the  insured  can  recover  only  the  two-thirds  of  the 
damage  done  to  the  particular  property  injured,  and 
not  two-thirds  of  the  whole  insurance  upon  it.  Thus 
if  a  house  and  furniture  were  insured  for  £1 500,  the 
house  at  ;^iooo  and  furniture  at  jCsoo,  and  the 
former  were  wholly  destroyed,  the  amount  recover- 
able would  not  be  ;^iooo.  two-thirds  of  ;^i  500,  but 
two-thirds  of  the  ;^iooo,  that  being  the  limit  of 
indemnity  for  the  house  (g). 

Where  diflFerent  subjects  are  insured  at  separate 
amounts  specified  under  one  policy,  containing  a 
clause  that  the  company  shall  be  liable  to  pay  to  the 
assured  two-thirds  of  all  such  loss  or  damage  by  fire 
as  shall  happen,  not  exceeding  the  aggregation  of  the 
amounts  insured,  and  amounting  to  no  more  on  any 
one  of  the  different  properties  than  two-thirds  of  the 
value  of  each  at  the  time  of  loss,  and  not  exceeding 
on  each  the  sum  it  is  insured  for,  the  policy  is  to  be 
treated  as  a  separate  insurance  upon  each  subject  of 
insurance,  and  the  company  is  liable  only  for  two- 
thirds  of  the  loss  on  each  subject,  notwithstanding 
that  the  loss  on  some  subjects  is  less  than  the 
amount  insured  thereon,  and  the  whole  loss  less 
than  the  whole  amount  insured  (h). 

Average  in  fire  policies  is  quite  a  different  thing 
from  average  in  marine  policies  (hh).  In  the  latter  it 
means  a  rateable  contribution  to  the  damage  caused 

(/)  WilliafMon  ▼.  Gore  Disfriet  Mutual,  26  U.  C.  (Q.  B.)  145.  See 
Post  Y.  Hampshire  Mutual,  53  Mass.  (12  Metcalfe)  555. 

(g)  M'CuUoch  v.  Gore  District  Mutual  Fire  Insurance  Co,^  32  U.  C. 
(Q.  B.)  610. 

(h)  King  v.  Prince  Edward  City  Co,,  19  U.  a  <C.  P.)  134. 

\hh)  Marine  Ins.  Act,  1906,  seo.  66. 
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to  part  of  the  adventure  by  a  common  peril,  i.e.,  the 
whole  adventure  is  dealt  with  in  solido,  and  any  loss 
is  treated  as  lost  by  all,  to  be  apportioned  among  the 
co-adventurers  or  their  insurers,  if  any ;  wherfeas  the 
conditions  of  average  in  fire  assurance  aim  at  lessen- 
ing the  indemnity  payable  to  the  assured. 

The  average  clause  in  a  fire  policy  works  in  the  Avera^  cuiue 
same  way  as  the  rule  for  estimating  the  amount  of  *°""^"®''* 
the  insurer's  liability  on  a  valued  sea  policy.    In  the 
latter,  if  an  adventure  be  valued,  the  insured  is 
estopped  in  case  of  loss  from  saying  that  the  value 
exceeds  the  amount  in  the  policy. 

And  if  he  has  a  partial  loss,  he  will  only  receive 
an  indemnity  for  such  loss  calculated  by  the  follow- 
ing proportion : — As  the  actual  value  is  to  the 
actual  loss,  so  is  the  insured  value  to  the  sum 
recoverable. 

Thus,  if  a  ship  worth  ;^  15, 000  be  valued  at 
;^io,ooo,  and  suffer  ;^5ooo  worth  of  damage,  not 
that  sum,  but  ^3333  6s.  Sd,  will  be  recovered  (i). 

So  if  in  a  fire  policy  subject  to  average  the  policy 
be  for  ;^ 1 0,000  on  goods,  and  ;^  15,000  worth  of 
goods  be  within  the  risk  at  the  time  of  the  fire,  the 
assured  will  only  get  two- thirds  of  the  amount  of 
his  loss. 

A  marine  average  loss  on  a  valued  policy  would  Goods  in 
be  adjusted  in  just  the  same  way.  And  the  same  prin-  ^^^^^ 
ciple  is  applied  to  policies  on  goods  afloat  in  lighters, 
canal  boats,  &c.  (k).  The  amount  at  risk  on  the  day 
of  loss  in  all  the  owner's  boats  containing  goods 
covered  by  the  policy  is  taken  (/),  and  the  amount 
payable  for  damage  to  any  lighter  is  calculated  as 

(t)  Lews  Y.  Bucket ,  2  Burr.  1167,  1171,  per  Lord  Mansfield. 
Irving  v.  Manning,  i  H.  L.  C.  287,  305,  2  C.  B.  784. 

(t)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  i  L.  J.  N.  S.  K.  B.  158. 

(I)  Joyce  V.  Kennard,  L.  R.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T. 
N.8.  932,  20  W.  B.  233.  See  also  Buchanan  y.  Liverpool,  London, 
andCHobeCo,,  21  So.  L.  R.  696. 
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follows : — As  the  whole  value  of  goods  afloat  is  to 
the  damage  done,  so  is  the  whole  insurance  to  the 
amount  payable. 

Thus,  if  there  be  ;^  10,000  of  goods  afloat,  and  the 
policy  is  for  ;^5ooo,  the  damage  done  being  ;^  1000, 
the  amount  payable  will  be  ;^500. 

Lloyd's  Are  In  a  Lloyd's  fire  policy  the  words  "subject  to 

Aven^fe  average"   imply   the    following    average    clause:— 

cuuao.  a  Whenever    the    sum    insured    is  declared   to  be 

subject  to  average,  if  the  property  covered  thereby 
shall,  at  the  breaking  out  of  any  fire,  be  collectively 
of  greater  value  than  such  sum  insured,  then  the 
insured  shall  be  considered  as  being  his  own  insurer 
for  the  difference,  and  shall  bear  a  rateable  share  of 
the  loss  accordingly."  The  effect  of  the  words  is  not 
altered  where  specific  parts  of  the  property  so  in- 
sured are  covered  by  other  policies  (m). 

In  policies  against  land  risks  each  different  loss 
must  be  declared  separately  as  it  arises.  But  in 
marine  policies  the  losses  of  each  voyage  are  de- 
clared at  the  end  of  the  voyage,  and  may  be  lumped 
together  (n). 


(w)  Acme  Wood  Flooring  Co.  v.  Mariin,  90  L.  T.  313,  20  T.  L.  R. 
229,  9  Com.  Gas.  157,  Bruce,  J. 

(n)  Stetoart  v.  Merchant  Marine  Co.,  16  Q.  B.  D.  619,  55  L.  J.  Q.  B. 
81,  53  L.  T.  892,  34  W.  R.  208. 
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CHAPTER   XII. 

REINSTATEMENT. 

The  position  of  insurers  under  a  contract  of  insurance  option  to 

.    .  .  •  <       1         1  11  1    •1  reiiiRtate. 

containing  an  option  to  reinstate  has  been  well  laid  Effect  of. 
down  as  follows: — 

The  insurers,  in  case  of  liability  arising  against 
them  on  their  contract,  had  an  option  as  to  the 
manner  in  which  they  would  discharge  their  liability. 
One  mode  looked  to  the  compensation  of  the  insured 
by  the  payment  of  damages  for  his  loss,  the  other 
to  the  restoration  of  the  subject  of  insurance  to  its 
former  condition.  It  could  not  have  been  contem- 
plated by  the  parties  that  both  methods  of  perform- 
ance were  to  be  pursued.  The  selection  by  the 
insurers  of  one  of  those  alternatives  necessarily 
constituted  an  abandonment  of  the  other  (a).  The 
election  of  the  privilege  of  restoration  involves  the 
rejection,  not  only  of  the  right  to  discharge  its  liability 
by  the  payment  of  damages  to  the  insured,  but  also 
those  provisions  of  the  contract  having  reference  to 
that  method  of  performance.  From  the  time  of 
such  election  the  contract  between  the  panics  becomes 
an  undertaking  on  the  part  of  the  defendant  to  build 
or  repair  the  subject  insured,  and  to  restore  it  to  its 
former  condition,  and  the  measure  of  damages  for  a 
breach  of  the  substituted  contract  does  not  neces- 
sarily depend  on  the  amount  of  damage  inflicted  by 
the  peril  insured  against  (b). 

If,  therefore,  the  insurers  elect  to  reinstate,  and 

(a)  Times  Co.  ▼.  Hawke,  i  F.  &  F.  406, 28  L.  J.  Ex.  317. 
{h)  Wynkoop  ▼.  Niagara  Fire,  43  Am.  Rep.  686,  91  N.  Y.  478,  and 
caaes  there  cited.     Morell  v.  Irving  Fire,  33  W  Y.  429. 
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their  reinstatement  is  not  satisfactory,  they  cannot, 
it  seems,  plead  refusal  by  the  assured  to  arbitrate  as 
an  answer  to  a  claim  for  damages  in  respect  of 
improper  reinstatement  (c). 

ReiMutement.  By  the  old  Metropolitan  Building  Act  (d)  it  is 
c*7^;  83!'  provided  that  insurers  may,  "  upon  the  request  (e)  of 
any  person  or  persons  interested  in  or  entitled  unto 
any  house  or  houses,  or  other  buildings,  which  may 
thereafter  be  burnt  down,  demolished  or  damaged 
by  fire,  or  upon  any  grounds  of  suspicion  that  the 
owner  or  owners,  occupier  or  occupiers,  or  other 
person  or  persons  who  shall  have  insured  such  house 
or  houses,  or  other  buildings,  have  been  guilty  of 
fraud,  or  of  wilfully  setting  their  house  or  houses  or 
other  buildings  on  fire,  cause  the  insurance-money 
to  be  laid  out  and  expended,  as  far  as  the  same  will 
go,  towards  rebuilding,  reinstating,  or  repairing  such 
house  or  houses,  or  other  buildings  so  burnt  down, 
demolished,  or  damaged  by  fire,  unless  the  party  or 
parties  claiming  such  insurance-money  shall  within 
sixty  days  next  after  his,  her,  or  their  claim  is 
adjusted,  give  a  sufficient  (/)  security  to  the  insurers 
that  the  insurance>money  shall  be  laid  out  and  ex- 
pended as  aforesaid,  or  unless  tl\e  said  insurance- 
money  shall  in  that  time  be  settled  and  disposed  of 
to  and  amongst  all  the  contending  parties,  to  the 
satisfaction  and  approbation  of  the  insurers." 

Baiidin^  In.  A  building  is  insured  as  a  building.     It  is  not 

Hured  in  specie,  merely  the  material  that  is  insured,  but  the  beneficial 

interest  of  the  assured  therein  (//),  and  therefore,  to 

prove  a  total  loss,  absolute  destruction  of  the  material 

need  not  be  proved.     It  is  enough  to  show  that 

(c)  Wynkoop  v.  Niagara  Fire,  supra, 

{d)  14  Geo.  III.  c.  78,  8.  83. 

(e)  Wimbledon  Park  QdJ  Club  ▼.  Imperial  Ins.  Co.  (1902),  18 
Times  L.  R.  815. 

(/)  Simpson  v.  Scottish  Union,  1 1  W.  R.  459. 

(g)  CastdUUn  v.  Preston,  1 1  Q.  B.  D.  380  at  397,  per  Bow^li,  LJ., 
52  L.  J.  Q.  B.  3r,6»  49  L.  T.  N.  S.  29,  31  W.  R.  557. 
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the   building   has    lost    its   identity    and   specific 
character  {h). 

It  was  for  long  thought  that  this  section  (s.  83)  seopeois.  83. 
applied  only  to  property  within  the  bills  of  mortality, 
but  in  1864  the  Lord  Chancellor,  Westbury  (t)held 
that  it  was  of  general  and  not  merely  of  local  appli- 
cation. This  decision,  however,  is  of  doubtful  autho- 
rity both  as  regards  Scotland  and  Ireland  (k).  Lord 
Westbury,  in  the  same  case,  decided  that  the  power 
of  reinstatement  under  the  Act  applied  only  to 
houses  and  buildings,  and  such  fixtures  as  would 
pass  by  the  conveyance,  and  therefore  not  to  trade 
fixtures  removable  by  the  tenant.  The  whole  of  the 
Metropolitan  Building  Act,  except  ss.  83,  86,  is 
repealed  by  subsequent  statutes  (l). 

Under  the  statute  the  insurer  is  authorised  and 
required  to  reinstate  in  all  cases  of  suspicion  that 
the  assured  has  been  guilty  of  fraud. 

Further,  on  the  application  of  any  person  into-  iMnrer'a 

i.   J  /     X  •      .1.  .      .1-     •  ^       •      .    .      obligation  to 

rested  (m)  m  the  property,  the  msurer  must  remstate,  reinstoto. 
unless  the  parties  interested  come  to  terms.  Any 
one  having  any  right  or  interest  to  or  in  the  pre- 
mises (n)  can  thus,  if  he  has  notice  of  an  insurance, 
stop  the  proceeds  thereof,  and  insist  on  their  being 
applied  to  the  restoration  of  the  premises  in  respect 
of  which  they  have  been  received.  It  was  probably 
intended  by  this  Act  to  prevent  landlords  who  had 
insured  from  receiving  the  whole  proceeds  of  the 
property  and  then  insisting  on  their  rent,  or  tenants 

{h)  Hnek  Y.  Qkhe  Insurance  Co.,  127  Mass.  306,  34  Am.  Bep.  376. 
WiUiama  v.  Hartford  Co.,  ZS  Am.  Rep.  77. 

(i)  Ex  parte  Qordey,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcy.  i,  13, 
W.  R.  60,  II  L.  T.  N.  S.  319,  5  N.  R.  22,  10  Jur.  N.  S.  1085,  followed 
in  re  Quieke'ti  Tnut^^PoUimorey.  Quieke,  (1908)  i  Ch.  887. 

(k)  Westminster  Fire  v.  Glasgow  Provident,  13  App.  Caa.  716. 
Anirtw&  v.  Patriotic  Society,  18  L.  R.  Ir.  355,  and  ante,  p.  236. 

(Q  7  &  8  Vict.  c.  84  ;  18  &  19  Vict.  c.  122  ;  28  &  29  Vict.  c.  90, 8.  34. 

(m)  Paris  ▼.  OHham  (181 3),  Cooper  56,  per  Grant,  M.R. 

(n)  See  Ex  parte  Ooreley,  supra,     Vernon  v.  Smith,  5  B.  &  Aid.  i. 
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from  insuring  the  freehold  value  and  by  receipt 
thereof  exercising  a  kind  of  power  of  sale  of  premises 
in  which  they  had  but  a  limited  interest  (o). 

In  Rayner  v.  Pr^s^(wt(^),  James,  L. J.,  expressed  his 
opinion  that  the  effect  of  this  Act  was  to  make  the 
insurance  on  the  property  on  behalf  of  all  interested ; 
and  he  said  that  he  had  never  known  any  question 
raised  as  to  the  interest  of  the  tenant.  But  in 
Gastdlain  v.  Preston  (y),  Bowen,  L.J.,  emphatically 
dissents  from  this  view. 

In  a  case  where  trustees  sought  the  directions  ot 
the  Court  whether  they  ought  to  expend  in  rebuild- 
ing the  mansion  house  a  sum  of  £7000  received  by 
them  under  a  fire  policy,  and  how  they  ought  to 
deal  with  a  sum  of  £  1 244  policy-moneys  received 
in  respect  of  chattels  burnt  in  the  same  fire,  Mr. 
Justice  Eady  directed  the  £7000  to  be  applied  in 
Beinatateinent  reinstating  the  premises,  but  held  that  the  infant 
defendant  was  absolutely  entitled  to  the  £1244 
received  in  respect  of  the  chattels  (r). 

If  the  notice  to  reinstate  is  not  given  to  the  in- 
surance company  before  the  money  is  paid  over,  it 
comes  too  late,  and  the  money  cannot  be  followed 
by  the  person  giving  such  notice  (s),  unless  he  is  a 
mortgagee  (t),  nor  can  he  make  any  claim  on  the 
insurers  in  such  a  case. 

If  the  insurers  are  given  notice  and  will  not  re- 
instate, the  remedy  is  by  mnndamns  (w). 

(o)  See  CasieUain  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366. 
49  L.  T.  N.  S.  29,  31  W.  R.  557,  and  Niblo  v.  North  America  In- 
surance, I  Sandford  (N.  Y.  Ch.)  5Si- 

(p)  Rayner  v.  Preston,  18  Ch.  D.  15,  50  L.  J.  Ch-  472, 44  L.  T.  N.  S. 
87, 29  W.  R.  547.  iq)  1 1  Q.  B.  D.  399- 

(r)  Be  Quiche's  Trusts— Poltimore  v.  Quicke,  (1908)  i  Ch.  887. 

(«)  Edwards  v.  West,  7  Ch.  D.  858,  47  L.  J.  Ch.  463,  26  W.  R.  507- 
Leeds  v.  Cheetham,  i  Sim.  146.  Lees  v.  Whitdey,  2  Eq.  143,  35  L.  J.  Ch. 
412,  14  L.  T.  N.  S.  472.  (0  Conveyancing  Act,  188 1. 

(tt)  Simpson  v.  Scottish  Union,  8  L.  T.  N.  S.  112,  32  L.  J.  Ch.  329* 
1  H.  &  M.  618,  1 1  W.  R.  459,  9  Jur.  N.  S.  7",  1  N.  R.  537.  But  see 
Wi^nbledon  Park  Odf  Club  v.  Imperial  Ins.  Co.  (1902),  18  Times 
L.  Rep!  815. 
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The  insurers  can  reinstate  on  their  own  account  Reinsutement 
independently  of  quarrels  between  persons  interested 
in  the  property.  And  our  Courts  would  probably, 
as  in  Scotland  (v),  refuse  an  injunction  to  restrain 
the  insurers  from  reinstating  in  such  a  case ;  for 
**  the  duty  of  the  insurance  company  to  see  the 
money  so  laid  out  is  twofold — first,  in  the  interest 
of  the  public  to  prevent  fraud ;  and  secondly,  in 
their  own  interest,  because  no  more  ought  to  be 
laid  out  than  was  sufficient  to  erect  buildings  of  the 
former  character  and  description  {x). 

It  was  held  that  the  insurance  company  could  interpleader 
interplead  in  a  case  where  the  landlord  brought  an  ^  °''*'^^''- 
action  against  them  on  the  policy,  and  the  tenant 
required  them  to  reinstate  (y). 

A  landlord  cannot,  under  14  Geo.  III.  c.  78,  s.  83,  inBurer  not 
rebuild  his  houses  and  then  require  the  insurance  ^y'^un^ord 
company  to  pay  for  them.     Nor  can  a  tenant  who  ^^^  reinstata. 
has  covenanted  to  insure,  and  has  mortgaged  his 
interest,  rebuild  and  then  claim  the  policy-moneys 
in  reduction  of  the  cost  of  rebuilding  as  against  such 
mortgagee  (z). 

Notwithstanding  the  Act,  fire  policies  usually,  if  condition  in 
not  invariably,  contain  a  condition  as  to  reinstate-  reiMtaUug*! 
ment,  giving  the  insurers  an  option  to  reinstate  if 
they  so  think  fit.  This  condition,  as  usually  drawn, 
is  not,  we  think,  merely  declaratory  of  the  power 
possessed  by  the  insurers,  under  s.  83,  to  reinstate 
under  circumstances  of  suspicion,  but  enlarges  their 
power,  and  enables  them  to  reinstate  when  in  their 
discretion  they  think  proper.  The  reservation  of 
this  option  is  as  old  as  the  case  of  Sadlers  Company 
V.  Badcock  (a). 

(t)  Bi8seU  V.  Boyal  Exchange,  1  C.  S.  C.  (ist  series)  175. 

(z)  Simpson  v.  ScoUish  Union,  i  H.  &  M.  618,  32  L.  J.  Ch.  329, 
8 L.  T.  N.  S.  112,  II  W.  R.  459. 

(y)  Paris  V.  Gilham,  Cooper  Ch.  Ca.  ( 1 8 1 3)  56. 

(z)  Simpson  ▼.  Scottish  Union,  M  supra.  Gordon  v.  Ingram, 
23  L.  J.  Ch.  478.  (a)  2  Atkyns  554. 
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When  and  bow      If  the  insurers  do  not  rebuild  within  a  reasonable 
ISo^tc?'^    time  after  signifying  their  election  to  reinstate,  they 
may  be  sued  on  the  policy  (6). 

If  the  insurer  undertakes  to  reinstate,  he  must 
either  make  the  new  buildings  as  good  as  the  old,  or 
expend. all  the  policy-moneys  in  a  proper  manner  on 
the  rebuilding  (c).  If  he  fails  in  this,  he  is  liable  to 
an  action  by  the  assured  for  the  defective  quality  of 
the  work,  and  must  compensate  him  for  it,  but  not 
to  an  injunction  restraining  him  from  rebuilding 
improperly  (d). 

ReiDsutcment       Where  a  fire  policy  contains  a  clause  that  the 

partial  io8s,  °'  Company  may  reinstate  damaged  or  destroyed  pro- 

thin^*!SSnot  P^^^y*  ^^®  company  may,  if  the  property  is  destroyed, 

be  replaced  in  replace  the  thiuffs  by  others  which  are  as  good.     If 

statu  quo.  .^  ji-i  .-.  j?^  1 

the  goods  msured  are  not  aestroyed,  but  only 
damaged,  the  company  m-ay  restore  them  to  the 
place  and  condition  they  were  in  before  the  fire, 
and  if  the  clause  says  nothing  about  locality,  and 
the  things  insured  cannot  be  put  back  where  they 
were  before  the  fire,  the  assured  may  require  the 
company  to  reinstate  within  a  reasonable  distance  of 
the  former  locality  (e). 

In  Alclwrn  v.  Savile  (/),  a  case  in  which  the  pro- 
visions of  the  Building  Act  made  it  impossible  to 
rebuild  the  house  as  it  was  before  the  fire  (y),  it  was 
held  that  the  company  might  be  sued  for  compensa- 
tion for  the  injury  sustained  by  reason  of  the  inferior 
value  of  the  premises  erected  by  the  company.     In 

(6)  Home  Mutual  y.  Qarfield,  14  Am.  Rep.  27, 60  Illinois  124. 

(c)  Parker  v.  Eagle,  75  Mass.  (9  Gray)  152.  Cf,  Insurance  Co,  t. 
Hope,  58  Illinois  75,  1 1  Am.  Rep.  48,  and  (in  Scotland)  Sutherland  t. 
Sun  Fire,  24  Scot.  Jur.  440,  14  C.  S.  C.  (2nd  series)  775. 

{d)  Home  Insurance  v.  Thompson,  i  U.  0.  (Err.  &  App.)  247. 

(c)  Anderson  v.  Commercial  Union  Assurance,  55  L.  J.  Q.  B.  146, 
34  W.  R.  189,  2  Times  L.  R.  191.  N.  S.  W,  Bank  ▼.  ^>i^  Ins,  Co., 
2  N.  Z.  (Sup.  Ct.)  337. 

(/)  4  L.  J.  O.  S.  Ch.  47.     Reported  also  6  Moore  C.  P.  202  note. 

ig)  See  also  Brown  v.  Royal,  i  £.  &  £.  853,  33  L.  T.  134, 
7  W.  R.  479,  28  L.  J.  Q.  B.  27s,  5  Jur.  N.  S.  1255.  HaUv,  Wright 
E.  B.  &  E.  746.     Pollock  on  Contracts,  376  (3xti  ed.). 
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that  case,  the  Vice-Chancellor  said  :  "  The  insurance 
company  acted  under  a  mistake  when,  instead  of 
paying  the  sum  insured,  they  elected  to  rebuild  the 
premises.     They  could  not  place  their  property  in  insurers  mnst 
the  same  situation  as  that  in  which  it  was  before  the  ^n\mu^o^ 
fire.     The  Building  Act  prevented  them  doing  so.  °'  ^^• 
In  truth,  therefore,  they  had  no  option :  they  ought 
to  have  paid  the  money"  (A).    In  America  elec- 
tion to  rebuild  is  held  to  amount  to  a  contract  to 
rebuild  (i). 

If  the  insurers  do  not  reinstate  properly,  the 
assured  is  not  bound  to  accept  the  building.  They 
cannot  put  up  what  they  like  in  lieu  of  the  building 
destroyed,  but  must  put  it  up  as  it  was  before  (k). 

If  they  do  elect  to  reinstate,  and  a  fire  occurs  rire  daring 
during  reinstatement,  it  would  seem  that  the  com- 
pany are  their  own  insurers  till  the  reinstatement  is 
complete,  and  must  commence  reinstating  de  novo, 
and  cannot  charge  the  assured  with  the  cost  of  the 
second  fire  (I),  And  even  if  this  were  not  so,  in  cases 
of  partial  destruction  the  insurers  would  still  be 
liable  for  the  balance  of  the  amount  assured  and 
not  expended  in  reinstatement. 

If  the  insurers  do  elect  to  reinstate,  the  assured  Assored  eannot 
cannot  refuse  to  let  them  do  so  and  rebuild  himself,  "aim  agSnst 
and  claim  against  them  (m).     They  have  the  right  o°°>P»"y- 
so  to  elect  under  the  statute  or  policy,  or  both.   This 
applies  equally  to  insurance  on  chattels  (n). 

In  America  no  allowance  new  for  old  is  permitted.  Allowance 


new  for  old. 


(A)  See  Brady  ▼.  N0rth^  Western  Insurance  Co.,  1 1  Mick  425. 

(»)  MoreU  ▼.  Irving  Insurance  Co.,  33  N.  Y.  429.  See  also  Ryder 
V.  Commonujealth,  52  Barb.  (N.  Y.)  447.  Times  Co,  v.  Hawli,  i 
F.  &  P.  406, 28  L.  J.  317. 

(I)  AUsffn  V.  La  Oan^pagnie  de  Qtie&ec,  1 1  Lr.  Can.  Bep.  394. 

(0  Smith  ▼.  Colonial,  6  Victoria  L.  B.  200. 

(m)  Beals  y.  Home  Insurance  Co.,  36  N.  Y.  522. 

(n)  Anderson  r.  Commercial  Union,  55  L.  J,  Q.  B.  146,  34  W.  B. 
X89,  2  Times  L.  B.  191. 

T 
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Agreement 
between  land- 
lord and 
tenant  om  to 
rebuUdlDg. 


In  Ireland  the  contrary  seems  to  have  been  de- 
cided (6). 

If  a  landlord  eflfect  an  insurance,  and  there  is  a 
collateral  agreement  between  him  and  the  tenant 
that  he  shall  apply  the  insurance-money  in  rebuild- 
ing the  premises,  such  an  agreement  will  be  good 
without  any  new  consideration  on  the  tenant's  part 
beyond  his  acceptance  of  the  lease,  and  probably 
without  being  put  into  writing  (  p),  and  the  landlord 
would  therefore  be  under  an  obligation  to  apply  the 
proceeds  of  the  said  policy  towards  reinstatement. 

The  effect  of  an  election  to  reinstate  is  to  make  a 
contract  to  reinstate,  and  to  put  the  insurer  into  the 
same  position  as  if  he  had  originally  contracted  to 
do  so.  If  reinstating  is  at  the  time  of  election  lawful 
and  possible,  but  subsequently  becomes  impossible, 
the  insurers  will  be  liable  in  damages  as  for  breach 
cf  a  contract  to  reinstate  (q). 

Order  by  Acceptance  by  the  insurer  of  an  order  by  the 

i^S^^to  pay  assured  to  pay  the  loss,  if  any,  to  a  third  person  will 

third  perron.     ^^^  affcct  the  right  Statutory  or  contractual  of  the 

insurer  to  reinstate,  such  order  operating  merely  as 

an  assignment  of  the  claims  of  the  assured  under 

the  contract  (r). 


Election  to 
reinstate. 


Election. 


Subsequent 
incumbrancer 
entitled  to  be 
paid  his  loss 
although  prior 
incumbrancers 


But  if  the  insurers  once  agreed  to  pay,  their 
election  to  reinstate  is  gone,  and  they  will  not  sub- 
sequently be  allowed  to  exercise  it  (s). 

Where  A.,  an  incumbrancer  on  premises,  insured 
them  against  fire,  and  prior  incumbrancers  also  in- 
sured  in   other  offices,  the   premises   having  been 

(0)  Brinley  y.  National,  s^  Mass.  (11  Met.)  105.  Vance  ▼.  Foekr, 
I  It.  Circ.  Rep.  47-51. 

(p)  Pollock,  Contracts  412  (7th  ed.). 

iq)  Broum  v.  Boyal  Insurance  Co.,  above  cited,  Erie,  J.,  diasentiDg. 

(r)  Tolman  v.  Manu/achirers*  Insurance,  $$  MjAfls.  (i  Gush.)  73. 

(s)  ScoUish  Amicable  Association  v.  Northern  Assurance,  21  Sa 
L.  R.  189,  II  C.  S.  C.  (4th  series)  287.  And  see  N,  8.  W.  Bank  v. 
Boyal  Ins,  Co.,  2  N.  Z.  (Sup.  Ct)  337. 
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burnt,  the  prior  incumbrancers  were  paid  an  amount  bad  been  paid 
suflScient  to  reinstate  the  premises ;  before  the  fire  rSMtate" 
their  value  was  adequate  to  satisfy  all  the  incum- 
brancers, but  after  the  fire  it  was  so  reduced  that  A. 
was  left  entirely  uncovered,  and  he  was  adjudged  to 
be  entitled  to  receive  from  the  insurers  the  full 
extent  of  his  loss  {t), 

U)  Westminster  Fire  ▼.  Glasgow,  <fcc.,  13  App.  Caa.  699. 
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CHAPTER  XIII. 


RE-INSURANCE. 


Insurer  hu 
sufficient 
interest  to 
re-insure. 


Nature  of 
re-insurance. 


A  CONTRACT  to  insure  (a)  gives  the  insurer  an  insur- 
able interest  which  will  support  a  re-insurance  (i)  to 
the  full  amount  of  his  liability  on  the  original  policy. 
French  authorities  hold  that  his  interest  is  less  than 
that  of  the  assured  by  the  amount  which  he  has  re- 
ceived in  premium,  since  that,  having  been  received, 
is  not  a  risk  (c).  But  the  real  question  is  not  what 
has  been  received,  but  what  may  have  to  be  paid. 
If  the  assured  has  no  insurable  interest  his  insurer 
has  none  to  re-insure  (d). 

Re-insurance  is  only  a  modification  of  the  contract 
of  insurance,  and  as  such  is  within  the  powers  of  a 
company  authorised  to  make  contracts  of  insurance. 
It  is,  in  fact,  insurance  by  the  first  insurer  of  his 
interest  in  the  risk  created  by  his  contract  to 
insure  (e).  Like  the  original  contract,  it  insures 
the  goods,  buildings,  or  lives  first  insured,  though 
the  interest  in  the  two  insurances  differ  (/). 
Where  a  form  of  insurance  is  tUtra  vires,  the  same 
applies  to  that  form  of  re-insurance  (g) ;  and  it  may 
therefore  be  doubted  whether   a   corporation   not 

(o)  Mackenzie  v.  Whitworth,  45  L.  J.  Ex.  233,  L.  R.  i  Ex.  D.  36, 
33  L.  T.  N.  S.  655,  24  W.  R.  287. 

(6)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
Mutual  Safety  Co.  v.  Hone,  2  N.  Y.  (Comstock)  235.  Marine  Insimnce 
Act,  1906,  seo.  9. 

(c)  Pothier,  par  Dupin,  vol.  4,  p.  450  (1835  ed.). 

{d)  CoUmiaL  insurance  Co.  v.  Adel^iide  Marine  Co.,  12  App.  Caa.  I35- 

(e)  Uzielli  v.  Boston  Insurance  Co.,  15  Q.  B.  D.  17.  Re  NorvA 
Equitable  Fire,  <f?c.,  57  L.  T.  243,  per  Kay,  J. 

(/)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
Crowley  v.  Cohen,  3  B.  A;  Ad.  488jper  Patteson,  J. 

ig)  Sameoaoe,  i  L.  J.  (N.S.)K  B.  158. 
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authorised  to  take  marine  risks  could  re-insure  a 
marine  risk  against  fire  (h). 

Where  what  is  known  as  a  "  treaty  "  between  in-  Effect  of 
surance  companies  as  to  re-insurances  is  entered  *' ^'"®*^^' 
into,  it  does  not  constitute  an  amalgamation,  nor  a 
partnership  between  the  companies,  or  as  regards 
third   parties,    but   it  is   simply  an  agreement  of 
agency  (i). 

A  company  for  whose  winding  up  an  order  has  Company 
been  made  cannot  effect  any  more  policies,  whether  ^*unab?e  to 
of  insurance  or  re-insurance.     In  such  a  case  re-  re-insure, 
insurers  by  any  policy  would  probably  not  be  bound 
to  do  more  than  return  the  premiums,  if  any,  paid 
to  them  (A;). 

And  in  a  case  of  re-insurance  by  one  company  Return  of 
with  another,  where  the  latter  was  wound  up  whilst  J^™ing  period 
risks  were  running,  no  losses  were  incurred,  and  the  J^'^j^^  ^"^nnd 
policies  soon  afterwards  expired ;  it  was  held  that  expiry  of 
the  assets  were  not  liable  for  a  return  of  that  part  ^  ^^' 
of  the  premiums  which  covered  the  periods  between 
the  date  of  the  order  to  wind  up  and  the  expiry  of 
the  policies  (l). 

The  contract  being  between  the  re-insured  and  Ansnred  not 
the  re-insurer,  the  assured  has  nothing  to  do  with  reiMumnce. 
it  except  so  far  as  it  guarantees  him  against  default 
by  his  own  insurer  (the  re-insured),  and  he  cannot 
sue  on  it  (m).  But  the  re-insurer's  liability  would 
be  discharged  by  payment  to  the  assured  of  the 
amount  of  his  loss. 

(A)  Imperial  Marine  v.  Fire  Insurance  Corporation,  4  C.  P.  D.  166, 
48  U  J.  C.  P.  424, 40  L.  T.  N.  S.  166, 27  W.  R.  680. 

(t)  Re  Norwich  Equitable  Fire  Assurance  Society,  3  Times  L.  R. 
781,  per  Kay,  J.,  57  L.  T.  242. 

(i)  Carrington  v.  Commercial  Fire,  14  N.  Y.  Sup.  Ct.  (i  Bosw.) 
152. 

(0  Re  Northern  Counties  of  England  Fire  Insurance  Co.,  1  Times 
L-  Rep.  629. 

(»)  Carrington  v.  Commercial  Fire,  supra. 
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EngrliBh  view 
of  re-ioBDranoe 
ia  Indemnity. 


Assured  has 
no  lien  on 
re-inrarance 
policy. 


What  under- 
taken by 
re-iDsnrer. 


Proportion 
payable  by 
re-insurer  of 
one  of  several 
concurrent  or 
successive 
policies. 


A  policy  of  re-insurance  on  a  life  is  essentially  a 
contract  of  indemnity,  even  independently  of  any 
terms  contained  therein  or  indorsed  thereon.  Con- 
sequently nothing  is  payable  to  the  re-insured 
company  until  proof  be  given  by  it  that  the  sum 
originally  insured  has  actually  been  paid  (n). 

The  person  insured  under  the  original  policy 
cannot  claim  any  lien  on  the  re-insuring  policy,  and 
if  the  re-insured  company  becomes  insolvent,  the 
amount  of  the  ^re-insuring  policy,  if  paid,  must  go  in 
with  its  other  assets,  and  the  original  policy-holder 
can  only  get  a  dividend  if  those  available  for  the 
purposes  of  his  policy  are  deficient  (o). 

A  policy  of  re-insurance  is  an  agreement  by  way 
of  complete  or  partial  indemnity  to  the  insurer  on 
the  original  policy  (p).  It  presupposes  an  insurance 
effected,  and  the  liability  of  the  re-insurer  is  con- 
tingent on  the  liability  of  the  insurer,  as  re-in- 
surance is  really  a  contract  to  shift  liability,  and  its 
subject  is  the  risk  incurred  by  the  re-insured  (q). 

It  is  not  necessary  for  a  re-insurer  to  take  the 
whole  risk,  or  the  whole  amount  at  risk.  Thus  a 
marine  insurer  against  all  perils  of  the  sea  can  re- 
insure against  fire  only  (r),  and  keep  the  rest  of  the 
risk  on  his  own  shoulders. 

Where  insurers  grant  two  policies  on  the  same 
property,  the  total  amount  of  them  being  greater 
than  the  value  of  the  property  insured,  and  subse- 
quently they  re-insure  on  one  of  such  policies  only, 
the  amount  of  the  re-insurer's  liability  will  depend 

(n)  Re  Aihenceum  Life,  Ex  parte  Prince  of  Wales  Asswramu  Co., 
I  Johns.  633,  28  L.  J.  Ch.  335,  32  L.  T.  195,  7  W.  R.  137,  5  Jur.  N.  S. 
383. 

(o)  Carrington  v.  Commercial  Fire,  14  N.  Y.  Sup.  Ct  (i  Bosw.)  152- 

(p)  Joyce  Y,  Realm  Co.,  L.  R.  7  Q.  B.  580,  586,  per  Lush,  J.  Insur- 
ance Co.  V.  Insurance  Co.,  43  Am.  Rep.  413.  tJzielli  y.  BoeltmCo., 
15Q.  B.  D.  II. 

(g)  Mutual  Safely  v.  Hot^,  2  N.  Y.  (Comstock)  235. 

(r)  Imperial  Marine  v.  Fire  Inaurafiee  Corporation,  4  C.  P.  D.  166, 
48  L.  J.  C.  P.  424, 40  L.  T.  N.  S.  166,  24  W.  R.  680. 
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on  whether  the  insurer's  policies  are  concurrent  or 
successive  (s).  If  the  insurances  are  concurrent,  the 
re-insurer  will  have  to  pay  such  proportion  of  the 
whole  loss  as  is  equal  to  the  proportion  which  the 
re-insurer's  policy  bears  to  the  whole  sum  insured. 
In  this  case  if  goods  of  the  value  of  ;^i2oo  are 
insured  to  the  amount  ;^i5oo  by  two  policies  for 
;^iooo  and  ;£5oo  respectively,  and  the  latter  policy 
only  is  re-insured,  the  re-insurer  will  have  to  pay 
;^40o.  If,  however,  the  insurances  are  successive, 
and  the  second  policy  is  re-insured,  the  re-insurer 
will  have  to  pay  (so  far  as  the  sum  re-insured 
suflSces)  the  amount  remaining  of  the  loss  after  the 
first  policy  has  been  fully  applied  in  satisfying  it. 
E.g.,  if  goods  of  the  value  of  ;^i  200  are  insured  by 
two  policies  successively  for  ^^looo  and  £soo,  and 
the  latter  policy  only  is  re-insured,  after  the  appro- 
priation of  the  policy  first  applicable,  viz.,  the  ;£iooo 
policy,  there  will  only  remain  ;^2oo  to  be  paid  by 
the  re-insurer  in  respect  of  the  ;^500  policy. 

A  re-insurance  subject  to  all  clauses  and  conditions  Effect  of 
in  the  original  policy  and  to  pay  as  may  be  paid  there-  J^y^ii* may  uj 
on,  attaches  when  the  original  policy  attaches  (0,  and  p**^  " 
the  true  construction  thereof  seems  to  bo,  that  it  is 
meant  to  make  the  re-insurer's  liability  co-extensive 
with  the  liability,  and  not  v;ith  the  ability  to  pay,  of 
the  insurers,  and  that  the  re-insuring  company  is  to 
have  the  benefit  of  any  deduction  by  reason  of  other 
insurance  or  salvage  that  the  original  company  would 
have  (w). 

Where,  therefore,  company  A.  insured  a  ship  and  ••  to  pay  as  may 
re-insured  part  of  the  risk  with  company  B.,  and*^^*'*** 
the    re-insurance    policy    contained    these   words: 
**  subject  to  the '  same  terms  and  conditions  as  the 
original  policy  and  to  pay  as  may  be  paid  thereon," 

(«)  Union  Marine  Co.  v.  Martin,  35  L.  J.  C.  P.  181. 

(0  JoyCcv.  Realm  Co,,  L.  R.  7  Q.  B.  580. 

(tt)  Ex  parte  Norwood,  3  Bissell  (C.  Ct.  U.  S.)  504,  518. 
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the  A.  company  having  become  insolvent,  it  was 
held  that  payment  by  them  was  not  a  condition 
precedent  to  their  recovery  against  B.  company  on 
the  policy  of  re-insurance  {x). 

Under  a  policy  of  re-insurance  of  half  the  risk 
with  this  clause,  "In  case  the  company,  for  any 
reason,  including  their  own  insolvency,  do  not  pay 
the  whole  or  any  part  of  any  claim,  the  underwriters 
shall  only  pay  in  the  same  proportion,"  and  the 
company  went  into  voluntary  liquidation  and  re- 
constructed with  the  approval  of  the  Court,  under  a 
scheme  whereby  the  assets  and  liabilities  of  the  old 
company  were  to  be  taken  over  by  the  new,  and  the 
liquidators  paid  ;^44,ooo  of-  the  assets  of  the  old 
company  to  the  new  one,  and  directed  the  payment 
thereout  of  certain  creditors  including  the  assured, 
it  was  held  as  a  question  of  fact  that  this  was  a 
payment  by  the  old  company,  and  that  the  re- 
insurers were  liable  to  the  insurers  for  their  half  of 
the  sum  assured  (y). 

A  condition  to  pay  pro  raid  at  and  in  the  same 
time  and  manner  as  the  re-insured  does  not  amount 
to  a  provision  that  if  the  re-insured  is  insolvent  the 
re-insurer  is  only  to  pay  the  amount  of  the  dividend 
on  the  particular  insurance  available  from  the  assets 
of  the  re-insured.  The  condition  means  that  the  re- 
insurer shall  only  pay  at  and  in  the  same  time  and 
manner  as  the  re-insured  shall  pay  or  be  bound  to 
pay,  and  that  the  re-insurer  shall  have  all  the  advan- 
tages of  the  time  and  manner  of  payment  in  the  first 
policy  («). 

Under  such  a  condition  the  re-insured  is  liable 
for  only  such  proportion  of  the  loss  as  the  amount 


(a;)  Re  Eddyatane  Co.  (1892),  2  Ch.  423. 

ly)  Nepean  v.  Marten,  11  Times  L.  B.  256  (and  C.  A.)  480. 

(z)  Caahau  v.  North-Westem  Insurance  Co,,  5  Biasell  (C.  Ct.  U.  S.) 
476.  Insurance  Co.  y.  Insurance  Co.,  43  Am.  Rep.  413.  Re  Eddf/- 
stone  Co.,  supra. 
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of  the  policy  of  re-insurance  bears  to  the  amount  of 
the  original  insurance,  i.e.,  if  the  amount  of  the 
original  policy  is  ^^  10,000  and  the  amount  of  the 
re-insurance  is  ;£sooo,  the  re-insurer  is  only  liable 
for  50  per  cent,  of  the  loss  (a). 

The  practice  as  to  re-insurance  seems  to  be  to  payment  by 
insert  a  clause  in  the  policy  of  re-insurance,  that  if  enlbushimto 
the  re-insured  pays,  his  so  doing  shall  be  evidence  recover  from 

/»    .  111.  n  1  .  re-inmirer. 

sumcient  to  enable   him  to  recover  from  his  re- 
insurer (6).     And  it  would  seem  that  French  re-  French  roie. 
insurers  inserted  a  clause  authorising  the  original 
insurers  to  make  handjide  a  voluntary  settlement  and 
adjustment  to  be  binding  on  the  re-insurers  (c). 

In  a  contract  of  reinsurance,  which  was  engrafted  An  nnreason- 
on  an  ordinary  printed  form  of  fire  policy  and  J^ ume**^  re- 
mcorporated  all  its  terms,  there  was  a  clause  *'"°™'' ***  *"®- 
purporting  to  prohibit  an  action  thereon,  unless 
commenced  within  twelve  months  next  after  the 
fire.  Lord  Maonaghten  in  giving  judgment  said: 
"A  clause  prescribing  legal  proceedings  within  a 
limited  period  is  a  reasonable  provision  in  a  policy 
of  insurance  against  direct  loss  to  specific  property. 
In  such  a  case  the  insured  is  master  of  the  situation. 
He  can  bring  his  action  immediately.  In  a  case  of 
reinsurance  the  insured  is  helpless.  He  cannot 
move  until  the  direct  loss  is  ascertained  between 
parties  over  whom  he  has  no  control,  and  in 
proceedings  in  which  he  cannot  intervene.  If  the 
respondents  are  right  an  honest  claim  might  be 
defeated,  in  such  a  case  as  this,  without  any  default 
or  delay  on  the  part  of  the  insured,  owing  to  un- 
avoidable difficulties  or  complications  or  possibly  in 
consequence  of  some  dilatory  proceedings  prompted 

(o)  Home  Ina.  Co.  v.  CofUinefUal  Ins.  Co.,  62  Hun.  (N.  Y.)  63. 
(6)  So  stated  in  NcUional  Marine  v.  Protector  Co.,  5  Victoria  L.  B. 
226,  229. 
(c)  Pothier  cited  in  New  York  State  Co.,  i  Story  Rep.  (U.  S.)  458. 
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by    the    very   person    in   whose    favour    time    is 
running  (rf). 

The  re-insured  will,  it  seems,  be  entitled  to  recover 
from  the  re-insurer  his  costs  of  defending  any  action 
brought  by  the  assured  under  the  original  policy,  if 
the  re-insurer  does  not  on  notice  appear  and  defend 
such  suit  (e). 

The  re-insured  may  either  wait  until  judgment  or 
proceed  at  once  against  the  re-insurer ;  and  payment 
is  not  a  condition  precedent  to  his  right  of  action  (/). 

But  where  the  re-insured  gave  the  re-insurer 
notice  that  he  meant  to  pay,  to  which  the  re-insurer 
gave  no  response,  it  was  held  that  the  re-insurer 
could  still  raise  all  the  defences  open  to  the  original 
insurer  in  an  action  against  him  by  the  assured  (g). 

The  re-insured  must  of  course  in  some  way  prove 
the  character  and  extent  of  his  loss  (A),  and  must 
fulfil  all  the  conditions  of  his  re-insurance  (i).  But 
it  has  been  held  in  Canada  that  he  may  to  some 
extent  waive  the  conditions  contained  in  the  original 
policy  without  defeating  his  recourse  to  his  re- 
insurer (/). 

The  re-insured  is  entitled,  besides  the  amount 
paid  by  him  for  the  loss  sustained  by  his  assured,  to 


{d)  Home  Ins.  Co.  of  New  York  v.  Victoria  Montreal  Fire  Co,  (1907), 
A.  C.  59,  76  L.  J.  P.  C.  1, 95  L.  T.  627,  23  T.  L.  R.  29. 

(e)  Uzielli  v.  Boston,  <«rc.,  15  Q,  B.  D.  11.  Hastie  v.  De  Peyster, 
3  Caines  (N.  Y.)  190.  Henry  Rifle  Barrel  Co.  v.  Employers*  LicSfiliiy 
Co.,  27th  March  (1884),  Q.  B.  D.  New  York  Central  v.  Protection  Co.. 
20  Barb.  (N.Y.)  468. 

(/)  Be  Eddystone  Co.,  supra.  Hone  v.  Mutual  Safety  Co.,  3  N.  Y. 
Sup.  Ct.  (i  Sandford)  137. 

(g)  National  Marine  v.  Halfey,  5  Victoria  L.  R.  226.  New  York 
State  V.  Protector  Insurance  Co.,  1  Story  Rep.  (U.  S.)  458.  See 
M'Kenzie  v.  Whitworth,  1  Ex.  D.  36,  33  L.  T.  N.  S.  655,  24  W.  R.  287, 
45  L.  J.tEx.  233.  •  Joyce  v.  Bealm  Co.,  L.  R.  7  Q.  B.  580. 

{h)   Yonkers  Fire  Co.  v.  Hoffman  Fire  Co.,  6  Robertson  (Louis.)  316. 

(t)  New  York  Central  v.  National  Protection,  20  Barb.  (N.  Y.)  468. 

(7)  Fire  Association  v.  Canada  Co.,^2  Ontario  481. 
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be  indemnified  by  his  re-insurer  for  all  costs  and 
expenses  reasonably  and  necessarily  incurred  by  him 
to  protect  himself  and  entitle  him  to  recover  over 
against  the  re-insurer.  But  if  in  a  clear  case  of 
loss  he  defends  without  reason,  he  will  not  get  his 
costs  (A). 

If  a  contract  of  re-insurance  contains  a  contribu-  Meaning:  of 
tion  clause,  such  clause  will,  in  the  absence  of  specific  ciwwe*iin  *^" 
words,  be  taken  to  refer  to  a  case  of  double  re-insur-  'e-in»«™nce 

policy. 

ance  only,  and  a  custom  for  re-insurers  to  pay  only 
such  proportion  of  the  loss  as  the  amount  re-insured 
bears  to  the  original  policy  will  not  be  admitted. 
The  custom  suggested  in  the  case  below  cited  (/)  was 
that,  if  partial  re-insurance  were  effected,  the  insurer 
should  only  pay  in  full  in  case  of  a  total  loss,  and  in 
a  partial  loss  should  only  pay  proportionally  in  the 
way  in  which  insurers  pay  under  an  average  clause. 
If  the  contention  in  the  particular  case  had  succeeded, 
the  re-insurer  would  have  made  what  was  a  con- 
tribution clause  work  as  an  average  clause,  and  have 
penalised  the  re-assured  for  not  shifting  the  whole  of 
his  liability. 

A  condition  that  the  re-insured  should  retain  a  condition  that 
certain  sum  equal  to  the  amount  re-insured  on  other  ^o^i^d  retain 
parts  of  the  same  property  only  means  that  they  are  ^^^^^^^^g 
to  forbear  from  re-insuring  so  as  to  reduce  their  own 
risk  below  the  stipulated  amount,  not  that  they  must 
guarantee  the  continuance  of  existing  insurances. 
So  if  the  insured  refuse  to  renew  a  policy  of  which 
the  re-insured  knows  nothing  till  after  fire,  the  con- 
dition is  not   violated.      To  construe  it   otherwise 
would  be  to  make  the  re-insured  go  on  insuring 
against  the  will  of  the  assured  (m). 

{k)  New  York  SiaU  Co,  v.  Protector  Co.,  i  Story  Rep.  (U.  S.)  458, 
where  Story,  J.,  cites  the  jurists. 

(/)  Mutual  Safety  Co,  v.  Hone,  2  N.  Y.  (Comstock)  235.  See  Union, 
Marine  v.  MarHn,  35  L.  J.  C.  P.  181. 

(m)  Canada  Insurance  Company  v.  Northern  Insurance  Co.,  2 
U.  C.  (App.)  373. 
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Where  Where  the  re-insurance  is  on  part  of  the  original 

pTrto^rigiMi ^^^»  ^^®  amount  retained  cannot  drop  without  the 
reuined*^  rc-insurance  dropping  too.  So  that  the  original 
cannot  drop      insurcrs  must  retain  the  part  stipulated  if  they  wish 

wlthont  ,      ,  .1  . 

re-inBuranee      to  keep  up  the  re-msurancc. 

dropping. 

But  where  the  amount  to  be  retained  is  a  separate 
risk,  though  involved  in  the  same  peril,  the  word 
*'  retain  "  will  not  be  construed  as  a  guarantee  that 
the  assured  will  keep  up  all  his  existing  policies  (?i). 


Equal  good  The  rc-iusurcd  must  show  as  good  faith  as  if  he 

Sim  re?toJi!red  were  seeking  insurance,  and  not   merely  re-insur- 

as  from 


Insared. 


ance  (o),  as  the  latter  is  not  a  contract  of  suretyship, 
but  a  form  of  the  ordinary  contract  of  insurance 
whereby  a  person  who  has  guaranteed  the  safety  of 
another's  goods  may  have  his  own  liability  under  the 
first  guarantee  covered  by  a  second. 


Concealment.         Consequently,  if  information  possessed  by  the  re- 
insured and  material  to  the  risk  be  not  communi- 
cated to  the  re-insurer,  the  policy  of  re-insurance 
will  be  void.     In  some  cases,  therefore,  a  heavier 
obligation    to    disclose    may    fall  upon   the  person 
Re.insared       Seeking  re-assurancc  than  on  his  assured.     Besides 
re^naure^^at  ^^®  information  given  by  the  latter,  the  former  may, 
he  knows  of      at  the  time  when   granting   the   original  policy,  or 
character.        subscquoutly,  learn  material  facts  as  to  the  risk, 
and  these  he  must  disclose  on  seeking  re-insurance. 
'     Thus,  though  the  original    assured   would  not   be 
bound  to  give  himself  a  bad  character  to  his  insurers, 
such    insurers   would,  if   seeking    re-insurance,   be 
bound  to  disclose  what  they  knew  of  him  (p),  whether 
learnt  before  or  after  they  granted  the  original  policy. 

(n;  Canada  Insurance  Company  v.  Northern  Insurance  Co.,  2 
U.  C.  (App.)  373. 

(o)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
Brownlie  v.  Campbell,  (1880)  5  A.  C.  954.  Marine  Insurance  Act, 
1906,  sees.  9  &  17. 

(p)  Ibid.     Sun  Mutual  v.  Ocean  Co,,  107  U.  S.  (17  Otto)  455. 
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When  re-insurance  is  made  it  is  not  necessary  to  whether 
disclose  the  fact  that  the  policy  is  by  way  of  re-  £"2tS*to  be 
insurance  unless  such  fact  is  material  (q).     It  seems  *  J^^Morancc. 
to  be  usual  to  declare  that  re-insurance  is  sought 
if  such   be    the  fact,   but  there   is  no   custom    in 
marine  insurance   to    that  effect;    for  marine  re- 
insurance was  illegal,  with  certain  exceptions,  till 
1 864.  But  by  the  Marine  Insurance  Act,  1906,  sec.  9, 
it  is  provided  that  the  insurer  under  a  contract  of 
marine  insurance  may  re-insure  (r). 

Misrepresentation  by  the  re-insured  will  avoid  the  Miarepresenta- 
policy.     Thus  where  one  company  re-insured  part  of  re*!?Mttred  as  to 
its  risk  on  a  life,  stating  that  another  portion  would  J^^,^**'^ 
be  retained,  but   parted  with   the  rest  before  the 
first  re-insurance  was  completed,  the  contract  was 
avoided  (s).     But  representations  as  to  the  nature 
of  the  risk  will  not  help  a  re-insurer  who  has  formed 
his  own  judgment  of  the  nature  of  the  risk  (0- 

The  re-insured  must  also  give  notice,  if  required,  Notice  to  be 
of  other  insurance  on  the  property  if  he  knows  of  Je-^iMured  of 
it  (u).     In  the  case  below  cited  the  insurance  was  fng*Ji^nceg 
efTected    on   an  ordinary    policy  with    "re-insure" 
substituted  for  "  insure." 

It  would  seem  that  if  the  re-insurer's  policy  conduion  that 
stipulates  that  the  re-assured  may  recover  thereon  recove^ithtJ 
within  a  certain  time  after  the  loss,  such  time  will  "pecifled  time 

-  ,      .    .  ,  1  r  after  low. 

run  from  the  mjury  to  the  property,  and  not  from  pay- 
ment under  the  original  policy  by  the  re-insured  (x). 

iq)  M'Kemie  v.  Whitworih,  2  Ex.  D.  36,  45  L.  J.  Ex.  233,  33  L.  T. 
655,  24  W.  R.  287. 

(r)  19  G«o.  II.  c.  37,  8.  4;  6  Edw.  VII.  ch.  41,  sec.  9. 

(a)  Foster  v.  Mentor  Life,  3  E.  &  B.  48,  23  L.  J.  Q.  B.  145,  22  L.  T. 
305.  TraiU  v.  Baring,  33  L,  J.  Ch.  521, 4  Gifif.  485, 10  L.  T.  N.  S.  215, 
12  W.  R.  678.  Louisiana  Mutual  Fire  Co.  v.  New  Orleans  Co.,  13 
Louis.  Ann.  246.  But  see  Prudential  Co.  v.  Etna  Co.,  28  Blatch. 
(XJ.aCirc.  Ct.)223. 

(«)  Canada  Insurance  Co.  v.  Northern,  2  U.  C.  (App.)  373. 

{u)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N..  Y.)  359. 

{x)  Re  Eddystone  Co.,  1892,  2  Ch.  423.  Provincial  Co.  v.  Etna  Co., 
I6U.C.(Q.B.)I45. 
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conditioiwas  If  the  insurance  policy  contains  a  condition  that 
^oofsatiBfl^  the  parties  assured  shall  furnish  certain  specific 
mitUM^proofs  P^oofs  as  to  their  character,  circumstances,  and  loss, 
r^lIS*  ^™  ^^^^  condition  is  complied  with,  in  contemplation  of 
law,  if  the  party  originally  insured  furnishes  such 
proof  to  his  immediate  insurers,  and  they  transmit 
the  same  to  their  re-insurers  (y). 

(y)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359. 
Ex  parte  Norwood,  3  BisseU  (C.  Ct.  U.  S.)  504. 
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CHAPTER  XIV. 

OBLIGATION    OF    TENANTS   TO    INSURE. 

A  TENANT  for  life  or  a  tenant  in  tail,  if  the  settle-  Tenant  lor 
ment  contains  no  provision  or  obligation  as  to  the  need  not 
repair   or   insurance    of  buildings    on    the   settled  *°^"^- 
estates,  is  not  bound   to  insure  or  to  reinstate  in 
case  of  fire  (a). 

And  if  such  a  person  insures,  paying  the  premiums  when  entitled 
out  of  his  own  pocket,  he  has  been  held  entitled  to  moneyf^" 
the  policy-moneys  as  against  the  remainderman  (6). 
This  was  first  decided  in  the  case   of  Seymour  v.  Tenant  in  tail. 
Venwii,  the  facts  of  which  were  that  some  stables  JSJ^^J*^**®'" 
were  burnt  down,  and  it  was  thought  needless  and  rrooeeds  of 

_.  ,        .,  ,         ,  rni  ^  1-1  policy. 

inexpedient  to  rebuild  them.  The  Court  had  pre- 
viously ordered  the  insurances  to  be  kept  up  by  a 
receiver  for  the  benefit  of  all  parties  who,  in  the 
result  of  the  decision  of  the  Court  in  the  adminis- 
tration suit,  should  be  found  entitled.  And  Kin- 
dersley,  V.C.,  held  that,  inasmuch  as  the  premiums 
had  been  paid  out  of  the  income  of  the  infant  tenant 
in  tail,  the  policy-moneys  were  his.  This  case  was 
followed  and  approved  by  Chitty,  J.,  in  Warwicker 
V.  BrdTwll  (c),  where  a  mill  comprised  within  a  strict 
settlement  under  a  will  had  been  insured  on  account 
of  an  infant  tenant  in  tail  out  of  the  rents  of  the 
estate,  and  had  been  burnt  down.  The  proceeds  of 
the  policy  were  insufficient  for  rebuilding,  and  it  was 
not  thought  for  the  benefit  of  any  one  interested  in 

(a)  Banner  v.  PresUm,  i8  Ch.  D.  i,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
487. 29  W.  R.  547.    6  Anne,  0.  58  (31  Ruff.) ;  14  Gfeo.  III.  c.  jB,  %  83. 

(6)  Seymour  v.  Vernon,  21  L.  J.  Ch.  433,  16  Jur.  189. 

(c)  23  Ch.  D.  188  ;  see  also  31  W.  R.  520  ;  but  see  re  Quieke'&TrVJ^ 
PolUmore  v.  Quieke,  (1908)  i  Ch.  887,  and  arUe,  286. 
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the  settled  estates  that  the  mill  should  be  rebuilt. 
The  learned  judge  held  that  the  policy-moneys 
belonged  to  the  infant  tenant  in  tail  as  part  of  his 
personal  estate,  and  were  not  to  be  treated  as  part 
of  the  real  property  comprised  in  the  settlement. 

B^'t^i^ ^'  With  the  greatest  respect  and  deference  for  those 
diBousBcd.  learned  judges,  it  seems  that,  if  their  decisions  are 
correct,  a  limited  owner  may  insure  settled  property 
for  its  full  value,  and  in  case  of  fire  appropriate  to 
his  own  use,  not  only  so  much  of  the  insurance-money 
as  is  equivalent  to  the  value  of  his  own  limited  in- 
terest, but  also  the  balance  which  represents  the 
value  of  the  interests  in  remainder.  This  appears 
to  be  opposed  to  the  view  expressed  by  Lord  Justice 
Bowen  (rf),  who  says :  **  A  person  with  a  limited  in- 
terest may  insure  either  for  himself,  to  cover  his  own 
interest  only,  or,  if  he  so  mean  at  the  time,  he  may 
insure  so  as  to  cover  not  only  his  own  limited  interest, 
but  the  interest  of  all  others  who  are  interested  in  the 
property.  It  is  a  question  of  fact  what  is  his  intention 
when  he  makes  the  policy.  But  he  can  only  hold  for 
so  much  as  he  intended  to  insure.  .  .  .  There  is  the 
case  of  a  mortgagee :  if  he  has  the  legal  ownership,  he 
is  entitled  to  insure  for  the  whole  value,  but  even  if  he 
is  not  entitled  to  the  legal  ownership,  he  is  entitled  to 
insure  primd  facie  for  all.  If  he  intends  to  cover  only 
his  own  mortgage,  and  is  only  insuring  his  interest,  he 
can  only  retain  the  amount  in  which  he  has  been  in- 
demnified. If  he  has  intended  to  cover  other  persons 
besides  himself,  he  can  hold  the  surplus  for  those 
whom  he  has  intended  to  cover.  But  if  he  intended 
to  cover  himself  alone,  and  if  his  interest  is  limited^  he 
cannot  hold  anything  beyond  the  amount  of  the  loss 
caused  to  his  own  particular  interest."  If  the  decisions 
in  Seymour  v.  Vernon  and    Wanvicker  v.  Bretn<dl   are 

{d)  CaMeUain  v.  PretUm,  ii  Q.  B.  D.  380,  52  L.  J.  Q.  B.  376*  49 
L.  T.  N.  8.  29,  31  W.  R.  557.  See  also  Caldwell  v.  Sladawna^  ji 
Canadi^  2 12.    Beekn^n  t.  Fukon,  66  Hun,  N«  Y.  73. 
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good  law,  it  is  submitted  that  one  class  of  limited 

owners — viz.,  the  tenant  in  tail — must  be  excepted 

from  what  the  Lord  Justice  says ;  and  a  tenant  in 

tail,  insuring  for  all  persons  interested,  may  receive 

and  retain,  not  only  so  much  of  the  insurance-money 

as  represents  the  value  of  his  own  interest,  but  also 

the  surplus  which  represents,  and  is  really  recovered 

in  respect  of,  the  interests  of  other  parties.     Even 

if  the  great  authority  of  the  learned  Lord  Justice 

did  not  seem  to  shake  the  decisions  in  Seymour  v.  , 

Verrum  and  Wanoicker  v.  Bretnall,  the  considerations  i 

we   have  mentioned  would  make    these    decisions 

appear   to    us  far  from    convincing  or  conclusive. 

There  may  be  difficulty  in  estimating  the  proportion  \ 

of  the  insurance-money  payable  to  the  tenant  in  tail ;  i 

but  why  should  not  the  whole  insurance-money  be  I 

treated  as  realty,  and  come  under  the  settlement  in 

lieu  of  the  property  destroyed  ?     This  would  avoid 

all  the  difficulty  of  apportioning,  and  protect  .the 

rights  of  all  parties. 

In  the  case  of  Gaussen  v.  Whatman  {e)  Mr.  Justice  »i«i>t  of  teoant 
Kekewich  followed  Seymour  v.  Vemam  and  Wanvicker  hu  paid  pre. 
V.  Bretnally  notwithstanding  the  above  quoted  opinion  ^'S^.^owy. 
of  Lord  Justice  Bowen.  The  facts  of  the  case  were 
that  a  tenant  for  life  in  possession,  under  a  settle- 
ment containing  no  express  direction  to  insure  the 
premises,  insured  them  for  some  years,  paying  the 
premiums  himself.  After  his  death  the  next  tenant 
for  life  instructed  his  agent  to  continue  the  insurance, 
and  the  premiums  were  paid  with  his  consent  out 
of  the  annual  income  jof  the  settled  estates.  After 
some  years  the  house  was  destroyed  by  fire,  and  the 
learned  judge  held  that  the  insurance-money 
belonged  to  the  tenant  for  life  beneficially,  although 
pending  the  decision  of  the  tenant  for  life  as  to 
whether  he  would  expend  the  money  in  rebuilding 

W  1905,  93  L.  T.  loi.     But  see  re  Qu\che*8  Trusts,  PoUimore  v. 
0«*«fe,  (1908)  I  Ch.  «B7,  and  arUe,  p.  286. 
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Opinion  of 
Mr.  Davidson. 


Tenants  for 
years  not 
bound  to 
insure. 


the  premises,  it  had  been  iiiyested  in  the  names  of 
the  trustees  of  the  settlement. 

Mr.  Davidson  (/)  says  "that,  in  the  absence  of 
special  contract  or  obligation,  the  tenant  for  life  is 
not  bound  to  repair  or  rebuild  in  case  of  fire,  and  by 
parity  of  reasoning  is  not  bound  to  insure,  yet  it 
seems  that  if  he  insured  he  would  be  bound  to  lay 
out  the  money  in  rebuilding."  It  would  seem  more 
accurate  to  say  that,  except  in  London,  he  could  not 
be  made  to  rebuild. 

Tenants  for  years  are  not  at  Common  Law  bound 
to  insure.  Their  legal  duty,  in  the  absence  of 
special  agreement,  is  merely  to  use  the  demised 
premises  in  a  proper  and  tenantable  manner,  and 
includes  no  obligation  to  reinstate  in  case  of  fire  (g). 
It  is  true  that  the  statute  of  Gloucester  seems  to 
have  been  construed  so  as  to  make  them  liable  in 
case  of  a  fire,  if  accidental,  as  for  permissive  waste 
if  negligently  caused,  or  for  voluntary  waste  (h). 

Tenanunot  But  by  1 4  Goo.  III.  c.  78,  s.  86  (i),  in  the  absonce 

aecid^enui  Arc  of  any  coutract  or  agreement  with  the  landlord,  they 
are  exempted  from  all  liability  for  accidental  fires 
''  occurring  in  their  houses,  chambers,  stables,  barns, 
or  estates,"  "  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding." 

The  statute  is  mainly  local,  but  this  and  some 
other  sections  are  general  (/).  The  history  of  the 
section  well  illustrates  the  method  of  legislation  in 
this  country.  The  exemption  was  first  granted  as 
to  houses  and  chambers  only  in  1 708,  by  6  Anne, 

(/)  Precedents  Conv.,''vol.^3,'pt.  i  (3rd  ed.),  p.  209,  note  (e). 

{g)  Ibid.  yol.  5,  pt.  i  (3rd  ed.),  542,  note  (a).  Sugden  Handy  Book, 
194  (8th  ed.). 

(h)  6  Ed.  I.  (A.D.  1278) ;  see  DavidBon,  Lc,  Hamilton  v.  Maudes, 
2  Burr.  121 1  (1 761),  per  Lord  Mansfield.  Turbervil  ▼.  Stamp,  i 
S&lk.  13. 

(f )  This  Act  is  wholly  repealed,  except  this  section  and  s.  83. 

(/)  FiUiUr  v.  Phippard  (1847),  n  Q.  B.  347,  per  Denman,  CJ. 
Richafda  v.  E<uio,  15  M.  &  W.  244. 
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c.  58  (6,  7,  8)  (Ruflfhead,  c.  31),  for  a  limited  period, 
but  revived  and  made  perpetual  in  1710  by  10 
Anne,  c.  24  s.  i  (A). 

In  1772  it  was  repealed  and  re-enacted  in  the  History  of 
12  Geo.  III.  c.  73,  s.  46,  a  Metropolitan  Building  ^^3" 
Act.  In  1774  it  was  repealed  and  re-enacted  in  its 
present  form  (l),  except  the  provision  as  to  treble 
costs,  which  has  been  repealed  by  the  Statute  Law 
Revision  Act,  1861,  while  the  rest  of  14  Geo.  III. 
c.  78,  was  repealed  by  28  &  29  Vict.  c.  90,  s.  34  (a 
Metropolitan  Fire  Brigade  Act),  which  s.  34  was  in 
its  turn  repealed  by  the  Statute  Law  Revision  Act  of 
1875  (38  &  39  Vict.  c.  66).  Such  repeal  does  not, 
however,  revive  the  repealed  portions  of  1 4  Geo.  III. 
c.  78  (ni). 

Though  now  clearly  not  liable,  except  by  contract,  Ten»iif  ■ 
for  accidental  fire,  a  tenant  for   years  is  liable  «»  am  through 
delicto  at  common  law  for  damage  done  by  a  fire ""  n««ugence. 
caused  by  his  own  negligence,  or  that  of  his  servants, 
to  the   property  of  his   neighbours,  or  his    land- 
lord (71),  and  such  liability  is  in  no  way  affected, 
lessened,  or  varied  by  s.  86  of  14  Geo.  III.  c.  78. 

In  virtue  of  this  liability  for  negligence  he  has  May  iunre 
an  insurable  interest  in  the  premises  occupied  by  JSj^j/*™ 
him,  and  he  may  lawfully  insure  against  his  own  negligence, 
negligence  (0). 

Indeed,  an  ordinary  fire  policy  protects  against  Protection  oi 
the    assured's    own,    or    his   servant's    negligence  ^ii^.*^ 
(except   perhaps  the  very  grossest),  or  accidents, 

{k)  C.  14  (Ruffliead).  (1)  Piatt  on  Covenants  188. 

{«)  See  52  &  S3  Vict.  c.  63,  8.  1 1. 

(»)  See  Black  v.  Christchurch  Finance  Co.  (1894),  App.  Cas.  48. 
FUliter  v.  Phippardf  11  Q.  B.  347.  Vaughan  v.  Menlore,  3  Bing. 
K.  C.  468.  Turbervil  v.  Stamp,  1  Salk.  13.  These  and  other  cases 
bearing  on  this  subject  are  ably  and  exhaustively  discussed  in  Fur- 
ioHg  V.  Carroll,  7  Ontario  (App.)  145,  and  in  Hilliard  v.  Thurston, 
8  Ontario  (App.)  514. 

(0)  Dcbeon  v.  Solheby,  i  Moo.  &  Mai.  90,  93,  per  Tenterden,  C.J. 
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or  arson   by  others,  wherein    the    assured  has  no 
complicity  (p). 

Landlord  and  tenant  may  contract  that  the  latter 
shall  be  liable  to  the  former  in  case  the  demised 
property  shall  be  destroyed  by  fire  (q). 

A  tenant  who  covenants  or  agrees  to  repair 
generally  makes  himself  an  insurer,  and,  if  the 
demised  premises  are  burnt  down  within  his  term, 
will  be  bound  to  reinstate,  and  is  liable  in  damages 
if  he  does  not  do  so.  It  does  not  matter  whether 
the  fire  originated  in  or  spread  to  the  demised 
premises,  nor  how  it  was  caused  (r). 

A  covenant  by  the  tenant  to  pay  any  extra 
premiums  exacted  in  consequence  of  work  done  or 
business  carried  on  by  him,  seems  to  apply  to  the 
ordinary  trade  of  the  tenant,  and  not  to  special 
acts  increasing  the  risk,  such  as  setting  up  steam- 
engines,  &c.  (s). 

A  devisee  for  life,  with  a  condition  against  com- 
mitting waste,  and  for  keeping  the  premises  in  good 
and  tenantable  repair,  is  under  the  same  liability  as 
a  tenant  bound  by  an  absolute  repairing  covenant, 
and  the  remainderman  can  make  him  rebuild.  He 
cannot  do  so,  however,  unless  such  liability  is  im- 
posed on  the  devisee  by  the  settlement  under  which 
he  holds  (0- 

The  trustee  in  bankruptcy  of  a  tenant  is  in  the 
same  position  as  the  tenant,  save  for  his  power  of 
disclaiming  a  burdensome  tenancy  (u). 

(p)  Midland  Insurance  Co.  v.  Smiih,  6  Q.  B.  D.  561,  50  Lu  J.  Q.  B. 
329, 45  L.  T.  N.  S.  411,  29  W.  R.  850. 

\q)  14  Geo.  III.  c.  78,  s.  86. 

(r)  BvUock  V.  Domitt  (1796),  6  T.  R.  650.  Pym  v.  EUuikbwm, 
3  Yes.  Jun.  34.  Chesterfidd  v,  Bdiont  2  Com.  627.  Digby  v.  Atkin- 
soUf  4  Camp.  275.     Loader  v.  Kemp,  2  C.  &  P.  375. 

(a)  Duke  of  Hamilton* s  Trustees  v.  Fleming,  9  C.  S.  C.  (3rd  aeries) 
329,  and  also  Forbes  v.  Border  Counties,  11  C.  S.  C.  (3rd  aeries)  278. 
PlaU  V.'  Kerry,  7  Lr.  Can.  Jur.  80. 

(0  Re  Skingley,  3  M'N.  &  6.  221,  per  Truro  C.  Qregg  v.  CoaUs, 
23  Beav.  33,  2  Jur.  N.  S.  964,  per  Romilly,  M.  R.  4  W.  R.  71?. 

(tt)  46  ^  47  Viot.  0.  52,  B.  55. 
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The  tenant  who  has  covenanted  **  to  repair  and  inaurabie 
in  repair"  has  an  insurable  interest    in  the  ^Jl^t  under 
premises  sufficient  to  support  a  policy  in  his  own  ^^enant  to 
name  for  the  full  value  thereof.     Such  insurance  is 
in  effect  a  re-insurance  of  his  own  liability.     Con-  poBition  of 
sequently  if  the  landlord  insured  too,  the  insurers  I»nX^  and"" 
would  not  be  entitled  to  demand  contribution  iTiter  se;  ^^^^  *»««" 
but  the  insurer  of  the  landlord  would  be  entitled 
either  to  subrogation  to  the  landlord's  rights  on  his 
covenant  against  the  tenant,  or  to  return   of  the 
policy-money  if  the  landlord  had  enforced    these 
rights  (x). 

The  covenant   to  repair    makes    the   tenant   an  Effect  of 
insurer  to  the  full  value  of  the  premises  even  if  he  repair*and  to 
also  covenants  to  insure  for  a  fixed  sum.    The  latter  '"^"^  ^^ 
covenant  is   a  collateral  security  to  the  landlord, 
lessening  but  not  limiting  the  tenant's  liability,  as. 
he  remains    absolutely  liable  to    reinstate    on   his 
covenant  to  repair  (y). 

It  is  consequently  advisable  to  exclude  from  the  How  liability 

*.",  „,  -  1*3  insurer  is 

covenant  to  repair  the  case  of  loss  or  damage  by  excluded, 
fire.     By  so  doing,  the  tenant  removes  from  himself 
all  liability  as  an  insurer,  and  limits  his  liability  to 
the   case    of  breach    of   his  covenant    (if   any)    to 
insure  {z). 

A  covenant  to  insure  is  not  personal,  but  a  cove-  covenant  to 
nant  to  do  something  in  respect   to  the  property wiThian™ 
demised,  and  is  available  to  assignees  {a)  of  the  re- 
version against  the  tenant  or  his  assignees  (&). 

(i)  DarreU  v.  Tibbiis,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  29  W.  R. 
66, 42  L.  T.  N.  S.  797.     Andrews  v.  Patriotic  Co.,  18  L.  R.  Jr.  355. 

(y)  Digby  v.  Atkinson,  4  Camp.  278  (1815),  per  EUenborough,  C. J. 
Pe%niaU  v.  Harbome,,  1 1  Q.  B.  368,  17  L.  J.  Q.  B.  94,  12  Jur.  ^  59. 

(2)  WeigaU  v.  Waters,  6  T.  R.  488.  See  the  covenants  in  Darrelt  v. 
Tibbits,  cited  supra,  p.  305. 

(o)  Bullock  V.  DomtU,  6  T.  R.  650.    44  &  4";  Vict.  c.  41,  8.  10. 

(b)  Douglas  v.  Murphy  (1858),  16  U.  C.  (Q.  B.)  116.  Ver/ion  v. 
Smith,  5  B.  &  Aid.  i.  Doe  v.  Oladwin,  6  Q.  B.  953.  Piatt  on  Cove- 
nanta  183, 186-189. 
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The  landlord  is  never  in  England  an  insurer.  He 
is  not  bound  at  Common  Law  to  rebuild  in  case  of 
fire ;  in  fact,  he  cannot  enter  upon  the  demised  pre- 
mises during  the  term  except  for  breaches  of  the 
terms  of  the  lease,  and,  if  he  went  in  to  rebuild, 
would  be  a  mere  trespasser. 

If  the  landlord  insures  himself  against  any  risk 
not  thrown  on  the  tenant  by  the  contract,  and  a  fire 
occurs,  the  tenant  has  no  equity  to  compel  him  to 
apply  the  proceeds  of  the  insurance  in  repair  of  the 
damage  (c).  Such  insurance  is  a  precaution  for  the 
landlord's  own  benefit.  He  alone  is  entitled  to 
benefit  by  it,  and  there  is  no  privity  between  the 
tenant  and  the  insurer. 

If  the  landlord  has  covenanted  to  repair  the  part 
burnt  down,  the  tenant  can  only  sue  the  landlord  on 
that  covenant,  and  must  go  on  paying  his  rent  in. 
such  a  case  even  if  the  premises  are  burnt  down  (rf). 
But  though  it  is  doubtful  if  he  has  the  power  to 
attach  the  policy -moneys  when  they  have  once 
reached  the  landlord's  hands,  and  require  them  to 
be  employed  to  repair  the  damage  in  respect  oC, 
which  they  were  paid,  he  can,  as  a  person  interested, 
in  the  premises,  give  notice  to  the  insurer  (e)  to 
employ  them  towards  reinstating  such  damage,  and 
in  that  way  obtain  what  he  seeks. 

"  The  law  of  Scotland  is  much  more  favourable  to 
a  tenant  than  the  law  of  England.  In  England  it 
appears  to  be  the  rule  that  even  if  the  premises  let 
should  be  wholly  destroyed  by  fire,  the  tenant  must 
continue  to  pay  rent  for  the  term  of  his  lease.  In 
Scotland  a  much  more  reasonable  and  equitable  rule 
prevails.  If  the  premises  let  have  been  so  destroyed 
or   severely  damaged    that   they  have  become  no 

(c)  Leeds  y.  CJieetham  (1827),  per  Leach.  M.R.,  i  Sim.  146,  150, 
50  L.  J.  0.  S.  Ch.  105.     Lofft  V.  Denie  (1859),  L.  J.  Q.  B.  168. 

(d)  Leeds  v.  Cheetham,  i  Sim.  146. 
(c)  14  Geo.  III.  c.  78,  8.  83. 
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longer  fit  for  occupation  for  the  purpose  for  which 
they  were  let,  the  tenant,  being  deprived  by  damnum 
fatale  of  the  subject  for  which  he  agreed  to  pay 
rent,  is  free  from  the  obligation  to  do  so.  This 
equitable  rule,  however,  is  subject  to  conditions, 
one  of  which  is  that  the  part  destroyed  must  be 
essential"  (/). 

A  covenant  to  insure  is  now  a  usual  covenant  in  a  corenant  to 
lease,  which  a  landlord  is  entitled  to  have  inserted  ^UJJJ®  *"  * 
in  pursuance  of  an  agreement  to  take  a  lease  with  covenant, 
the  usual  covenants.     And  the  lessee  cannot  demand 
to  have  it  qualified  by  an  exemption  from  the  rent 
if  the  house  is  destroyed  (g), 

A  covenant  to  insure  does  not  make  the  tenant 
an  insurer,  but  obliges  him  to  find  security  of  a 
certain  kind  to  protect  the  landlord  against  the  risk 
of  fire.  An  insurance  under  it  is  of  the  landlord's 
interest. 

The  covenant  to  insure  is  not  void  for  uncertainty  Form  of 
where  neither  the  words  against  fire  nor  the  name  JJ^J^^'  ^ 
of  the  office  is  mentioned  (A).  It  is  usual  either  to 
name  particular  insurers  or  to  insert  the  words 
"  some  sufficient  office "  (i.e.,  solvent  insurers),  or 
"  some  office  to  be  approved  by  the  lessor."  But 
the  most  satisfactory  method  is  for  the  lessor  to 
insure  and  charge  the  premiums  as  an  additional 
rent.  This  method,  if  with  the  addition  of  a  cove- 
nant by  him  to  spend  the  proceeds  in  reinstatement, 
leaves  nothing  to  be  desired. 

Damages  for  breach  of  a  covenant  to  repair  if  a  Damages  for 
fire  has  happened  are  measured  by  the  cost  of  re-  c^ant  to 
building  (i).  "p**""- 

(/)  AUan  V.  Marldaridy  20  Sc  .L.  R.  268.     Duff  v.  FUming,  8  C.  S.  C. 
(3id  series)  769. 
ig)  Sharp  v.  MiUigan,  23  Beav.  419. 
{h)  Doe  V.  Shewinj  3  Camp.  134. 
(t)  Mayne  on  Damages  285  (7th  ed.).  .     <     j 
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Damages  for  breach  of  a  covenant  to  insure  would 
be  the  amount  of  damage  done  by  the  fire  not  ex- 
ceeding the  specific  amount,  if  any,  for  which  the 
insurance  was  to  be  made  (k). 

Where  the  covenant  is  to  insure  sufficiently,  and 
it  is  broken,  and  a  fire  happens,  the  measure  of 
damage  is  the  value  of  the  buildings,  &c.,  that  being 
the  limit  of  a  sufficient  insurance.  Damages  must 
not  be  calculated  so  as  to  give  new  for  old. 

It  is  no  answer  to  an  action  for  breach  that  the 
landlord  might  have  insured  and  charged  the  pre- 
mium as  an  additional  rent,  since  the  landlord  is 
entitled  to  rely  on  the  covenant  and  leave  the  tenant 
to  keep  the  buildings  insured  at  his  peril :  but  if  the 
tenant  breaks  his  covenant,  the  landlord  may  pay 
the  premium,  and  in  such  a  case,  if  a  loss  occurs, 
the  measure  of  damage  for  the  breach  will  be 
merely  the  amount  of  premiums  so  paid  (I). 

Where  no  loss  has  occurred,  the  measure  of 
damages  is  what  it  would  cost  the  landlord  to  put 
himself  into  the  position  in  which  he  would  have 
been  but  for  the  omission  of  the  defendant  (m),  i.€., 
the  premium  paid  to  keep  up  an  existing  policy,  or 
obtain  a  fresh  one,  or  take  out  one  if  none  has  been 
eflFected  (n). 

The  Courts  of  Equity  used  to  hold  that  breach  of 
a  covenant  to  insure  was  wilful,  and  one  for  which 
compensation  could  not  be  calculated  (o),  and  there- 
fore would  not  relieve  from  forfeiture  so  incurred. 
Hence  it  became  needful  to  pass  22  &  23  Vict.  c.  35, 
ss.  4-9.  No  forfeiture,  of  course,  was  worked  thereby, 
unless  so  stipulated ;  and  without  a  forfeiture  clause 

(fc)  Douglas  v.  Murj^,  16  U.  C.  (Q.  B.)  113.  Yates  v.  Dunskr, 
II  Ex.  15.  (/)  Douglas  v.  Murphy,  16  U.  C.  (Q.  B.)  116. 

(m)  Ma^ne,  Damages  295  (7th  ed.).  Charles  v.  AUin,  13  C.  B.  46- 
65. 23  L.  J.  C.  P.  197,  304. 

(n)  Charlton  v.  Driver,  2  B.  &  B.^4S.  QuiUer  v.  MapUaon,  9 
Q.  B.  D.  672,  52  L.  J.  Q.  B.  44, 47  L.  1?.  N.  S,  561,  31  W.  R.  75. 

(o)  Bolfe  V.  Harris,  2  Price  206  note.     Piatt,  Covenants  192. 


OBLIGATION   OF  TENANTS    TO   INSURE.  313 

the  remedy  for  the  breach  was  merely  an  action  for 


The  breach  must  be  substantial  to  work  a  for-  what  breach 
feiture.     Thus  an  insurance  in  the  lessor's  name  is  forfeitare. 
not  a  substantial  breach  of  a  covenant  to  insure  in 
name  of  lessor  and  lessee  (p). 

But  to  insure  in  joint  names  when  the  covenant 
is  to  insure  in  the  lessor's  would  be  a  substantial 
breach  {q\  since  the  lessee  could  in  such  a  case  give 
a  good  receipt  for  the  policy-moneys. 

To  leave  the  premises  uninsured  for  ever  so  short 
a  time  is  a  breach  (r). 

Where  a  breach  has  been  committed,  the  insurers  Forfeiture  not 
cannot  cure  the  forfeiture,  if  any,  incurred  thereby,  ante^difing 
by  dating  back  the  receipt  (s)  for  the  premium.         receipt. 

If  any  conduct  of  the  lessor  induces  the  lessee  to  Breach  of  cx>Ye- 
believe  he  is  doing  all  that  is  necessary  under  the  whOT^Jt*"""' 
covenant,  no  forfeiture  will  result  (^),since  an  estoppel  ^ST^^fof 
is  worked  by  the  lessor's  acts.  lewor. 

The  lessor  waives  the  forfeiture  if  he  accept  rent  waiyer  by 
falling  due  after  knowledge  of  the  breach ;  but  the  ^^^' 
breach  is  a  continuing  breach,  and  the  waiver  oper- 
ates only  as  to  the  portion  of  time  prior  to  such 
waiver  {u).  22  &  23  Vict.  c.  ,35  the  statute  govern- 
ing relief  against  breach  of  covenant  to  insure,  has 
been  repealed  by  44  &  45  Vict.  c.  41. 

Under  the  present  law  these  cases  are  only  im-  Relief  under 
portant  to  show  what  amounts  to  a  forfeiture,  for  the  ^'  ^'  * 

(p)  Havens  v.  MiddleUm,  lo  Ha.  641,  17  Jur.  271,  i  W.  R.  256. 
Doe  Y.  Peek,  i  B.  &  Ad.  428. 

(q)  PenniaU  v.  HaTbome,  12  Jur.  159,  12  Q.  B.  368,  17  L.  J.  Q.  B. 
94. 

(r)  Hey  v.  Wych,  2  Gale  &  D.  569,  12  L.  J.  Q.  B.  83,  6  Jur.  559. 
Doe  V.  Vlph,  13  Jur.  276,  18  L.  J.  Q.  B.  106. 

(«)  WU9(m  V.  WiUon,  14  C.  B.  616,  18  Jur.  581,  23  L.  J.  C.  P.  137. 

(0  Doe  V.  Bowe,  i  By.  &  M.  343.     Doe  v.  SvMon,  9  C.  &  P.  706. 

(n)  Doe  V.  Gladtoin,  6  Q.  B.  953.  Price  v.  Wormwood,  5  Jur.  N,  S. 
472,  33  L.  T.  149,  7  W.  R.  506.     Bridges  v.  Longman,  24  Beav.  27. 
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High  Court  has  now  power  to  relieve  against  such 
forfeiture  on  such  terms  as  seem  just ;  and  no  stipu- 
lation or  provision  in  a  lease  can  in  any  way  exclude 
this  jurisdiction  (x).  The  Court  may  relieve  upon 
terms  such  as  an  injunction  against  a  future  breach, 
or  restittUlo  in  integrum,  or  damages  estimated  in  the 
manner  already  indicated. 

It  may  be  further  observed  that  a  landlord  cannot 
now  succeed  in  his  action  for  a  breach  of  covenant  to 
insure,  if  he  seeks  a  forfeiture  in  such  action,  unless 
he  has  served  a  notice  on  the  lessee  requiring  him 
to  remedy  the  breach  and  to  pay  a  money  compensa- 
tion for  the  breach ;  and  unless  the  lessee  fails  within 
a  reasonable  time  thereafter  to  remedy  the  breach  to 
the  landlord  s  satisfaction,  if  it  is  capable  of  being 
remedied.  Forfeiture  therefore  for  breach  of  cove- 
nant to  insure  is  now  virtually  impossible  (y). 

Through  the  repeal  by  the  Conveyancing  Act, 
1881,  of22&23  Vict.  c.  35,  ss.  4-9,  the  protection 
(no  longer  really  needed)  of  an  assignee  of  a  lease,  to 
whom  the  last  receipt  for  rent  has  been  produced,  is 
withdrawn.  On  the  other  hand,  the  landlord  no 
longer  has  the  benefit  of  an  informal  insurance  by 
the  tenant,  given  by  s.  7  of  that  Act. 

Where  the  tenant  covenants  to  insure  in  the 
landlord's  name,  he  is  not  entitled  to  receive  the 
policy-moneys  in  case  of  a  fire,  or  to  employ  them  in 
reinstatement,  or  to  reinstate  and  then  demand  the 
policy-moneys  (z). 

It  may  even  be  doubted  whether  if  he  allows  the 
landlord  to  receive  the  money  he  can  insist  on  its 
being  employed  in  reinstatement  (a).     But  he   is 

{z)  44  &  45  Vict.  c.  41,  s.  14  (2).  QuUter  v.  MapUwm^  9  Q.  B.  D. 
672,  52  L.  J.  Q.  B.  44,  47  L.  T.  N.  S.  561,  31  W.  R.  75.  Woodfall's 
Landlord  and  Tenant  367  (17th  ed.). 

(y)  44  &  45  Vict.  c.  41,  8.  14  (i). 

(2)  Garden  v.  In  ram,  23  L.  J.  Ch.  478,  per  Lord  St.  Leonards. 

(a)  See,  however,  Reynard  v.  Arnold,  10  Ch.  App.  386,  23  W.  R. 
804. 
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clearly  entitled  to  serve  a  notice  to  reinstate  upon 
the  insurer,  and  by  that  method  to  obtain  the  benefit 
of  the  policy  (6).  And  the  landlord  has  the  same  right 
respecting  any  insurance  effected  by  the  tenant  on 
his  own  account  (c). 

Where  the  lessee  is  under  covenant  to  insure,  and  separate  in- 
the  landlord  also  insures  the  same  interest  on  his  own  ^andi^  andi 
account,  the  landlord  would  seem  to  be  covered  in  J^J"*"''  ®"**^^* 
both  cases,  and  the  insurers  would  be  entitled  to 
contribution  inter  se,  where  the  insurances  exceeded 
the  whole  value  of  the  premises,  or  the  fire  was  only 
partial.     But  in  such  case  the  landlord  will  not  be 
allowed  to  increase  the  liability  of  the  tenant  or  to 
diminish  the  benefit  of  his  policy,  and  will  be  obliged 
to  bring  into  account  what  he  has  received  on  his 
policy  (rf).     For  instance,  if  both  insured  for  ^500  pouWe 
on  a  house  worth  ;^7oo,  in  case  of  total  loss  ;^35o  "*^^***"®®- 
would  be  paid  on  each  policy,  and  the  landlord  would 
be  obliged  to  account  to  the  tenant  for  ^^150,  the 
amount  whereby  the  benefit  of  the  latter's  policy 
effected  under  a  covenant  in  his  lease  would  be 
diminished.     If  damage  were  done,  say  to  j^ioo, 
each  would  receive  ;^5o.     But  the  landlord  would 
have  to  hand  over  the  ;^5o  which  he  received,  or 
spend  it  in  reinstatement. 

Where  a  tenant  being  under  a  covenant  to  repair, 
&c.,  but  not  to  insure,  does  insure,  such  policy  is  not 
an  insurance  of  the  landlord  s  interest,  but  of  the 
tenant's  liability,  and  in  such  a  case  no  contribution 
would  take  place  between  the  insurers  if  the  landlord 
insured,  and  the  tenant  would  not  be  harmed  by  such 
an  insurance  {e). 

Where  a  tenant  bound  to  insure  has  an  option  to  option  to 
purchase,  he  can  insist  on  the  proceeds  of  a  policy  ^^nt  bound 


to  Insure. 


(fc)  Under  a.  83  of  14  Geo.  III.  c.  78. 
(c)  ^eyruird  v.  Arnold,  supra.  [d)  Ibid. 

l«)  DarreU  v.  Tibbits,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  29  W.  R. 
66, 42  L  T.  N.  S.  797. 


3i6 


THE   LA.WS    OF   INSURANCE. 


Tenant^s 
inaorable 
Interest  In 
rent. 


effected  by  him  being  taken  pro  tanto  in  satisfaction 
of  the  purchase-money  (/). 

A  covenant  to  pay  rent  continues  in  force  even 
after  the  destruction  of  the  property  in  respect 
whereof  it  is  payable  (g).  This  liability  gives  the 
tenant  who  incurs  it  an  insurable  interest  in  his 
rent  which  most  offices  are  willing  to  cover.  Where 
the  covenant  to  pay  rent  is  so  qualified  as  to  exclude 
this  liability,  the  rent  will,  in  case  of  a  partial  loss, 
be  apportioned  Qi).  But  even  a  covenant  excluding 
the  liability  to  repair  in  case  of  casualties  by  fire 
will  not  remove  the  liability  for  rent  (t).  It  is 
therefore  prudent,  in  all  cases  where  liability  to  pay 
rent  in  case  of  fire  is  not  clearly  excluded,  for  the 
lessee  to  insure  his  rent. 

Where  a  tenant  is  in  no  way  responsible  in  case 
of  fire,  he  may  still  be  entitled  to  insure,  to  secure 
himself  against  loss  of  the  benefit  of  his  term  by  the 
happening  of  a  fire,  or  loss  of  premises  for  which  he 
is  liable  to  pay  rent  for  a  term.  But  the  value  of 
the  tenant  s  interest  not  being  commensurate  with 
the  value  of  the  fee-simple,  he  could  not,  on  an  in- 
surance on  his  own  interest,  recover  the  fee-simple 
value  (A)  except  by  way  of  reinstatement  To  hold 
otherwise  would  enable  him,  by  adequate  insurance, 
in  case  of  fire  to  put  himself  into  the  freeholders 
shoes. 


Covenant  to  Where  a  contract  is  made  to  insure  the  property 

Bwktiptcy  of  of  another,  and  that  is  burnt,  and  the  contractor 
coyentntor.      bocomes  bankrupt,  the  owner  of  the  property  may 

(/)  Reynard  y.  Amoid,  supra, 

ig)  Holzapfd  v.  Baker,  i8  Yes.  115.  Baker  v.  Holzapfel,4  Taunt 
45  (1811).  Lofft  V.  Den%8,  28  L.  J.  Q.  B.  171.  Packer  Y.Gibbins, 
I  Q.  B.  421.     izon  V.  Gorton,  5  Bing.  N.  C.  501  (1839). 

{h)  Taylor  v.  Caldwdl,  3  B.  &  S.  826 ;  32  L.  J.  Q.  B.  164,  n  W.  R. 
726,  8  L.  T.  N.  S.  356. 

(t)  Belfoar  v.  WeaUm,  i  T.  R.  310  (1786),  and  Pender  v.  Aindiff 
(1767)  therein  cited. 

{k)  CasteUain  v.  Preston,  1 1  Q.  B.  D.  380,  per  Bowen,  L.  J. ;  reported 
also  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557. 
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prove  in  the  bankruptcy  for  the  value  of  the  pro- 
perty lost.  It  does  not  seem  to  matter  whether  the 
contract  is  to  effect  an  insurance  or  one  to  be  liable 
for  damage  by  fire.  But  the  claim  of  the  owner 
must  arise  from  damage  suffered  before  the  bank- 
ruptcy. It  might  at  first  seem  a  mere  claim  for 
unliquidated  damages,  but  the  Court  in  the  case 
cited  below  held  that  the  quantity  and  quality  of 
the  timber  was  settled  before  the  bankruptcy,  and 
that  the  value  was  regulated  by  the  market  price, 
and  that  a  proof  for  its  value  at  that  price  was 
admissible  (I). 

(/)  £x  parte  BaUman,  25  L.  J.  Bkcy.  19,  2  Jur.  N.  6.  365. 
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CHAPTER  XV. 


MORTGAGE. 


Mortgagor's      TuE  mortsfagor  and  his  assignee  in  bankruptcy  has 
interesi.  an  insurable  interest  in  so   mucli  of  the  property 

mortgaged  by  him  as  is  of  an  insurable  nature. 
Whatever  the  number  of  mortgages  he  is  equitable 
owner  still,  and  his  right  to  insure  remains  co- 
extensive with  the  value  of  the  property  (a).  In 
case  of  loss  the  mortgagor  has  a  perfect  right  to  look 
to  his  indemnity  from  the  insurers  as  a  means  of 
discharging  the  incumbrances  in  the  place  of  the 
property  itself.  The  incumbrances  do  not  cease  with 
the  loss,  and  the  whole  loss  is  the  mortgagor's  and 
he  remains  personally  liable  for  the  mortgage  debt ; 
for  "  every  mortgage  implies  a  loan,  and  every  loan 
implies  a  debt,  for  which  the  property  of  the 
borrower  is  liable,  though  he  have  neither  entered 
into  a  bond  nor  covenant  for  payment  of  it "  (J). 

Mortgagor's  The  mortgagor's  insurable  interest  in  the  mort- 

onforedMo^.  gaged  properties  does  not  cease  until  foreclosure 
absolute,  and  the  extinction  of  all  equities  in  his 
favour  (c) ;  and  in  Canada  until  the  mortgage  debt 
has  been  paid,  though  foreclosure  has  taken  place, 
on  the  ground  that  the  mortgagor  is  still  Uable  (d). 
In  a  recent  American  case  the  mortgagor  was  held 
to  have  an  interest  though  the  mortgagee  had  sold, 
as  the  sale  was  set  aside. 

(a)  Olover  v.  Black,  i  Wm.  BL  396,  3  Burr.  1394. 

(b)  Fisher,  Mortgaffes,  vol.  2,  p.  679. 

(c)  Thompson  v.  (Mint,  4  Madd.  438.    See  Anffell  Ins,  p.  100  for 
American  cases  hereon.     SUphe'M  v.  lUinois,  43  111.  327. 

{d)  Parsons  v.  Queen  Insurance,  29  U.  C.  (C.  P.)  188,  211.    This 
case  came  to  the  Privy  Ck>uncil  on  another  point,  7  App.  Cas.  96. 
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A  mortgagee  as  such  has  only  a  partial  interest  in  Mortgagee's 
any  insurable  property  comprised  in  his  security,  t^l^ 
His  mortgage  interest  is  limited  to  the  amount  of 
his  mortgage  debt  by  the  terms  of  14  Geo.  III. 
c.  48  (e).  Any  fire  policy  effected  in  virtue  of  his 
mortgage  interest  is  merely  a  collateral  security  for 
his  debt,  for  "  the  contract  of  insurance  contained  in 
a  marine  or  fire  policy  is  a  contract  of  indemnity  and 
indemnity  only,  and  the  insured,  in  case  of  a  loss 
against  which  the  policy  has  been  made,  shall  be 
fully  indemnified,  but  shall  never  be  more  than  fully 
indemnified  "  (/).  Such  mortgage  interest  has  in 
New  Brunswick  been  decided  to  end  on  foreclosure 
absolute,  and  if  a  fire  happen  thereafter  the  mort- 
gagee cannot  recover  on  the  policy  efifected  by  him 
as  mortgagee  (g) ;  and  he  cannot,  in  case  of  a  fire, 
recover  more  than  the  amount  due  at  the  time  of 
the  fire  upon  his  security,  because  that  is  the 
measure  of  his  loss,  and  the  contract  is  only  one  of 
indemnity.  The  same  rule  also  exists  in  Canada  (h). 
Such  a  policy  will  not,  according  to  some  American 
authorities,  cover  further  advances,  unless  it  be  Further 
specially  so  stipulated  (i),  so  that,  though  the  mort-  ^"*^- 
gage  deed  may  contemplate  further  advances,  only 
the  unpaid  balance  of  the  amount  due  at  the  time 
when  the  policy  was  eflFected  can  be  recovered.  This 
would,  however,  seem  to  be  at  variance  with  English 
law ;  for  ''  a  person  who  has  a  limited  interest  may 
insure  nevertheless  on  the  total  value  of  the  subject- 
matter  of  the  insurance,  and  he  may  recover  the 

(e)  See  per  Bowen,  L.J.,  in  GaateUain  v.  Preston,  1 1  Q.  B.  D.  380, 
52  L.  J.  Q.  B.  366  at  376,  49  L.  T.  N.  S.  29,  31  W.  R.  557. 

(/)  CasieOain  v.  Preston,  1 1  Q.  B.  D.  386,  per  Brett,  L.  J. 

[g)  Oaskin  y.  Phceniz,  6  Allen  (New  Bruns.)  429.  See  also  Smith 
y.  Columbian^  17  Penn.  253.  Seeing  that  he  has  only  insured  a 
special  interest,  and  not  the  premises.  But,  contra,  see  Bailey  v. 
American  Ins.  Co.,  $  McCrary  (U.  S.  Circ.  Ct.)  221. 

{k)  Ogden  v.  Montreal,  3  U.  C.  (C.  P.)  497,  and  see  Ebsworth  v. 
AUiance  Co.,  43  L.  J.  C.  P.  394  n.,  a  case  of  insurance  of  a  partial 
interest  or  lien.  And  also  Johnston  v.  North  British  and  Mercantile 
I  Hohnee  (U.  S.  Circ.  Ct.)  117.  Humphreys  v.  Hartford  Fxre^  15 
BUtch.  (U.  S.  Circ.  a.)  504. 

(i)  8mith  V.  Columbia^  17  Penn.  253. 
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whole  value  subject  to  these  two  provisions.  First  of 
all,  the  form  of  his  policy  must  be  such  as  to  enable  him 
to  recover  the  total  value,  because  the  assured  may 
so  limit  himself  by  the  way  in  which  he  insures  as 
not  really  to  insure  the  whole  value  of  the  subject- 
matter  ;  and  secondly,  he  must  intend  to  insure  the 
whole  value  at  the  time  "  (k).  It  therefore  seems  that 
if  the  policy  is  such  as  to  cover  the  full  value  of 
the  property  insured,  the  mortgagee  might  recover 
to  the  full  extent  of  his  interest  therein,  whether 
such  interest  were  created  by  original  advance  or 
further  advance.  The  mortgagor  has  no  interest  in 
a  mortgagee's  policy  eflFected  with  the  mortgagee's 
own  moneys,  and  not  in  pursuance  of  any  agreement 
between  them  (l), 

Mortg»gorVi  But  by  the  operation  of  s.  83  of  the  old  Metro- 

mortga^'8      politau  Building  Act  (m)    (left  unrepealed  by    the 
i»i*cy-  Metropolitan  Buildmg  Act,  7  &  8  Vict.  c.  84),  the 

mortgagor  may  insist  on  the  proceeds  of  a  mort- 
gagee's policy  being  applied  towards  reinstatement, 
and  thus  the  policy  might  enure  for  the  benefit  of 
the  estate  (71). 

Mortgagee's  In  the  abscncc  of  express  stipulation,  a  mortgagee 

p!^i^t"^^  could  not,  independently  of  statute  (0),  charge  in 
account  the  premiums  paid  by  him  upon  an  insur- 
ance of  the  property  against  fire  (jp),  nor  could  he 
(even  though  the  mortgagor  had  covenanted  to  in- 
sure against  fire  and  neglected  to  do  so)  as  against 
a  subsequent  incumbrancer,  himself  insure  the 
mortgaged  premises  and  add  the  sums  so  piud  to 

[k)  CasteUain  y.  Preston,  11  Q.  B.  D.  at  398,  per  Bowen,  L.J.  See 
note  (e)  awpra. 

(/)  Dobson  V.  Land,  8  Hare  216, 14  Jur.  221,  19  L.  J.  Ch.  484.  King 
V.  State  Mutual,  61  Maes.  (7.  Gush.)  i.  Nordyke  Co.  v.  Cfery,  i  Aul 
St.  Bep.  219  and  notes.  (m)  14  Geo.  III.  0.  78. 

(n)  Ex  parte  Ooreley,  4  De  G.  J.  &  S.  477.  13  W.  R.  60,  34  L.  J. 
Bkcy.  I,  II  L.  T.  N.  S.  319,  10  Jur.  N.  S.  1085.  Westminster  Fire  v. 
Glasgow,  doc,  13  App.  Gas.  699. 

(o)  44  &  45  Vict.  c.  41,  8.  19  (2). 

{p)  BeUamy  v.  Brichenden,  2  J.  &.  H.  137. 
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his  mortgage  debt  (q).  Chattels  do  not  come  within 
the  scope  of  14  Geo.  III.  c.  78,  s.  83,  and  reinstate- 
ment of  them  cannot  be  had.     Consequently    the  Not  obliged  to 

1  «    .  .  .        reln§tate 

mortgagee  cannot  be  made  to  expend,  m  reinstating  fixtures, 
fixtures  which  were  not  attached  to  the  freehold, 
money  arising  from  an  insurance  thereon  effected  on 
his  own  account  (r). 

If  the  mortgagor  after  the  mortgage,  and  in  the  Mortgagee's 
absence  of  any  agreement  by  him  to  insure,  does  mortgagor's 
msure,  the  mortgagee  could  not,  until  the  passing  of  p°"*'^- 
the  Conveyancing  Act,  1881,  claim  to  be  paid  out 
of  the  proceeds  of  such  insurance  (s).     He  could, 
however,  if  the  insurance-money  had  not  been  paid 
over,  insist  on  its  being  applied  in  reinstatement  (t). 
Now,  however,  by  the  Conveyancing  and  Law  of  Pro-  Conveyancing 
perty  Act,  1881  (w),  a  mortgagee,  where  the  mort-    ^'^ 
gage  is  made  by  deed,  will  have  the  power,  to  the 
like  extent  as  if  it  had  been  expressed  in  terms  by  conreyancing 
the  mortgage  deed,  "  at  any  time  after  the  date  of       *'  ^^' 
the   mortgage    deed,  to    insure   and  keep  insured 
against  loss  or  damage  by  fire  any  building,  or  any 
eflFects  or  property  of  an  insurable  nature  whether 
affixed  to  the  freehold  or  not,  being  or  forming  part 
of  the  mortgaged  property ;  and  the  premiums  paid 
for  any  such  insurance  shall  be  a  charge  on  the 
mortgaged  property  in  addition  to  the  mortgage- 
money,  and  with  the  same  priority,  and  with  interest 
at  the  same  rate  as  the  mortgage-money  "  (x). 

And  by  s.  23  of  the  same  Act  it  is  provided  that  Conveyancing 
• — "(i)  The  amount  of  an  insurance  eifected  by  a^®^*'*^* 
mortgagee  against  loss  or  damage  by  fire  under  the 
power  in  that  behalf  conferred  by  this  Act  shall  not 

(?)  Brook  V.  Stone,  34  L.  J.  Ch.  251,  12  L.  T.  N.  S.  114,  13  W.  R. 
401  (1865). 

(r)  Ex  parte  Ooreley,  ubi  supra.  Re  Quiche's  Trusts,  PoUimore  v. 
Quidoe,  (1908)  I  Ch.  887,  ante,  286. 

is)  n  Dav.  56.  Lees  v.  Whiteley,  2  Eq.  143,  35  L.  J.  Ch."  412, 
14  L.  T.  N.  8.  472,  14  W.  R.  534.     See  Angell  114,  a.  60. 

<0  Ex  parte  Ooreley^  ubi  supra, 

(u)  44  &  45  Viot.  c.  41.  {x)  S.  19,  clause  2. 

X 


322  THE   LAWS   OF   INSURANCE. 

exceed  the  amount  specified  in  the  mortgage  deed, 
or,  if  no  amount  is  therein  specified,  then  shall  not 
exceed  two  third  parts  of  the  amount  that  would  be 
required  in  case  of  total  destruction  to  restore  the 
property  insured. 

"(2)  An  assurance  shall  not,  under  the  power 
conferred  by  this  Act,  be  effected  by  a  mortgagee  in 
any  of  the  foUowirig  cases  (namely)  : — 

*'  Where  there  is  a  declaration  in  the  mortgage 
deed  that  no  insurance  is  required. 

*'  Where  an  insurance  is  kept  up  by  or  on  behalf 
of  the  mortgagor  in  accordance  with  the  mortgage 
deed. 

"  Where  the  mortgage  deed  contains  no  stipula- 
tion respecting  insurance,  and  an  insurance  is  kept 
up  by  or  on  behalf  of  the  mortgagor,  to  the  amoimt 
in  which  the  mortgagee  is  by  this  Act  authorised  to 
insure. 

"(3)  All  money  received  on  an  insurance  effected 
under  the  mortgage  deed  or  under  this  Act  shall,  if 
the  mortgagee  so  requires,  be  applied  by  the  mort- 
gagor in  making  good  the  loss  or  damage  in  respect 
of  which  the  money  is  received. 

"  (4)  Without  prejudice  to  any  obligation  to  the 
contrary  imposed  by  law,  or  by  special  contract,  a 
mortgagee  may  require  that  all  money  received  on 
an  insurance  be  applied  in  or  towards  discharge  of 
the  money  due  under  his  mortgage." 

Puisne  Query  whether  puisne  incumbrancers  who  have 

and  insured  can  require  the  amount  payable  to  prior 

incumbrancers  under  another  policy  to  be  applied 

in  reinstating  the  premises  (y). 

The  Act  imposes  no  obligation  to  insure  upon  the 
mortgagor.     It  simply  gives  in  certain  cases  to  the 

(y)  WutmiTister  Fire  Ofice  t.  Cflaagow,  dhc,  13  App.  Cas.  699  (see 
Lonl  Selbome*8  opinion  at  page  714),  59  L.  T.  641. 


relnstAtement. 
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mortgagee  the  power  to  effect  and  keep  up  a  policy 
and  pay  the  premiums,  which  will  become  a  charge 
on  the  mortgaged  property  in  addition  to  the  mort-  Remarkg  on 

J   ^T.  ^  11.  Conveywiclngr 

gage  money,  and  the  mortgagee  can  only  charge  Act,  1881. 
the  mortgagor  the  premiums  on  an  insurance  not 
exceeding  the  amount  agreed  in  the  mortgage  deed, 
or,  if  none  be  there  agreed,  two-thirds  of  the  cost  of 
reinstating,  s.  23  (i),  and  he  cannot  charge  the 
mortgagor  with  premiums  in  the  face  of  contrary 
stipulations. 

The  Act  applies  only  to  a  mortgage  by  deed.  Act  appuee  to 
Where  an  equitable  mortgage  exists  with  an  agree-  ^J?*^  ^^ 
ment  to  execute  a  legal  mortgage,  the  mortgagee  can 
compel  the  execution  of  the  latter ;  but,  it  would 
seem  from  the  terms  of  the  Act,  could  not  exercise 
his  statutory  rights  until  the  execution  of  such  deed. 

The  limit  of  insurance  for  which  the  premiums  xwo-twrda 
can  be  charged  to  the  mortgagor,  two-thirds  of  the  Iwef  **""' 
cost  of  reinstatement,  seems  based  on  the  usual  limit 
of  a  mortgagee's  adyance. 

The  Act  provides  for  a  defect  in   s.   83  of  14  Reinstatement 
Geo.  III.  c.  78,  by  giving  the  mortgagee  a  power  to  ^2^^"^*^^" 
insist  on  the  proceeds  of  any  insurance  effected  under  ^^*- 
the  mortgage  deed  or  the  Act  being  employed  in  re- 
instating the  premises,  s.  23  (3),  whether  the  same 
have  or  have  not  been  paid  over  to  the  insurer. 
S.  83  only  compels  insurers  to  reinstate  on  the  re- 
quest of  parties  interested  in  the  property  insured, 
but  does  not  oblige  either  of  such  parties,  to  whom 
the  insurer  may  have  paid  over  the  insurance-money, 
to  reinstate  on  the  request  of  the  other  parties  inte- 
rested.  These  statutory  provisions  do  not  affect  the 
mortgagee's  right  to  insure  the  whole  amount  of  his 
mortgage  debt  in  a  case  where  he  is  insufficiently 
secured  by  policies  to  the  amounts  aforesaid.     But  conveyancing 
he  would  be  unable  to  charge  the  mortgagor  with -^«'*^'*«, 

•  ■I  ,  o  00  mortgagees 

tue  premiums  on  any  amount  in  excess  of  what  is  right  to  ehaige 
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pranilams,  not 
hia  right  to 
Ixuare. 


Settled  Land 
Act,  1882. 


Insurance  on 
improvementi 
not  payable  to 
mortgfagee. 


specified  in  the  statute,  and  would  be  liable  to  have 
the  proceeds  of  his  policy  applied  in  reinstating  the 
premises  if  the  mortgagor  so  desired  it  (2). 

Where  improvements  are  eflfected  under  the 
Settled  Land  Act,  1882  (a),  and  the  tenant  for  life, 
or  any  successor  having  a  limited  interest,  is  obliged 
to  insure  the  same  under  s.  28  (i)  it  would  seem 
that,  if  these  improvements  were  damaged  by  fire, 
the  tenant  for  life,  or  successor,  could  not  pay  the 
proceeds  of  an  insurance  on  such  improvements  to 
a  mortgagee  thereof  without  becoming  liable  to  the 
remainderman,  s.  28  (5). 

Mortgagee  of        And  if  a  lessec  insured  in  pursuance  of  his  cove- 
SiJt^utiS^to  ^^^^  ^  ^^  lease,  it  would  seem  that  the  mortgagee 
policy-money,    of  the  leasehold  interest  could  not  claim  the  pro- 
ceeds of  the  policy  (b)  as  against  the  lessor. 

Besides  those  cases  in  which  the  insurance  has 
been  effected  either  without  any  stipulation  between 
the  parties  or  to  supplement  a  default  by  the  mort- 
gagor, questions  arise  as  to  the  proceeds  of  policies 
effected  under  contract. 


Kight  to  pro- 
ceeds of  policy. 
Where  cove- 
nant to  repair 
broken. 


Covenant  to 
insure. 


Where  lessor  or  lessee  covenants  to  repair,  the 
covenantee  would  have  no  claim  on  a  fire  policy 
taken  out  for  the  purpose  of  protection  against 
liability  to  repair  in  case  of  fire  (c),  but  it  would  be 
different  in  case  of  a  covenant  to  insure.  In  Garden 
V.  Ingram  (d)  a  lessee  under  covenant  to  insure  and 
apply  the  proceeds  of  the  policy  in  reinstatement 
mortgaged  his  term,  the  mortgage  deed  containing 
no  covenant  as  to  insurance.  A  policy  was  on  foot 
in  accordance  with  the  lease,  when  a  fire  happened, 
and  the  mortgagee  had  assigned  his  interest  with 

(2)  Beynard  v.  Arnold,  10  Ch.  App.  386,  23  W.  R.  804. 

(o)  45  &  46  Vict.  c.  38,  amended  by  50  &  51  Vict.  c.  30,  s.  2. 

(6)  44  ft  45  Viet.  c.  41,  8.  23  (4),  but  see  Garden  v.  Ingram,  23 
L.  J.  Cb.  274,  23  L.  J.  478. 

(e)  Brown  v.  QaiUer,  2  Eden  210,  Amb.  619.    Leeds  v.  Chedham, 
I  Sim.  146,  5  L.  J.  0.  S.  Ch.  105. 
^    {d)  23  L.  J.  Ch.  478. 
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benefit  of  policy.  The  Lord  Chancellor  decided  that 
the  mortgagor  could  not  claim  a  lien  upon  the 
policy  for  money  expended  by  him  voluntarily  in 
reinstatement,  as  both  insurance  office  and  lessor 
could  insist  upon  the  policy-moneys  being  wholly 
expended  on  reinstatement.  He  decided  further, 
that  since  the  object  of  the  insurance  was  reinstate- 
ment, the  mortgj^or  could  not  claim  the  policy- 
moneys  as  against  the  mortgagee  so  as  to  defeat 
that  object ;  and  that  such  being  the  original  desti- 
nation of  the  money,  and  the  lessee  being  powerless 
to  prevent  reinstatement,  it  was  immaterial  to  decide 
whether  the  benefit  of  the  policy  passed  to  the 
mortgagee's  vendee. 

The  mortgagee  had  exercised  his  power  of  sale  with 
benefit  of  policy,  so  that  the  lessee's  interest  in  the 
premises  had  ceased.  This  was  held  not  to  affect  the 
validity  of  the  policy,  inasmuch  as  the  lessor's  interest 
in  the  premises  continued,  but  to  deprive  the  lessee 
of  all  benefit  of  the  indemnity  promised  by  the 
policy,  since  he  had  not  the  property  in  respect  of 
which  it  was  to  be  given.  In  an  American  case, 
where  a  mortgage  contained  a  covenant  by  the  mort- 
gagor to  insure,  and  the  purchaser  of  the  equity  of 
redemption  obtained  by  his  agent  a  policy  payable 
in  case  of  loss  to  the  mortgagee,  the  latter  was  held 
entitled  to  the  proceeds  under  the  circumstances  of 
the  case  (e). 

This  case  enables  the  mortgagee,  not  to  appro- 
priate the  proceeds  of  the  lessee's  policy,  but  to  insist 
on  its  being  used  according  to  the  covenant.  In  the 
particular  case  the  mortgagee's  vendee  had  become 
by  conveyance  the  actual  lessee.  Now,  however,  the 
whole  difficulty  has  been  set  at  rest  by  s.  23  (4)  of 
the  Conveyancing  Act,  1881  (/). 


(e)  Reid  v.  M'Crum,  91  N.  Y.  412. 

(/)  See  Marriage  v.  Boyal  Exchange  Assurance,  18  L.  J.  01^  zi^. 
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No  rl{;ht  of 
relostatemeiit 
ander  bill  of 
sale. 


Mortgagee 
obliged  to 
transfer 
instead  of 
re-conve7. 


This  section  also  covers  Lees  v.  Whitdey,  2  Eq.  149, 
in  which  case  a  bill-of-sale  holder,  who  had  stipulated 
for  insurance  but  not  for  appropriation  of  the  policy- 
moneys  to  the  debt,  was  held  to  have  no  equity  to 
receive  the  proceeds  of  the  policy  as  against  the 
assignees  of  the  grantor,  who  had  become  bankrupt. 
Kindersley,  V.C.,  declined  to  import  any  term  into  the 
contract,  or  to  imply  it  from  the  nature  of  the  stipu- 
lation therein  contained.  A  bill  of  sale  on  chattels 
does  not,  as  would  a  mortgage  on  realty,  give  the 
holder  any  right  to  insist  on  reinstatement  (g). 

As  a  mortgagee  may  now  be  compelled  to  transfer 
his  mortgage  in  lieu  of  reconveyance  (A),  a  question 
may  arise  as  to  an  insurance  effected  in  his  name,  in 
pursuance  of  the  statutory  powers  given  by  ss.  19, 23, 
of  the  Conveyancing  Act,  1881. 

Since  the  premiums  in  respect  of  such  insurance 
are  to  be  a  charge  on  the  mortgaged  property  in 
addition  to  the  mortgage-money,  with  the  same 
priority  and  at  the  same  interest  (t),  it  would  seem 
that  the  mortgagor  could  compel  the  mortgagee  to  do 
all  things  necessary  to  obtain  the  assent  of  the  in- 
surers to  a  transfer  of  the  policy  with  the  mortgage, 
and  the  result  would  seem  to  be  the  same  if  the 
mortgagee  transferred  of  his  own  accord  instead  of  at 
the  request  of  the  mortgagor,  since  the  effect  of  the 
premiums  being  so  charged  on  the  property  is  vir- 
tually to  make  the  policy  a  part  of  the  security. 

The  position  of  the  insurers  is  not  altered  by  the 
Act.  They  could  not,  before  or  after  it,  be  compelled 
to  assent  to  a  transfer. 

Joint  insunmce      Where  mortgagor  and  mortgagee  effect  a  joint  in- 

Md"ma^I^.  surance  on  the  mortgaged  estate,  neither  can  apply 

the    proceeds  of   the    insurance,  which  is   a  joint 

(g)  Ex  parte  Oordey,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcy.  i,  11  Ll  T. 
N.  S.  319, 13  W.R.  60, 10  Jur.  N.  S.  1085.  Re Quiche*8 Tnuts,  321  supra, 
{h)  Conveyancing  Act.  1881  (44  &  45  Vict.  c.  41),  8.  15. 
(t)  S.  19. 
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security,  irrespectively  of  the  claims  of  the  other.  So 
the  assignees  in  bankruptcy  of  a  mortgagor  who  had 
received  the  proceeds  of  a  joint  policy  were  ordered, 
at  the  suit  of  the  mortgagee,  to  pay  them  into  the 
Court  of  Chancery,  although  they  had  already  been 
paid  into  the  mortgagor's  account  in  bankruptcy  {k). 

Nevertheless,  in  the  case  of  a  joint  insurance  the  Receipt  of  one 
receipt  of  the  one  who  had  the  policy  would  be'^®^®"*^- 
a  sufficient  discharge  to  the  insurance  company  (/) ; 
and  Lord  Denman  said  (m) :  "  The  covenant  to  in- 
sure in  the  names  of  three  persons  is  not  complied 
with  by  insuring  in  the  names  of  those  three  and 
another ;  that  other  party  may  receive  the  money 
from  the  insurance  company  in  case  of  fire  or  he 
may  release  an  action  brought  to  recover  the  amount." 

Premiums  paid  by  the  mortgagee  to  insure  the  power  to 
mortgaged  property  against  fire  will  not  be  allowed  p^l^jms 
to  the  mortgagee   in  his  account,  and   cannot  be  »»**]»«'^  "^« 

o  o  mortgagor. 

charged  on  the  mortgaged  property  except  by  express 
contract  in  that  behalf,  or  in  virtue  of  statutory 
powers  (n).  This  is  so  even  where  the  mortgagor  has 
covenanted  to  insure  and  the  mortgagee  has  paid  the 
premium  on  his  default.  In  such  a  case  the  mort- 
gagee cannot  add  the  premiums  so  paid  to  his  mort- 
gage debt  as  against  a  subsequent  incumbrancer  (o). 

The  principle  upon  which  the  decisions  cited  go  Principle  of 
is  that  if  the  mortgagee  insures  for  his  own  benefit,  *®®**'^°- 
and  is  not  liable  to  account  for  the  proceeds  of  his 
policy  in  case  of  a  loss,  he  cannot  debit  the  mort- 
gagor with    the    premiums.     Consequently,  where 

{k)  Sogers  v.  Orazebrooke,  12  Sim.  557. 

{I)  2  RoL  Abr.  410  (D.),  pt.  i,  5. 

(m)  Penniall  v.  Harbome,  12  Jur.  161,  17  L.  J.  Q.  B.  94,  11  Q.  B. 
368. 

(n)  Dobaon  v.  Land.Z  Ha.  216,  19  L.  J.  Ch.  484,  14  Jur.  pt.  2,  221. 
Bellamy  v.  Brickenden,  2  J.  &.  H.  137,  32  Beav.  434.  44  &  45  Vict, 
c.  41,  8.  19  (ii). 

(o)  Brooke  v.  8Ume,  34  L.  J.  Ch.  250,  12  L.  T.  N.  S.  ii4»  U  W.  R. 
401.  But  see  SchoUfM  y.  Lockwood,  33  L.  J.  Ch.  106,  9  Jur.  N.  S. 
738, 1258,  II  W.  R.  555,  where  Lord  RomiUy  allowed  them,  as  mort- 
gagor was  under  covenant  to  insure,  8  L.  T.  N.  S.  4P9, 
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When  the  insurance  is  authorised  by  the  mortgagor,  or 

mor^gree  miy  ^^  ^j^^  mortgage  deed,  and  is  for   the  mortgagor's 
premiunw.        benefit,  the  mortgagee  will  be  entitled  to  his  pre- 
miums, in  account  or  otherwise,  even  where  the 
policy  effected  by  him  does  not  actually  conform  to 
the  terms  of  the  deed  (p). 

These  rules  of  law  apply  only  to  such  mortgages,  if 
any,  as  were  effected  before  the  28th  August  i860, 
when  Lord  Cran worth  s  Act  came  into  operation  (g). 

All  mortgage  deeds  executed  between  that  date 
and  December  31,  1881,  both  inclusive,  come 
within  the  provision  of  that  Act,  which  was 
repealed  by  Conveyancing  Act,  1881,  s.  71  (i), 
but  by  s.  71  (2)  its  benefits  are  saved  for  instru- 
ments executed  before  the  commencement  of  the 
Conveyancing  Act,  1881,  the  provisions  whereof 
only  apply  to  deeds  executed  after  December  31, 
1 88 1  (r). 

By  Lord  Cranworth's  Act  (s.  11)  the  mortgagee  is, 
as  an  incident  of  his  mortgage,  given  the  power  to 
insure  and  keep  insured  against  fire  the  whole  or 
any  part  of  the  property  mortgaged,  whether  afiSxed 
to  the  freehold  or  riot,  which  is  in  its  nature  insur- 
able, and  to  add  the  premiums  paid  for  any  such  in- 
surance to  the  principal  money  secured,  at  the  same 
rate  of  interest.  But  such  power  will  only  take  effect 
or  be  exercisable  in  the  absence  of  an  express  declara- 
tion to  the  contrary  in  the  mortgage  deed,  and  may 
be  made  to  take  effect  subject  to  any  variations  and 
limitations  contained  therein  (s.  32); 

The  provisions  of  the  Act  seem  to  apply  only  to 
deeds  executed  after  its  passing  (s.  43)  (s). 

(p)  Dobaon  v.  Land^  4  De  G.  &  S.  575.  supra. 

iq)  23  &  24  Vict,  c,  145,  as.  1 1,  32,  34. 

(r)  44  &  45  Vict.  c.  41,  8.  I  (2). 

(*)  See,  however,  8,  24.  Williams,  Real  Property  (13th  ed.),  454. 
considers  the  Act  to  apply  only  to  deeds  executed  after  its  com- 
mencement, and  80  dp^  3vinyQn,  Fir^  Ins.  (ist  ^.)  19  J,  in  spite  of 
this  section. 


Effect  of 
Cranvrorth's 
Act,  and 
CoDvejauclog 
Act,  z88i. 
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The  provisions  of  the  Conveyancing  Act,  1881,  as 
to  insurances  upon  mortgaged  property  are  similar 
to  those  of  Lord  Cranworth's  Act,  but  more  compre- 
hensive, especially  in  its  provisions  as  to  the  applica- 
tion of  the  insurance-money  {t). 

Though  where  a  mortgagee  insures  his  debt  on  his  sabrogmtion 
own  account,  the  mortgagor  has  no  claim  on  the  pro-  mo!^i^'s* 
ceeds  of  such  policy,  the  insurer,  it  would  seem,  is  Jjjjjj^****"*' 
entitled  to  be  put  into  the  mortgagee's  place  as  to  the 
mortgage  debt  if  he  pays  the  loss ;  and  conversely, 
if  the  mortgagee  is  paid  by  the  mortgagor  after  loss, 
but  before  his  action  against  the  insurer  is  concluded, 
he  cannot  recover  on  the  policy.     And  if  after  pay- 
ment on  the  policy  the  mortgagee  recovers,  whether 
by  suit  or  otherwise,  the  mortgage-money,  he  must 
refund  to  the  insurer  so  much  of  his  total  receipts 
from  both  mortgagor  and   insurer  as  is  in  excess 
of  his  actual  loss  by  the  fire.     This  all  follows  from 
the  principle  that  insurance  is  a  contract  of  full 
indemnity  and  no  more  (ii). 

The  existence  of  an  insurance  by  the  mortgagee  on  separate 
his  own  accoimt  would  in  no  way  affect  the  validity  mor^or  and 
of  an  insurance  by  the  mortgagor  on  his  interest.    In  mortgagee, 
case  of  loss,  the  policies  being  on  different  interests, 
the  insurers  would  not  be  entitled  to  contribution 
inter  se  {x),  and  the  mortgagor's  insurer  would  have 
to  pay  in  full  to  his  assured.    But  if  the  mortgagor's 
insurer   reinstated,  the    mortgagee's    claim   on  his 
policy  would  be  gone. 

(0  S.  19  (2). 

(it)  Per  Gibson,  J.,  Smith  v.  Columbia^  17  Penn.  at  261,  and  see 
Caaiellain  v.  Preston,  31  W.  R.  557,  n  Q.  B.  D.  380,  52  L.  J.  Q.  B. 
366,  49  L.  T.  N.  S.  29.  King  v.  State  Mutual,  6i  Mass.  (7  Cush.)  i, 
holds  the  insurer's  right  to  be  only  equitable,  if  any,  and  only  to 
arise  when  mortgagee  recovers.  But  this  decision  goes  on  narrower 
grounds  than  the  others  cited.  A  claim  for  assignment  of  securities 
was  made  in  Scottish  Amicable  Assurance  v.  Northern,  21  Sc.  L.  R. 
189*  II  C.  S.  C.  (4th  series)  287. 

{x)  North  British,  the.  Co.  v.  London,  Liverpool,  and  Olobe,  5  Ch.  D. 
69»  36  L.  T.  N.  S.  629,  46  L.  J.  Ch.  537.  Nicholson  v.  Scottish  Union, 
?  Times  I^.  R.  190,  ^ 
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whenmort-  It  may  be  that  as  under  s.  23  (4)  of  the  Convey- 

£^d*ou?of  aJicmg  Act,  1 881,  the  mortgagee  is  entitled  to  make 
Tu?*^**^*      the  mortgagor,  out  of  the  proceeds  of  any  insurance 

effected  by  him  for  which  no  other  destination  is 
Subrogration  provided  by  law  or  special  contract,  pay  off  the 
TiiTOilS^^'  mortgage  debt,  so  also  the  mortgagee's  insurer  would, 
iSrtouror'8  "^^dcr  Castellain  v.  Preston,  be  enabled  to  press  his 
ineurance.        claim  to  the  mortgagor  s  policy,  even  if  not  effected 

in  pursuance  of  a  covenant  to  do  so*. 

nortgt^t  Where  a  mortgagee  insures  his  own  mortgage 

m^rtj^l^^  ^  interest  in  the  property  comprised  in  his  security, 
inBnniice.       intending  only  to  cover  himself,  the  mortgagor  is 
not  entitled  to  benefit  by  such  a  policy  (y). 

Mortgag^ee'a  The  mortgagee's  insurer  would,  if  the  property  were 

TObN^ted  to  destroyed,  be  bound  to  pay  the  money  to  the  mort- 
morte^'lfdUi  S*^8^^»  ^^d  would  probably,  by  analogy  to  the  principle 
of  underwriters  being  entitled  to  the  vendee's  lien,  as 
suggested  by  Bowen,  L.J.,  in  Castellain  v.  Preston  (z), 
be  entitled  to  the  benefit  of  the  mortgagee's  security; 
or,  if  the  view  of  that  learned  judge  go  too  far, 
would  certainly  be  entitled,  if  the  mortgagee  sub- 
sequently enforced  his  mortgage  security,  to  repay- 
ment of  the  surplus  realised  thereby  in  excess  of  the 
mortgage  debt. 

Effect  of  Where  the  mortgagor  has  insured  in  pursuance  of 

l^JJ^!^f^/nd  ^is  covenant  to  insure,  and  the  mortgagee  has  also 

M^^'^Sr* '"    insured  the  same  estate  in  a  different  office,  the  two 

offlcet.  offices  would  apportion  the  amount  of  the  insurance 

and  thus  the  mortgagor  would  sustain  a  loss  equal 

to  the  difference  between  the  amount  for  which  he 

insured  and  t)ie  apportioned  sum  received  by  him. 

By   the  principle,  however,  laid   down  in  Beynard 

V.  Arnold  (a),  the  mortgagor  would  be  entitled  to 

(y)  DarreU  v.  TibbiU,  5  Q.  B.  D.  562,  50  L.  J.  Q.  B.  33, 42  L.  T.  N.  S. 
797*  29  W.  R.  66. 

(?)  II  Q.  B.  D.  St 405,  52  L.  J.  Q.  B.  366, 49  L.  T.  N.  a  29, 31  W.  R. 
557  ;  see  also  per  Thesiger,  L.  J.,  in  DarreU  v.  Tihbifs,  5  Q.  B.  D.  568, 
50  L.  J.  Q.  B.  33,  42  L.  T.  N.  S.  797,  29  W.  R.  66, 

(a)  10  Ch.  App.  386,  23  W,  R.  804. 
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recover  from  the  mortgagee  such  difference.  Con- 
versely, if  the  mortgagor  effects  insurance  in  addition 
to  the  amount  covenanted  for  in  the  mortgage  deed, 
and  by  the  effect  of  contribution  between  the  two 
insurers  the  amount  receivable  on  the  mortgagee's 
policy  is  made  less  than  the  actual  damage  done,  the 
mortgagor  must  account  to  the  mortgagee  pro  tanto 
as  to  the  benefit  gained  by  him  on  the  other 
policy  (J). 

The  mortgagee  has,  as  an  incident  of  his  power  to  Receiver 
appoint  a  receiver  of  the  rents  and  profits  of  mort-  mort^^^^ 
gaged  property,  a  right  to  direct  such  receiver  to  ^^^^^^ 
effect  insurances  on  the  said  property,  and  the  pre- 
miums on  such  insurances  are  payable  out  of  the 
income  of  the  mortgaged  property  after  the  rents, 
taxes,  and  outgoings,  and  the  interest  on  mortgages 
prior  to  that  under  which  he  is  receiver  (c). 

Though  the  mortgagee  by  recovery  from  the  in-  Mortgagee  may 
surer  on  his  own  policy  is  not  disentitled  to  an  action  JSicy  and  aim 
against  the  mortgagor,  any  sum  recovered  by  him  '"'"/"iJJiJ'oiiiy 
from  the  latter,  which,  together  with  the  sum  re-  to  the' amount 
ceived  from  the  insurer,  exceeds  the  whole  amount'debt.*™**    ^^ 
of  the  mortgage  debt,  will  belong  to  the  insurer,  and 
the  mortgagee  would  be  trustee  for  the  insurer  of 
such  surplus  {d),    "  The  doctrine  is  well  established,  Doctrine  of 
that  where  something  is  insured  against  loss,  either  ^enerSuy?** 
in  a  marine  or  in  a  fire  policy  after  the  assured  has 
been  paid  by  the  insurers  for  the  loss,  the  insurers 
are  put  into  the  place  of  the  assured  with  regard  to 
every  right  given  him  by  the  law  respecting  the 
subject-matter  insured,  and  with  regard  to  every 
contract  which  touches  the  subject-matter  insured, 
and  which  contract  is  affected  by  the  loss  or  the 
safety  of  the  subject-matter  insured  by  reason  of  the 

(6)  Ames  y.  Richardson,  29  Minnesota  29. 
(6)  Conveyancinff  Act,  1881,  s.  24. 

(d)  Per  Jesael,  M.R.,  Commercial  Union  v.  Lister,  43  L.  J.  Ch.  602, 
9  Ch.  App,  483. 
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peril  insured  against "  (e).  The  eflFect  of  this  principle 
is  that  the  insurers  on  payment  would  step  into  the 
shoes  of  the  mortgagee  and  have  all  his  rights 
against  the  residue  of  the  mortgaged  property  and 
the  mortgagor. 

It  seems,  by  parity  of  reasoning,  that  subrogation 
would  arise  where  an  action  for  negligence  lay  for 
negligent  destruction  or  damage  of  the  mortgaged 
premises  (/). 

In  practice  there  is  little  doubt  that  the  mortgagee 
would  give  the  mortgagor  the  benefit  of  the  policy 
on  his  consenting  to  include  the  premiums  as  part  of 
the  mortgage  debt,  but  this  consent  would  not  bind 
the  insurers. 

No  case  has  yet  occurred  in  this  country  of  an  in- 
surer proceeding  against  a  mortgagor  under  the  above 
circumstances  in  exercise  of  his  subrogated  rights. 
And  it  is  unlikely  that  the  insurers  would  make  any 
claim  against  the  mortgagor,  since  such  claim  would 
not  conduce  to  their  prosperity  in  business,  though 
they  might,  on  the  principle  of  Castellain  v.  Freston  (g), 
inake  the  mortgagee  hand  over  any  amount  received 
by  him  in  excess  of  his  mortgage  debt,  or  prevent  his 
recovering  such  amount  by  assigning  to  the  mort- 
gagor their  rights  of  subrogation  to  the  mortgagee's 
claims  under  the  mortgage  deed.  It  would  seem 
that,  if  such  an  assignment  were  given,  it  might  be 
made  available  as  defence  to  an  action  on  the  cove- 
nant by  the  mortgagee  (A), 

Contribution  Where  both  mortgagee  and  mortgagor  have  insured 
il^BuroncM^y^  Separately,  as  may  still  happen  in  equitable  mort- 
mortgagor  and  oraffes,  the  iusurers  usually  insist   on  contribution. 

mortgagee.  on'  •/  ^ 

This  is  not  strictly  correct,  as  the  interests  msured 
are  diflferent ;  but  it  is  clear  that,  if  both  are  allowed 
to  recover,  one  must  profit  by  the  fire  if  the  sum  of 

(c)  Per  Brett,  L.J.,  in  Darrell  v.  Tibbits,  5  Q.  B.  D.  at  563. 
(/)  Commercial  Union  v.  Lister ,  9  Oh.  App.  483,  43  L.  J.  Ch.  601. 
ig)  Reported  1 1  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366, 49  L.  T.  N.  S.  29, 
31  W.  R.  557.  {h)  The  Potomac,  105  U,  S.  (15  Otto)  630, 
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the  policies  exceed  the  value  of  the  property.  Strictly 
speaking,  the  proper  course  would  be  for  the  mort- 
gagee s  insurer  to  pay  in  full,  and  proceed  against 
the  mortgagor  for  the  amount  paid.  The  mortgagor 
would  be  entitled  to  retain  any  balance  on  the  pro- 
ceeds of  his  own  policy  as  the  value  of  his  equity  of 
redemption.  But  the  offices  prefer  to  treat  each  other 
as  co-insurers  in  such  a  case.  And  the  Conveyancing 
Act  has  made,  as  between  mortgagor  and  mortgagee, 
insurance  practically  run  with  the  land,  as  had  been 
held  by  James,  L  J.,  should  be  the  case  (t). 

The  mortgagee  of  a  leasehold  interest  who  was  not  Mortgr»gee  of 
in  possession  could  not  before  the  Conveyancing  Act,  c^d  not  be 
1 88 1,  be  heard  on  an  application  for  relief  against  J^^^"' 
forfeiture  under  23  &  24  Vict.  c.   126,  s.  2,  since  before  con- 
repealed  by  46  &  47   Vict.  c.  49,  on  the  breach  of  ImTitte  ^ 
the  lessee's  covenant  to  insure  {k)  in  the  lessor's  ^^^^1^  "*"*^ 
action  against  the  lessee,  and  could  not  be  made  a 
party  to  the  action  of  ejectment  under  Ord.  xvi.  r.  1 3, 
J.A.,  1875  ;  and  it  was  said  by  Lush,  J.,  that  if  the 
mortgagee  had  any  equity  he  must  pursue  it  as  a 
suitor.     But  in  s.  1 4  of  the  Conveyancing  Act,  1 8 8 1 , 
the  word  '*  lessee  "  includes  his  assignee,  and  therefore 
a  mortgagee  by  assignment  of  leaseholds  could  in 
the  landlord's  action  or  one  brought  by  himself  apply 
for  relief  against  such  a  forfeiture,  and  the  Act  of 
1892  enables  a  mortgagee  by  demise  to  obtain  the 
like  relief.     The  Judicature  Act  and  Rules  enable 
him  to  come  for  relief  even  after  judgment  (I), 

In  mortgage  deeds  to  be  made  under  the  present 
law,  a  covenant  to  insure  against  fire  is  scarcely 
needed  (m). 

(t)  Bayner  v.  Preston,  18  Ch.  D.  i,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S. 
7^7 f  29  W.  R.  547. 
{k)  Mm  y,  OriffUhsy  45  L.  J.  Q.  B.  771. 

(0  55  ^  56  Vict.  c.  13,  8.  4.     Jacques  v.  Harrison,  12  Q.  B.  D.  165. 
(to)  Davidson,  Concise  Prec.  Con  v.  (17th  ed.)  43. 
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FIRE    POLICIES    AND   ASSIGNMENT. 

Rigiiu  of  If  the  assignment  of  property  insured  against  fire 
^i^w  to**  ^^  total,  the  assignor  cannot  recover  on  the  policy 
policy  after      for  himsclf,  as  his  interest  in  the  property  will  have 

alignment  of  -  t.       i.        f 

property.         ceased. 

If  the  assignment  be  partial,  he  can  recover  for 
his  own  benefit  only  to  the  extent  of  his  remaining 
interest. 

The  assignee  of  property  insured  against  fire  can 
recover  nothing  under  a  policy  eflfected  by  the 
assignor  unless — 

( 1 )  It  was  part  of  the  contract  between  the  assignor 
and  assignee  that  the  latter  should  have  the  benefit  of 
the  policy  as  between  assignor  and  himself. 

(2)  The  office  consented  to  hold  the  assignee 
assured  either  by  the  terms  of  the  policy,  or  on 
notice  of  the  intention  to  assign  before  transfer  of 
the  property. 

(3)  If  the  policy  expresses  that  the  consent  of  the 
office  shall  be  given  in  any  particular  form,  that  form 
must  be  strictly  complied  with.  Nor  can  a  vendor 
recover  on  his  policy  for  the  benefit  of  the  purchaser 
after  he  has  been  paid  the  purchase-money  in  full, 
though  he  has  not  conveyed,  and  even  if  it  be  part  of 
the  contract  of  sale  that  the  vendor  shall  keep  alive 
the  policies  for  the  benefit  of  the  purchaser,  and  assign 
them  to  the  purchaser  {a).     Under  such  a  contract, 

(a)  New  South  Waks  Bank  v.  Commercial  Union  {No.  2),  3  N.  S.  W. 
Law  60,  wherein  the  English  and  American  law  is  fully  and  ably 
diBcaased 
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however,  the  vendor  would  be  bound  to  get  the 
msurer's  consent,  if  lie  could,  to  the  transfer,  or  to 
eflTect  a  new  policy  for  the  purchaser's  benefit,  and 
would  be  liable  for  neglect  to  do  so. 

Policies  of  insurance  are  choses  in  actioriy  giving  A»igrii»biiity 
as  they  do  the  right  to  proceed  in  a  court  of  law  to  **  ^  *  *"' 
recover  the  money  thereby  contracted  to  be  paid  (t). 
"  A  policy  certainly  must  be  transferred,  for  though 
a  chose  in  action  cannot  in  law  be  assigned,  yet  in 
equity  it  may ;  therefore  we  will  permit  the  action  to 
be  brought  by  the  trustees  "  (c). 

The  rule  in  equity  that  choses  in  action  are  assign-  iiurarer»8 
able,  does  not,  however,  apply  to  every  form  of  policy.  S©oS»ry  to 
For  it  seems  universally  to  have  been  held  that  fire  j^fj"***"' ''^ 
policies  are  personal  contracts  (d),and  that  the  consent 
of  the  insurers  is  necessary  to  the  assignment  thereof ; 
while  marine  policies  have  always  been  assignable 
with  their  subject-matter,  and  life  policies  have  been 
treated  as  reversionary  interests,  and  allowed  to  be 
assigned,  charged,  or  otherwise  dealt  with  (e).     The 
Judicature  Act,  1873,  makes  no  change  in  this  respect, 
merely  providing  a  mode  by  which  the  assign,  if  any, 
of  a  chose  in  action,  may  perfect  his  legal  title  to  sue 
thereon,  instead  of  trusting  to  his  equitable  interest 
under  the  legal  title  of  his  assignor  (/). 

Insurers  seem  from  the  earliest  times  of  fire  in-  AMtflrnment  of 
surance  to  have  been  careful  to  prevent  fire  policies  *"*  ^  ^  ^' 
from  being  assigned  without  licence.    But  for  special 

(6)  Ex  parte  Ibhetson,  8  Ch.  D.  519,  39  L.  T.  N,  S.  i,  26  W.  R.  843. 

(e)  Words  used  in  Delany  y.  Stoddart,  i  T.  R.  26  (1785),  per  Ak- 
hxast,  J.  The  statutes  dealing  with  assignment  of  life  and  marine 
policies  do  not  give  the  right  to  assign,  but  prescribe  the  mode  of 
aasiffnment. 

(J)  Lynch  t.  Dalzell,  4  Bro.  P.  C.  431  (1729).  Sadlers  Co.  v.  Bad- 
fock,  2  Atk.  554,  I  Wils.  10.  Rayner  y.  Preston,  18  Ch.  D.  i,  per 
Brett,  L.  J.,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787. 

(e)  Peflew  v.  Neptune  Co.,  5  C.  P.  D.  34, 29  W.  R.  547, 49  L.  J.  C.  P. 
i53>  42  L.  T.  N.  S.  35,  28  W.  R.  405.  See  the  difference  between  the 
uugnability  of  fire  and' life  policies  stated  in  Mutual  Lift  Insurance 
Co.  Y.  AUen,  52  Am.  Rep.  247,  138  Mass.  24. 

V)  a  25,  sub-8.  6w 
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restrictions  on  assignment  in  the  policy  itself  (upon 
which  the  old  cases  of  Lynch  v.  Dcdzell  (g)  and  Sadltrs 
Co.  V.  Badcock  (h)  seem  to  go),  there  is  no  apparent 
reason  why  a  fire  policy  should  not  be  assignable 
with  the  subject-matter  thereof  as  readily  as  a  marine 
policy  has  always  been,  except  that  in  land-risks, 
where  the  subject-matter  is  usually  within  the  con- 
trol of  the  assured,  his  personal  character  is  of  more 
importance  than  in  sea-risks,  where  the  goods,  &c., 
from  the  moment  that  they  go  to  sea,  are  out  of  his 
reach. 

If  vendor  of  The  coutract  of  fire  insurance  being  a  contract  of 
bSoro  th^"oag  indemnity,  no  one  can  recover  in  respect  of  the  loss 
he  cannot        who  is  not  interested  in  the  subject-matter  of  the 

recover  on  .  _         .  ,     _  ''  mi  r 

poucy.  insurance  at  the  time  such  loss  occurs.     Therefore, 

if  a  person  assigns  away  his  interest  in  a  ship  or 
goods  after  effecting  a  policy  of  insurance  upon 
them,  and  before  the  loss,  he  cannot  recover  the 
insurance-money  from  the  insurers  for  his  own 
benefit  (i);  "  and  on  the  sale  of  a  thing  insured,  no 

Vendee  hM  no  interest  in  the  policy  passes  to  the  vendee  unless  at 

iSucTonTees     ^hc  time  of  the  sale  the  policy  be  assigned  either 

by  MBigrnment.  exprcssly  or  impliedly  "  (k). 

If,  however,  the  policy  was  actually  assigned  or 
handed  over  in  the  vendee,  or  if  there  was  a  stipula- 
tion that  the  vendor  should  assign  it  to  or  keep  it  alive 
for  the  benefit  of  the  vendee,  the  latter  would  be 
entitled  to  the  policy-money  on  the  loss  occurring. 
The  assignment,  however,  by  the  vendor,  or  its  equi- 
valent, must  be  made  or  take  place  before  the  property 
has  actually  passed  from  the  vendor  to  the  vendee ; 
for  an  assignment  made  after  the  interest  of  the 
vendor  in  the  subject-matter  of  the  insurance  has 

ig)  4  Bro.  p.  a  431. 

{h)  2  Atk.  554.  See  Miall  y.  Western  Insurance  Co,,  19  U.  C. 
(C.  P.)  270. 

(t)  Potdes  V.  Innes,  11  M.  and  W.  10,  12  L.  J.  Ex.  163. 

(k)  North  of  England  Oilcake  Co.  v.  Archangel,  <fec.  Co.,  L.  R. 
10  Q.  B.  255,  per  Quain,  J.,  44  L.  J.  Q.  B.  121,  24  W.  R.  162,  32  L.  T, 
N.  S.  561. 
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ceased,  cannot  operate  to  give  the  assignee  an  interest 
in  the  policy  (I). 

Although  in   certain  circumstances  Equity  will  fiw  poucy, 
recognise  the  assignment  of  a  fire  policy  (m),  such  ]L^abic. 
right  is  subject  to  the  special  stipulation  of  the  par- 
ticular contract,  and  no  right  to  assign  before  loss 
so  as  to  bind  the  insurer  can  arise  under  a  policy 
against  fire  in  the  ordinary  form  by  which  the  in-  inrarer*B 
surers  bind  themselves    to    pay    the    insured,   his  J^^JJ^nt*  *° 
executors  and  administrators,  and  declare  that  no  «■  optional, 
assignment   will   be    valid   unless  accepted    (such, 
acceptance  being  testified  in  a  prescribed  way)  by 
them. 

The  Court  of  Appeal  of  Ontario  have  held  (n)  Canadian  uw. 
that  the  interest  of  the  insured  in  a  fire  policy  upon 
chattels  may  before  loss  be  assigned  to  a  person 
who  has  no  interest  in  them  at  the  time  of  the 
assignment,  and  that  the  assent  of  the  insurers  is 
essential  only  where  the  policy  is  assigned  to  accom- 
pany a  sale  of  the  property,  a  new  contract  of 
insurance  being  intended  to  arise  between  the  pur- 
chaser and  the  insurance  company. 

The  view  that  a  fire  policy  runs  with  the  land  Does  fire  policy 
has  not  yet  found  favour  with  the  Courts.  But  it  ^^i^^^J^^d^ 
is  fully  and  very  forcibly  put  forward  by  James,  L.  J., 
in  Bayner  v.  Preston  (o).  In  a  dissenting  judgment, 
his  lordship  considered  that  a  contract  of  fire  insur- 
ance should  be  held  to  run  with  the  land,  and 
enure  to  the  benefit  of  the  person  from  time  to 
time  interested  therein.  It  runs  with  the  interest 
insured  provided  that  the  owner  of  the  interest  is 
accepted  by  the  insurers. 


(0  North  of  England  Oilcake  Co.  v.  Archangel,  dsc.  Co.  vbi  sup. 

{ik)  Bayner  v.  PreaUmt  i8  Ch.  D.,  per  Brett,  L.J.,  lo,  50  L.J.  472, 
44  L.  T.  N  S.  7^7>  29,  W.  R.  ^47- 

(»)  McPhillips  V.  London  Mutual  Fire,  23  Ont.  App.  524.  But 
ne  Forgie  v.  Royal,  die.,  16  Lr.  Can.  Jur.  34.  Kanaay  v.  The  Core 
District,  Ac,  44  Canada  (Q.  B.)  261.     See  ante,  p.  213. 

(0)  iS  Ch.  D.  12. 

Y 


338 


Loss  of  Are 
falls  on 
parchaser 
where  vendor 
lets  insurance 
expire. 


THE   LAWS   OP  mSUBANCE. 

If  after  the  contract  of  purchase,  and  before  the 
conveyance,  the  property  is  destroyed  by  fire,  the 
loss  will  fall  upon  the  purchaser,  although  the 
houses  were  insured  at  the  time  of  the  agreement 
for  sale,  and  the  vendor  permitted  the  insurance  to 
expire  without  giving  notice  to  the  purchaser.  If, 
however,  the  vendor  has  before  the  fire  broken  his 
contract,  e.g,,  to  repair  or  alter  the  property,  the 
subsequent  loss  will  not  fall  on  the  purchaser  (  p). 

The  first  business  of  a  purchaser  is  therefore 
either  to  insure  as  from  the  date  of  his  contract  or 
to  take  an  agreement  to  insure  from  the  vendor. 


As  the  law  now  stands,  the  benefit  of  a  fire  policy 
does  not  pass  to  a  purchaser  without  an  express 
contract  to  that  effect  {q).  It  is  not  an  accessory  of 
the  original  property  passing  by  an  assignment,  but 
a  right  of  recourse  to  the  insurer  on  loss  or  damage 
to  the  property  insured;  and  while  the  vendor 
cannot  profit  by  the  policy  after  a  conveyance  of  the 
property,  or  recover  upon  it  so  as  to  get  paid  twice 
over  (r),  in  the  opinion  of  Lords  Justice  Brett  and 
Cotton  (5),  no  equity  subsists  between  the  vendor 
and  purchaser,  in  the  absence  of  contract  between 
them,  entitling  the  purchaser  to  the  benefit  of  a  fire 
policy  effected  by  the  vendor,  and  it  may  be  added, 
that  if  the  purchaser  of  the  property  had  the  benefit 
of  the  policy,  he  would  get  for  nothing  a  protec- 
tion, which  had  been  purchased  by  the  vendor  for 
valuable  consideration,  in  the  shape  of  premium. 

(p)  Sugden,  V.  A  P.  (14U1  ecL)  291. 

{q)  P06U  V.  AdatM,  12  W.  R.  683,  10  L.  T.  N.  8.  287.    Nwik  of 
England  Pure  Oilcake  Co,  v.  Archangel  Maritime,  L.  R.  10  Q.  R  249, 


44L.  J.  Q.  R.  121,  32  L.  T.  N.  8.  561,24  W.  R.  162.    RaynerY.  Preslon, 
18  Ch.  D.  1.  50  L.  J.  Ch.  472,       ' " 

Exchange,  3  0-  B.  D.  173,  47  L.  J.  Q.  R.  32,  37  lT  T.'N.  S.  S^Sf 
26  W.  R.  112. 

(*)  Bayner  v.  Presion,  18  Ch.  D.  i,  50  L.  J.  Ch.  472, 44  L  T.  N.  & 
787,  29  W.  R.  547. 


Ch.  D.  1.  50  L.  J.  Ch.  472,  44  L.  T.  N.  8.  787,  29  W.  R.  547. 
(r)  CasteUain  v.  Preston,  11  Q.  B.  D.  380,  49  L.  T.  N.  S.  29;  52 
J.  Q.  R.  366,  31  W.  R.  557.    See  aJso  CoUingridge  ▼.  Bojol 
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The  French  law  is  otherwise,  and  holds  the  policy  French  law. 
to  be  accessory  and  to  pass  with  the  property  (t). 

The  law  on  this  point  is  by  no  means  satisfactory.  RaynerY, 
In  Baijner  v.  Preston  the  vendor  of  property,  burnt  ^''^^^' 
before  completion,  recovered  the  insurance-money 
and  declined  to  give  the  benefit  of  the  policy.     But 
if  the  purchaser  had  applied  to  the  insurance  office 
under  s.  83  of  the  old  Metropolitan  Building  Act 
(14  Geo.  III.  c.  78),  he  could,  as  a  person  interested 
in  the  property,  have  compelled  reinstatement.     (It 
was  upon  this  ground  that  James,  L.J.,  considered 
that  a  contract  of  fire  insurance  should  be  held  to 
run  with  the  land  and  come  to  the  benefit  of  the 
party  from  time  to  time  interested  therein.)     So  in  Bi^hu  of 
fact  the  vendor  has  a  good  title  against  the  insurer  to  pSJchlser  on 
recover  under  the  policy ;  and  by  Paine  v.  Meller  (u),  ^^  of  property 

,_  ,.,.11  Insnred. 

ne  has  a  good  title  agamst  the  purchaser  to  recover 
the  contract  price  in  respect  of  the  thing  destroyed ; 
but  if  he  receives  the  purchase-money  he  will  have 
sustained  no  loss  by  the  fire,  and  may  be  compelled 
to  refund  to  the  insurers  the  amount  which  they 
paid  him  as  an  indemnity  against  his  loss  (x). 

In  Rayner  v.  Prcstoriy  above  cited,  Cotton,  L. J.,  said  :  cotcoD,  l.j. 
"  The  contract  [of  sale]  passes  all  things  belonging  to 
the  vendor  appurtenant  to  or  necessarily  connected 
with  the  use  and  enjoyment  of  the  property  men- 
tioned in  the  contract,  but  not,  in  my  opinion,  col- 
lateral contracts,  and  such  at  least,  independently  of 
the  Act  14  Geo.  III.  c.  78,  the  policy  of  insurance  is. 
It  is  not  a  contract  limiting  or  affecting  the  interest 
of  the  vendors  in  the  property  sold,  or  affecting  their 
right  to  enforce  the  contract  for  sale ;  for  it  is  con- 
ceded that  if  there  were  no  insurance,  and  the  build- 

(0  See  Stanton  y.  Home  Ins.  Co,,  24  Lr.  Can.  Jur.  38.  Canada 
Civil  Code,  arte.  2483,  2576. 

(«)  6  VoB.  49.  And  see  Gilkapie  y.  Miller,  i  C.  S.  C.  (4th  series) 
423. 

(x)  CasteUain  y.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49 
L  T.  N.  S.  29,  31  W.  R.  557. 
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Mortgage  of 

Insured 

property. 


ings  sold  were  burnt,  the  contract  for  sale  would  be 
enforced.  It  is  not  even  a  contract  in  the  event  of 
a  fire  to  repair  the  buildings,  but  a  contract  in  that 
event  to  pay  the  vendors  a  sum  of  money  which,  if 
received  by  them,  they  may  apply  in  any  way  they 
think  fit.  It  is  a  contract  not  to  repair  the  damage 
to  the  building,  but  to  pay  a  sum  not  exceeding  the 
sum  insured,  or  the  money  value  of  the  injury.  In 
my  opinion,  the  contract  of  insurance  is  not  of  such 
a  nature  as  to  pass  without  apt  words  under  a  con- 
tract for  sale  of  the  thing  insured.  .  .  .  An  unpaid 
vendor  is  a  trustee  in  a  qualified  sense  only,  and  is 
so  not  only  because  he  has  made  a  contract  which  a 
Court  of  Equity  will  give  eflfect  to  by  transferring  the 
property  sold  to  the  purchaser,  and  so  far  as  he  is  a 
trustee  he  is  so  only  in  respect  of  the  property  con- 
tracted to  be  sold.    Of  this  the  policy  is  not  a  part." 

Where  the  property  insured  against  fire  is  con- 
veyed by  way  of  charge  only,  the  interest  of  the 
insured  is  not  defeated  {y).  It  is  provided  by  the 
Conveyancing  Act  of  i88 1  {z)  that  the  holder  of  such 
charge  can,  in  addition  to  his  other  rights,  require  the 
proceeds  of  any  insurance  eflfected  on  the  property 
by  the  mortgagor,  where  no  express  agreement  has 
been  made  to  the  contrary,  to  be  applied  in  or 
towards  the  discharge  of  the  money  due  under  the 
mortgage. 


Right  to 


beneflcial 
interest. 


If  legatees  or  devisees  under  a  will,  or  the  widow 
paMingwirh "  ^r  heir-at-law  or  next-of-kin  under  an  intestacy,  have 
a  vested  interest  in  real  or  personal  estate  which  has 
been  insured,  it  would  seem,  though  it  has  not  been 
expressly  decided,  that  the  proceeds  of  any  poUcy 
thereon,  in  case  of  a  fire  after  the  testator's  or 
intestate's  death,  will  be  held  by  the  executor  or 


(y)  BurUm  v.  Oore  Diatriet  Mutual,  12  Grant  (U.  C.)  156,  where 
the  afisured  mortgaged  and  assigned  his  policy  with  the  insurer's 
consent,  and  thereafter  effected  fresh  insurance. 

(2)  44  &  45  Vict.  c.  41,  s.  23  (4). 
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administrator  for  the  benefit  of  the  person  or  persons 
beneficially  entitled  (a).  The  money  clearly  re- 
presents the  goods  or  land,  and,  if  payable  at  all, 
should  be  payable  to  the  beneficial  owner  at  the 
time  of  the  fire.  In  the  case  of  chattels,  if  the 
chattels  perish  in  the  life  of  the  testator,  or  the 
testator  and  chattels  perish  together,  it  would  seem 
that  the  legatees  thereof  will  not  be  entitled  to  the 
insurance  money. 

The  right  of  action  may  be  only  in  the  represen- 
tative, but  the  proceeds  recovered  by  him  represent 
the  subject  of  the  insurance,  and  are  held  by  him  in 
trust  for  those  beneficially  interested  in  the  estate  (b). 

'  Mercantile  policies  on  goods,  &c.,  usually  called  Floating 
"  floating  policies,"  are  assignable  by  permission  of  S^"^bie. 
the  insurers  in  the  same  way  as  ordinary  fire  policies, 
from  which  they  do  not  in  reality  differ  except  in 
the  mode  in  which  damage  is  estimated,  and  in  the 
interests  which  they  cover.     In  the  case  of  a  policy  Bale  for 
on  goods  with  liberty  to  charge  the  cargoes,  the  mode  Si^onl^OT. 
of  calculating  the  amount  payable  in  case  of  loss  is  c»n^"o  po"«y- 
usually  as  follows,  viz. : — The  whole  value  of  goods 
afloat,  and  covered  by  the  policy,  must  be  taken,  and 
the  assured  will  recover  such  a  proportion  of  the  loss 
as  the  full  amount  insured  bears  to  the  value  of  all 
the  property  afloat  at  the  time  of  the  accident,  if 
that  value  exceed  the  full  amount  insured ;  if  not, 
the  assured  will  be  entitled  to  the  whole  amount 
lost  (c). 

(o)  Culberison  v.  Cox,  43  Am.  Rep.  204.  Wyman  v.  Wyman, 
26  N.  Y.  253.  Parry  v.  Ashley,  3  Sim.  97.  Durrani  v.  Friend, 
5  De  G.  &  S.  343,  21  L.  J.  Ch.  353,  29  L.  T.  152,  16  Jur.  709,  com- 
monted  on  in  Bayner  v.  Preston,  18  Ch.  D.  i,  50  L.  J.  Ch.  472,  44 
L.T.N.S.787,29W.  R.  547. 

(6)  Parry  v.  Ashley,  3  Sim.  97.  Mildmay  v.  Fclgham,  3  Ves.  Jun. 
472,  but  see  comments  thereon  in  Culbertson  v.  Cox,  43  Ajn.  Rep.  at 
p.  209. 

(c)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  i  L.  J.  K.  B.  158,  jper  Ten- 
terden,  CJ.  Joyce  v.  Kennard,  L.  R.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17. 
35  L.  T.  N.  S.  932,  «o  W.  R.  233. 
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DISPOSITIONS    OF    LIFE   POLICIES. 


Life  poUoies 
■ecurltiM  for 
money. 


Surrender. 


Assignability 
of  life  pollcieB. 
Nature  of 
contract. 
luBnrable 
interest,  when 
mnst  exist. 


Policies  of  life  assurance  are  treated  as  securities 
for  money  (a)  payable  at  a  date  uncertain  but  calcul- 
able. The  sum  insured  (apart  from  bonuses)  is 
certain;  the  premium  or  consideration  for  its  pay- 
ment is  also  certain ;  and  the  time  when  the  money 
is  payable  is  certain  to  accrue  :  "  Nihil  certius  morte, 
nihil  incertius  horS,  mortis." 

The  present  value  then  is  computable,  and  assur- 
ance oflSces  will  accept  surrender  of  a  policy  at  that 
sum  which  is  called  the  "  surrender  value."  A  man 
possessed  of  a  policy  can  also  sell  it  to  a  third  person, 
or  borrow  on  its  security. 

Life  policies  are  now  construed  as  contracts,  not 
to  indemnify,  but  to  pay  a  certain  sum  in  a  certain 
event  depending  on  the  duration  of  human  Ufe.  If 
at  the  time  when  such  contracts  are  made  the  assured 
has  an  insurable  interest  in  the  life  on  which  the 
contract  is  made,  the  contract  is  valid  (b),  and  will 
not  be  effected  by  the  determination  of  such  interest 
before  the  happening  of  the  event  insured  against  (c). 

It  follows  from  this  that  an  assignment  of  a  life 
policy  would  be  valid  and  pass  to  the  assignee  the 

(a)  Stokoe  v.  Cotoan,  30  L.  J.  Ch.  882,  7  Jur.  N.  S.  901, 4  L.  T.  N.  S. 
695,  9  W.  R.  801,  29  Beav.  637  (1861),  per  Romilly,  M.R.,  and  case 
there  cited. 

(6)  Ashley  v.  Ashley,  3  Sim.  149,  per  Shadwell,  V.C.  (1829). 
Hebden  v.  West  (1863),  3  B.  &  S.  579. 

(c)  Dolby  V.  India  and  London,  15  C.  B.  365,  24  L.  J.  C.  P.  2, 
18  Jur.  1024,  24  L.  T.  0.  S.  182,  3  W.  R.  1 16.  Law  v.  London 
Indisputable,  i  K.  &  J.  223,  24  L.  J.  Ch.  196,  1  Jur.  N.  S.  179,  3 
W.  R.  155,  24  L.  T.  208.     Manhattan  Life  v.  Hennessey,  99  Fed.  Rep. 
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right  to  the  insurance-money,  even  though  the 
assignor  s  interest  in  the  life  had  ceased  before  the 
date  of  the  assignment.  A  creditor  may  insure  his 
debtor's  life,  and  the  very  next  day  sell  the  policy 
to  a  third  person,  who  is  a  debtor  of  the  life  assured, 
and  therefore  would  have  had  no  assurable  interest 
in  the  life  enabling  him  to  have  effected  the  policy. 

Under    the    Married    Women's    Property    Act,  Married 
1882  (d),  a  wife  may  insure  her  own  or  her  husband's  i^™^"  ""^ 
life  for  her  separate  use,  and  the  same  and  all  benefit  imaband's 
thereof  will  enure  accordingly.     In  America  also  a 
married  woman  may  insure  her  husband's  life  and 
dispose  of  the  policy,  for  "  if  she  pays  the  premium 
out  of  her  own  pocket,  it  is  hard  to  see  why  she 
should  not  be  able  to  assign  the  policy  "  (e). 

A  policy  on  a  man's  own  life,  expressed  to  be  pay-  intereat  m 
able  to  his  executors  or  administrators,  is  a  rever-  u?e?^ 
sionary  interest  (/),  certain  to  fall  in  on  the  assured's 
own  death  or  attainment  of  the  stipulated  age.     It 
forms  part  of  the  estate  of  the  assured,  being  money 
due  and  owing  to  him  at  his  death  {g),  and  may  be 
dealt  with  at  his  absolute  discretion — sold,  charged, 
settled  (h)y  given  away  (i),  bequeathed  (k),  or  made 
subject  of  a  donatio  mortis  cavsd  (J),  and  passes  to  his  PoUcy 
trustee  in  bankruptcy  (m).     The  fact  that  the  money  SSore  payable. 
secured  by  the  policy  has  not  become  due  does  not 

64.  But  see  Vezina  y.  New  York  Life,  6  Canada  30.  Connecticut 
Co,  v.  Schafer  (1876),  94  U.  S.  Sup.  Ct.  460.  Wamock  v.  Davis,  104 
U.  S.  Sup.  Ct.  775. 

(d)  45  ft  46  Vict.  c.  75,  8.  II. 

(e)  Chapin  v.  Fellows,  36  Conn.  132,  4  Am.  Rep.  49. 
(/)  But  see  Baiebone's  Will,  3  K.  &  J.  300,  476,  3  W.  R.  796, 


26  L.  J.  Ch.  509,  29  L.  T.  155 
ig)  Petty  v.  WH 
[h)  SetoeU  V.  King,  14  Ch.  D.  179,  28  W.  R.  344. 


ig)  Petty  v.  Wilson,  17  W.  R.  778,  4  Ch.  App.  574. 


(*)  JRummensY.  Hare,  i  Ex.  D.  169,  34  L.  T.  N.  S.  407, 24  W.  R.  385. 

Ik)  M'DonaldY.  Irvine,  8  Ch.  D.  loi,  47  L.  J.  Ch.  494,  38  L.  T.  N.  S. 
155,  25  W.  R.  381. 

(0  Amis  V.  WiU,  33  Beav.  619.  WiU  v.  Amis,  i  B.  &  S.  109, 
30  L.  J.  Q.  B.  318,  9  W.  R.  691,  7  Jur.  N.  S.  499.  4  L.  T.  N.  S.  283. 

(m)  Jackson  v.  Forster,  i  £.  &  £.  463,  29  L.  J.  Q.  B.  8,  33  L.  T. 
290,  7  W.  R.  578. 
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affect  the  right  to  assign  or  the  possibility  of  an 
absolute  assignment  {n). 

A  policy,  though  a  cfiose  in  action  (o),  is  not  within 
the  order  and  disposition  clause  of  the  Bankruptcy 
Acts,  1869  and  1883(0),  nor  is  it  a  negotiable  in- 
strument (p).  The  legal  title  to  a  policy  of  life  assur- 
ance can  be  obtained  by  assignment  in  accordance 
with  the  Policies  of  Life  Assurance  Act,  or  s.  25, 
sub-s.  6,  of  the  Judicature  Act,  1873.  An  assignment 
upon  trust  may  be  an  absolute  assignment  within  the 
latter  Act,  and  the  assignee  under  such  an  assignment 
can  give  a  good  discharge  for  the  policy-moneys  (j). 

Donatio  mortis       A  life  poUcy  has  bceu  held  a  proper  subject  of  dona- 
""****  tio  mortis  causd  (r)  on  account  of  its  analogy  to  a  bond. 

And  it  would  seem  that  trover  cannot  be  maintained 
for  it  by  the  executor  or  administrator  of  the 
assured  (r),  if  the  latter  has  given  it  away  without 
jni€r  viroi,  writing  duriug  his  lifetime  (s)  ;  but,  on  the  other 
hand,  a  person  to  whom  it  has  simply  been  handed 
without  writing  by  the  assured  in  his  lifetime 
cannot  recover  from  the  assurers  thereon  (^).  If 
the  executor  or  administrator  has  subsequently 
regained  possession  of  it,  he  can  give  a  good 
discharge  to  the  insurers,  but  not  otherwise  {u). 

Gift  of  life  Where  a  man  effected  an  insurance  on  his  own  life 

retention  of      ^^"^  ^^  ^^^  daughter's  name,  and  paid  the  premiums 
by  donor,  himsclf,  though  ho  retained  the  policy  in  his  own 
possession,    it    was    held    a    complete   gift    to    his 

(n)  Brice  ▼.  Bannister,  3  Q.  B.  D.  569,  38  L.  T.  N.  S.  739,  26  W.  R. 
670. 

(o)  Ex  parte  Ibbetaon,  8  Ch.  D.  519,  39  L.  T.  N.  S.  i,  26  W.  R.  843. 

(p)  Strachan  v.  APD<iugle{iS^S),  13  C.  S.  C.  (ist  series)  954.  UnUed 
Kingdom  Life  v.  Dixon  (1838),  16  C.  S.  0.  (ist  series)  1277. 

(q)  Burlinson  v.  Hall,  12  Q.  B.  D.  347. 

(r)  Witt  V.  Amis,  ubi  sup.  note  {I), 

(s)  Rummens  v.  Hare,  1  Ex.  D.  (C.  A.)  169,  34  L.  T.  N.  S.  407, 
24  W.  R.  385.  Barton  v.  Gainer,  3  H.  &  N.  387,  27  L.  J.  Ex.  390, 
6  W.  R.  624. 

(/)  Howes  V.  Pmdeniial,  49  L.  T.  N.  S.  133.  O'Hara's  Tontine, 
30  L.  T.  128,  3  Jur.  N.  S.  1 145,  6  W.  R.  45. 

{u)  Conway  v.  Britannia  Co.,  8  Lr.  Can,  Jur.  i6a. 


same 
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daughter,  and  on  his  death  she  was  held  entitled  to 
the  insurance-money  (x).  In  this  case  a  policy  of  life 
assurance  was  effected  by  a  man  on  his  own  life,  but 
in  his  daughter's  name,  and  up  to  the  time  of  his 
death  he  retained  the  policy  in  his  own  possession 
and  paid  all  the  premiums  himself  from  time  to 
tune,  except  the  last,  which  was,  through  his  want 
of  funds,  paid  by  his  son.  There  was  no  mention 
of  the  policy  in  the  will  of  the  assured ;  but  he  com- 
municated the  fact  of  the  insurance  to  his  daughter, 
and  gave  her  to  understand  that  it  was  for  her 
benefit.  Kay,  J.,  said  "  that  the  legal  right  to  call 
upon  the  office  to  pay  was  clearly  in  the  daughter, 
and  not  in  the  executor,  the  contract  of  the  assur- 
ance company  having  been  to  pay  her.  That  she  was 
the  daughter  was  sufficient  to  raise  the  presumption 
that  the  advance  was  to  her,  and  the  only  thing 
that  could  be  relied  on  to  rebut  this  presumption  of 
advancement  was  the  fact  that  the  father  kept  the 
policy  in  his  own  hands.  But  that  was  not  suffi- 
cient. The  mere  retention  of  the  policy  did  not 
show  that  the  beneficial  interest  also  was  not  in- 
tended to  pass  to  her.  Thus  the  gift  of  the  policy 
to  the  daughter  was  a  complete  one,  for  the  legal  and 
the  beneficial  interest  were  vested  in  her."  Accord- 
ingly she  was  entitled  to  receive  the  sum  assured. 

In  Fortescue  v.  Barnett  (y)  the  assured  made  a 
voluntary  assignment  by  deed  of  a  policy  upon  his 
own  life  to  trustees,  for  the  benefit  of  his  sister  and 
her  children  if  she  or  they  should  outlive  him.  The 
deed  was  delivered  to  one  of  the  trustees,  and  the 
grantor  kept  the  policy  in  his  own  possession.  No 
notice  of  the  assignment  was  given  to  the  insurance 
office,  and  the  assured  afterwards  surrendered  for 
a  valuable  consideration  the  policy  and  a  bonus 
declared  upon  it  to  the  insurance  office;  and  the 

(x)  Weston  v.  Bichardsorit  47  L.  T.  N.  S.  514. 
(y)  3  M.  &  KL  36,  2  L.  J.  N.  S.  Ch.  98.     SeweU  v.  King,  14  Ch.  D, 
179,  28  W.  R,  344, 
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Asslgfnincot, 
how  made. 


By  what  law 
coQBtrued. 


Court  held  that  upon  the  delivery  of  the  deed  no 
act  remained  to  be  done  by  the  grantor  to  give 
effect  to  the  assignment  of  the  policy,  and  that  he 
was  bound  to  give  security  to  the  amount  of  the 
value  of  the  policy  assured  by  the  deed.  The 
Master  of  the  Rolls  said :  "  The  gift  of  the  policy 
appears  to  me  to  have  been  perfectly  complete 
without  delivery.  Nothing  remained  to  be  done  by 
the  grantor,  nor  could  he  have  done  what  he  after- 
wards did  to  defeat  his  own  grant  if  the  trustees 
had  given  notice  of  the  assignment  to  the  insurance 
office.  I  am  of  opinion  that  no  act  remained  to 
be  done  to  complete  the  title  of  the  trustees.  The 
trustees  ought  to  have  given  notice  of  the  assign- 
ment, but  their  omission  to  give  notice  cannot  affect 
the  cestuis  que  tricstent" 

No  particular  words  are  necessary  to  constitute 
an  equitable  assignment  of  a  policy  of  life  assurance 
if  the  intention  be  clear ;  and  such  an  assignment 
may  even  be  created  by  word  of  mouth,  and  an 
equitable  mortgage  may  also  be  created  by  the 
deposit  of  a  policy  of  assurance  so  as  to  entitle  the 
depositee  to  the  moneys  assured  (z).  The  pledge  of 
a  fire  policy  as  collateral  security  is  not  an  assignment 
within  the  condition  prohibiting  assignment  (a). 

To  perfect  the  title  of  the  mortgagee  of  a  policy, 
notice  in  writing  should  be  given  to  the  insurance 
office  of  the  assignment,  otherwise  a  subsequent 
assignee  for  value  might,  by  first  giving  notice, 
obtain  priority  (6). 

The  validity  of  the  assignment  will  be  governed 
by  the  law  of  the  place  where  it  was  made ;  and  the 
parties  thereto   were   domiciled.     Hence,  where  a 

(z)  Row  V.  Dawsorit  i  Yes.  Sen.  331.  Oumell  v.  Cfardner,  4  Giff. 
626-680,  9  L.  T.  N.  S.  367,  12  W.  R.  67. 

(a)  Oriffey  v.  New  York  Central  Co.,  53  Am.  Rep.  202,  55  Sickell 

(N.Y.)4i7. 

(6)  30  &  31  Vict.  c.  144,  8.  3.  Judioature  Act,  1873,  b.  25,  sub-a.  6. 
Swayne  ▼.  Swayrie,  11  Beay.  463.  EUey  y.  Bridges,  2  Y.  ft  C.  Ch. 
486.     Re  Barr'a  Trusts,  4  EL  ft  K.  219,  6  W.  R.  424. 
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life  policy,  granted  by  an  English  insurance  com- 
pany to  the  assignor  was  by  him  assigned  in  Cape 
Colony  to  his  wife,  they  being  domiciled  there,  the 
assignment  was  held  invalid  in  England,  because,  by 
the  law  of  Cape  Colony,  it  was  void  by  reason  of  the 
assignor  and  assignee  being  husband  and  wife  (c). 

.  Where,  however,  the  parties  to  a  contract  reside 
in  different  countries,  in  which  different  systems  of 
law  prevail,  their  intention  is  the  true  criterion  to 
determine  by  what  law  its  interpretation  and  effect 
are  to  be  governed  (rf). 

The  Policies  of  Assurance  Act,  1867  («),  gives  the  AMifimeemay 

*i..  •      .  ^     •  ^  SQG  in  own 

right  to  sue  in  their  own  names  to  any  person  or  cor-  name, 
poration  entitled  by  assignment  or  other  derivative 
title,  and  possessing  at  the  time  of  action  brought  the 
right  in  equity  to  receive  and  give  an  effectual  dis- 
charge for  the  policy-moneys. 

The  effect  of  this  Act  is  not  to  make  life  policies  Policies  of 
more  or  less  assignable  than  before ;  it  only  enables  186^*°^* 
the  assignee  to  sue  in  his  own  name  without  having  -^ssignabuity. 
to  use  the  name  of  the  assignor,  and  protects  the 
insurance  offices  by  making  notice   of  assignment 
necessary.     In  the  words  of  Lord   Bramwell  with 
respect  to  31  &  32  Vict.  c.  86  (a  similar  Act  as  to 
marine  poUcies), "  Without  the  aid  of  the  statute,  the 
assign  might  have  sued  at  law  in  the  name  of  the 
assured  and  in  a  Court  of  Equity  in  his  own  name. 
The  statute  was  passed  to  give  the  assign  a  more 
convenient  remedy.     No  alteration  in  the  rights  of 
the  parties  was  contemplated  (/). 

A  condition  that  the  policy  shall  "  not  be  assign-  condition  that 
able  in  any  case  whatever,''  and  that  the  insurance  Se^i^iglTabie. 
company  shall  not  be  bound  to  recognise  any  equit- 

(c)  Lee  V.  Abdy,  17  Q.  B.  D.  209,  34  W.  R.  653  ;  see  also  MuttuU 
Life  Insurance  Co.  v.  Allen,  62  Am.  Rep.  247. 

{d)  Spurrier  v.  La  Cloche  (1902),  86  L.  T.  631. 

(e)  30  &  31  Vict,  c  144,  8.  1. 

(/)  PeUas  V.  NepUine  Co.,  5  C.  P.  D.  34,  49  L.  J.  P.  C.  IS3,  42  L.  T. 
N.  8.  35,  26  W.  R.  405. 
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able  dealings  with  it,  makes  the  policy  non-assignable 
at  law  as  it  was  prior  to  the  Policies  of  Assurance 
Act,  1867,  but  does  not  prevent  the  Court  from 
enforcing  a  declaration  of  trust  in  the  beneficial 
interest  in  the  policy  (g). 

Notice  of  assignment  of  a  life  policy  given  to  an 
agent  of  the  company  is  not,  under  the  present  law, 
sufficient  to  vest  the  legal  title  in  the  assignee  (A). 
Under  the  old  law  it  might  be  enough  if  the  agent 
was  not  forbidden  by  the  insurers  to  receive  such 
notice  (i).  Fire  policies  are  in  a  different  position, 
not  being  of  the  same  nature  as  life  policies,  nor 
included  in  the  provisions  of  the  Policies  of  Life 
Assurance  (1867)  Act  (k). 

The  law  as  to  order  and  disposition  is  not  the 
same  in  Ireland,  to  which  country  the  Bankruptcy 
Acts  of  1 869  and  1883  have  not  yet  been  extended(Z). 
But  the  Policies  of  Life  Assurance  Act  applies  to  the 
whole  of  the  United  Kingdom,  and  the  assignee  of 
a  poUcy  can  thereby  perfect  his  legal  title  by  the 
same  procedure  in  any  part  thereof. 

By  s.  3  of  the  Act  (m)  it  is  provided  that  no  assign- 
ment made,  after  the  passing  of  the  Act,  of  a  policy 
of  life  assurance  shall  confer  on  the  assignee,  his 
executors,  administrators,  or  assigns,  any  right  to  sue 
for  the  amount  of  such  policy  until  a  written  notice 
of  the  date  and  purport  of  such  assignment  shall 
have  been  given  to  the  assurance  company  at  their 
principal  place  of  business,  or  one  of  their  principal 
places  of  business,  in  England  or  Scotland  or  Ireland ; 
and  the  date  on  which  such  notice  shall  be  received 
shall  regulate  the  priority  of  all  claims  under  any 
assignment ;  and  a  payment  bond  fide  made  by  the 

ig)  Re  Turcan,  40  Ch.  D.  5,  59  L.  T.  712,  58  L.  J.  Ch.  101,  37 
W.  R.  70.  (h)  30  &  31  Vict.  c.  144,  83.  3,  4. 

(i)  Qalt  y.  LeioiSj  9  Q.  B.  730,  16  L.  J.  B.  Q.  119. 

{k)  Ex  parte  Hennessey,  i  Connor  &  Lawson  (Ir.)  559. 

\l)  Re  Rttssell,  i  Or.  &  D.  (Ir.)  27.  Re  Armstrong  and  Bume, 
I  Cr.  &  D.  (Ir.)  37.  (m)  30  &  31  Vict,  c  144, 
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company  before  the  date  on  which  such  notice  shall 
have  been  received  by  the  company  shall  be  as  valid 
against  the  assignee  as  if  the  Act  had  not  passed. 

The  notice  required  by  this  section  (3)  should  be  Notice  of 
given  even  in  the  case  of  a  mortgage  to  the  company  »wifi:««no»*- 
itself,  in  order  to  avoid  any  contention  as  to  whether 
the  requirements  of  the  section  upon  which    the 
priority  of   claims  is  made  dependent   have  been 
complied  with  (n). 

This  statute  was  passed  for  the  protection  of  assur-  Ant  puned  for 
ance  companies,  and  not  for  the  purpose  of  regulating  ^^\e8.**^ 
the  priority  of  assignees  of  policies  inter  se,  and  there- 
fore the  assignee  of  a  policy  who  had  given  notice 
to  the  company  under  s.  3,  but  who  had  notice  of  a 
prior  incumbrance,  would  not  obtain  priority  over 
such  prior  incumbrancer,  although  the  notice  given 
by  such  incumbrancer  was  not  according  to  the 
Act  (0). 

Every  insurance  company  must  on  every  policy  Principal  pimoe 
specify  their  principal  place  or  places  of  business  at  be  oi^poucy. 
which  notice  of  an  assignment  may  be  given  (s.  4). 

Any  assignment  may  be  made,  either  by  indorse-  Porm  of 
ment  on  the  policy  or  by  a  separate  instrument  in  ■*"*8^™®°^- 
the  form  given  in  the  schedule  to  the  Act  (s.  5). 

Every  insurance  company  is  bound,  upon  the  re-  compeny  to 
quest  in  writing  of  any  person  by  whom  any  such  J^°ipro*i  ^* 
notice  was  given  or  issued,  or  of  his  executors  or  '*®"**- 
administrators,  and  upon  payment  of  five  shillings, 
to  deliver  an  acknowledgment  in  writing  of  their 
receipt  of  such  notice ;  and  every  such  acknowledg- 
ment, if  signed  by  a  person  who  is  de  facto  or  de  jure 
the  manager,  secretary,  treasurer,  or  other  principal 
officer  of  the  company,  shall  be  conclusive  evidence 

(n)  Davidaoii*8  Precedents,  voL  2,  pt.  2,  p.  522. 
(o)  NewTnan  v.  Newman,  28  Ch.  D.  674,  54  L.  J.  Ch.  598,  52  L.  T. 
422,  zz  W.  R.  505. 
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of  the  company  having  duly  received  such  notice 
(s.  6). 

There  should  be  no  delay  in  giving  notice  of  assign- 
ment of  a  policy  of  insurance,  for  in  the  absence  of 
notice,  if  the  insurance  company  paid  the  policy- 
money  to  the  assignor  of  the  policy,  or  his  legal 
personal  representative,  without  knowledge  of  the 
assignment,  they  could  not  be  made  to  pay  the 
money  again  (p),  and  the  assignment  might  be 
defeated  by  the  assignor  surrendering  the  policy  or 
the  bonuses  to  the  office  (q). 

No  person  should  take  an  assignment  of  a  policy 
of  insurance  without  first  inquiring  of  the  insurance 
company  whether  they  have  previously  received 
notice  of  any  assignment,  charge,  or  lien  thereupon. 
When  the  notice  has  been  given  to  the  proper  per- 
son, he  cannot  disregard  it  without  making  himself 
liable  to  the  assignee  (r).  If  he  made,  even  though 
unintentionally,  a  false  representation  to  an  intend- 
ing assignee  as  to  previous  notice,  he  is  personally 
liable  for  the  loss  such  assignees  may  sustain  (s). 

By  the  Judicature  Act,  1873,  s.  25,  sub-s.  6,  any 
absolute  assignment  in  writing,  not  purporting  to  be  by 
way  of  charge  only  of  any  debt  or  other  legal  chose  in 
action  of  which  express  notice  in  writing  has  been  given 
to  the  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  such  debt  or  cJiose  in  action  will 
pass  the  legal  right  and  power  to  give  a  good  dis- 
charge for  the  same  without  the  concurrence  of  the 
assignor.  This  provision  extends  to  the  assignment 
of  a  policy  of  assurance  which  is  a  chose  in  action  (t). 

(p)  Jones  V.  Oiblxms,  9  Ves.  407,  410. 

(g)  Forteseue  v.  BameU,  3  M.  &  K.  36,  2  L.  J.  N.  8.  Gh.  98.  Stocks 
V.  thbson,  17  Jur.  223,  22  L.  J.  Ch.  884. 

(r)  WiUiams  y.  Thorp,  2  Sim.  257.  Baldwin  v.  BiUingdey^  2  VeiiL 
536.  Bobarts  v.  Lloffd,  2  Beay.  376.  Andrews  y.  BousfiM,  10 
Beay.  511. 

{s)  Lyde  v.  Barnard,  i  M.  &  W.  loi.  Swan  y.  Phillips,  3  N.  A  P. 
447.  Burrows  y.  Lock,  10  Ves.  470.  Bamshire  y.  Bolton,  L.  R.  8  Eq. 
294,  38  L.  J.  Ch.  594,  21  L.  T.  N.  S.  50,  17  W.  R.  986. 

(0  Ex  parte  Ibbetson,  8  Ch.  D.  519,  39  L,  T.  N.  S.  i,  26  W.  R.  843. 
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It  is  in  one  respect  narrower  than  the  provision  con- 
tained in  the  Policies  of  Assurance  Act,  1867,  inas- 
much as  it  is  limited  to  absolute  assignments  only, 
vrhile  the  Policies  of  Assurance  Act  extends  to  assign- 
ments which  are  absolute  as  well  as  to  assignments  by 
way  of  charge.  In  another  respect,  however,  the  pro- 
vision of  the  Judicature  Act  is  wider  than  that  of  the 
Policies  of  Assurance  Act,  because  it  extends  to  '*  any 
legal  chose  in  action*'  and  therefore  to  all  policies. 
The  Policies  of  Assurance  Act,  on  the  other  hand, 
extends  only  to  policies  granted  by  a  corporation, 
association,  society,  or  company  (u). 

The  "  express  notice  in  writing  "  of  the  assignment  Notice  of 
of  a  chose  in  action  mentioned  above  in  the  Judica-  ^©^"Ster 
ture  Act,  1873,  s.  iz 5,  sub-s.  6,  may  be  given  after  ^thoi 
the  death  of  the  assignor,  and  it  would  therefore 
seem  that  notice  of  the  assignment  of  a  policy  of 
insurance  may  also  be  so  given  (x). 

An  agreement  in  writing,  without  delivery  of  the  what  is  not  an 
policy,  to  execute  on  request  an  eflfectual  mortgage  of  "Jj^^poljcjes 
a  life  policy  as  security  for  a  loan  is  not  an  assignment  ^^,^g™®® 
within  the  meaning  of  the  Policies  of  Assurance  Act, 
1867.  Consequently  notice  to  the  assurance  company 
of  such  agreement  gave  no  priority  over  a  prior  equit- 
able mortgagee  who  had  given  no  notice,  but  who  had 
possession  of  the  policy  (y).     It  has  been  held  in 
America  that  delivery  of  the  policy  itself  is  necessary 
(inter  alia)  to  constitute  an  assignment  (z),  but  this 
does  not  seem  to  be  the  rule  in  England  (a). 

Deposit  of  policies  with  a  creditor  as  security, 
coupled  with  a  request  by  letter  to  him  to  instruct 
his  solicitor  to  prepare  the  necessary  assignment,  is 

(tt)  30  A  31  Vict.  c.  144,  8.  7. 

ix)  Walker  v.  Bradford  Bank,  12  Q.  B.  D.  511. 

iff)  Spencer  v.  Clark,  9  Ch.  D.  137,  47  L.  J.  Ch.  692,  27  W.  R.  133. 

(z)  See  Palmer  Y.  MerriU,  60  Mass.  (6  Cush.)  282.  But  see  Bliss, 
life  Insurance,  p.  511,  note  i. 

(a)  Ktkeuneh  v.  Manning,  i  De  G.  M.  &  6.  176,  21  L.  J.  Ch.  577. 
Ward  V.  AudUmd,  8  Sim.  571,  C.  P.  Cooper  146,  8  Beav.  201. 
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not  an  equitable  assignment  within  the  Policies  of 
Assurance  Act,  1867  (30  &  31  Vict.  c.  144).  Con- 
sequently, written  notice  to  the  company  will  not  in 
such  a  case  be  enough  to  enable  the  depositee  to 
give  the  insurer  an  effectual  discharge.  Jessel,  M.R., 
said :  ''  No  consideration  was  stated,  and  there  was 
no  agreement  to  assign.  There  had  been  a  deposit, 
and  there  was  to  be  an  assignment  only  if  the 
plaintiff  (the  mortgagee)  thought  fit.  For  some 
reason  or  other,  he  did  not  choose  to  take  the 
assignment,  but  was  content  to  rely  on  the  de- 
posit "  (6).  The  Court,  however,  considering  that 
suflScient  proof  had  been  given  that  the  money  was 
really  due  to  the  mortgagee,  dispensed  with  the 
executors  of  the  mortgagor  (by  15  &  16  Vict.  c.  86, 
s.  44)  (c).  But  it  was  doubted  by  the  Court  of 
Appeal  whether  this  course  was  admissible  (d). 

A  covenant  to  effect  a  policy  by  way  of  security 
is  not  enough  of  itself  to  vest  the  policy  in  the 
covenantee  (e) ;  it  does  not  seem  to  operate  as  an 
equitable  assignment  thereof,  or  to  give  him  a  lien 
thereon. 

But  in  Ward  v.  Ward  (/),  a  covenant  by  a 
defaulting  trustee  to  effect  a  policy  on  his  own  life 
was  held  to  entitle  the  cestuis  qus  trudent  to  the  pro- 
ceeds against  his  creditors. 

Mere  deposit  of  a  policy  with  a  creditor  as 
security,  notice  whereof  was  given  to  the  insurers 
after  the  death  of  the  assured,  is  not  sufficient  to 
entitle  the  creditor  to  demand  payment  from  the 

(6)  Crossley  v.  City  of  Glasgow  Life,  4  Ch.  D.  421,  per  Jeeael,  M.R. 
(1876),  46  L.  J.  Ch.  6s,  36  L.  T.  N.  S.  285,  25  W.  R.  264. 

(c)  Ibid, 

{d)  See  per  Cotton  and  James,  L.JJ.,  in  Webster  v.  British  Empire 
Mutual,  15  Ch.  D.  169,  49  L.  J.  Ch,  769,  43  L.  T.  N.  S.  229,  28  W.  R. 
818.  But  see  also  Curtius  v.  Caledonian,  19  Ch.  D.  534,  51  L.  J.  Ch. 
80,  30  W.  R.  125,  45  L.  T.  N.  S.  662. 

(e)  Lees  v.  Whitdy,  2  Eq.  143,  35  L.  J.  Ch.  412,  14  L.  T.  N.  S.  472, 
14  W.  R.  534.  See,  however,  Ex  parte  Caldwell,  20  W.  R.  363, 
13  Eq.  188.  (/)  18  Jut.  539, 
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insurance  company  without  the  concurrence  of  the 
debtor's  legal  personal  representative. 

And  if  the  creditor  makes  good  his  claim,  the  interest  on 
insurers  will  not  be  liable  to  pay  interest  from  the'"™""^"*  * 
due  date  where  the  delay  is  owing  to  the  creditor's 
neglect  to  clothe  himself  with  the  legal  title  to  the 
money  {g). 

When  the  owner  of  an  insurance  policy,  after  loss.  Directions  to 
places  it  in  the  hands  of  an  attorney  for  collection,  ^^^""^  ^ 
with  instructions  to  apply  the  proceeds  in  payment  in«irance- 

«,.,,  i-i  i-T  .  money  in 

of  his  debt  to  a  third  person,  this  does  not  constitute  payment  of 
an  assignment  to  such  third  person  (h),  ^*i^^ent"to 

creditor. 

The  assignee  of  a  policy  will  not  be  in  any  better  position  of 
position  than  the  person  who  effected  and  assigned  it  J^'tw  «iau 
to  him(i).  Thus  B., at  the  instance  of  the  agent  oitiuitoth\% 
the  British  Equitable  Insurance  Company,  proposed 
to  insure  his  life,  answered  the  questions  as  to  his 
health  satisfactorily,  and  mentioned  D.  as  his  last 
medical  attendant,  and,  the  medical  officer  of  the 
company  reporting  favourably,  the  proposal  was 
accepted,  and  a  letter  written  giving  notice  that  the 
office  would  not  be  liable  for  any  risk  in  consequence 
of  a  variation  in  health  between  the  acceptance  of  the 
proposal  and  the  actual  receipt  of  the  first  premium. 
B.,  becoming  suddenly  stout,  was  alarmed,  and  con- 
sulted W.,  a  physician,  who  told  him  he  was  in 
danger,  and  wrote  to  D.  to  that  eflfect.  D.  taking  a 
more  favourable  view,  B.  then  paid  the  first  premium, 
and  never  communicated  to  the  office  his  consulta- 
tion with  W. ;  and  with  the  receipt  for  such  premium 
was  a  letter  expressing  that  if  any  alteration  in  health 

to)  WebaUr  v.  Britieh  Empire  Mutual,  15  Ch.  D.  169,  C.  A.  {1880), 
ubi  auprtt, 

(h)  AvUman  v.  MeConnell,  34  Fed.  Rep.  U.  S.  724. 

(t)  Dormay  v.  Borrodaile,  10  Beav.  335,  16  L.  J.  Ch.  337.  British 
Equitable  v.  Great  Western  Railway,  20  L.  T.  N.  S.  422,  38  L.  J.  Ch. 
314,  17  W.  R.  43,  561.  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484, 
17  Jur.  995,  and  Scottish  Widows'  Fund  v.  Buist,  3  C.  S.  C.  (4th  series) 
1078,  5  do.  64  (H.  L. ).  Policies  of  Assurance  Act,  1 867,  s.  2.  Mangles 
V.  Dixon,  3  H.  L.  C.  702  (1852).     Purdew  v.  Jackson,  i  Russ.  i. 
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had  occurred  the  policy  would  be  void.  B.  assigned 
the  policy  as  security  for  a  debt  to  the  Vale  of  Neath 
Railway  Co.,  represented  subsequently  by  the  Great 
Western  Co.,  and  died  suddenly  of  disease  of  the 
heart,  and  a  jury  returned  that  verdict.  An  action 
was  brought  on  the  policy  in  the  name  of  the  widow  ; 
and  it  was  held  that  the  non- communication  by  B. 
to  the  office  of  the  fact  of  his  consulting  W.,  although 
he  was  not  bound  to  say  what  W.  told  him,  vitiated 
the  policy,  and  that  the  plaintiff  was  in  no  better 
position  than  B.  (k). 

The  assignee  is  liable  to  all  the  defences  which 

the  insurers  would  be  entitled  to  raise  against  the 

assignor  ;  for  if  the  policy  be  eflfected  by  any  vice  in 

regard  to  the  assignor,  it  is  also  similary  affected  as 

Policy  effected  regards  the  assignee.    So  if  the  assignor  have  effected 

innirer  can       the  policy  by  fraud  practised  against  the  insurer,  and 

rocover  money  subsequently  assigned,  and  the  assignee  be  at  the 

time  ignorant  of  the  fraud,  and  the  insurer  pays  the 

assignee,  both  being  in  equal  ignorance  of  the  fraud, 

the  insurer  may  recover  from  the  assignee  the  money 

paid  under  such  mistake  (I). 

Duty  or  But  if  the  notice  of  assignment  given   to    the 

knofring  iusurer  discloses  on  the  face  of  it  that  which  induces 

dro^eV'  ^^^  belief  that  the  assignee  has  been  deceived  in 
accepting  the  assignment,  the  insurer  is  bound  to 
inform  the  assignee  of  the  real  circumstances ;  and 
if  he  does  not,  he  will  be  estopped  from  taking 
advantage  as  against  the  assignee  of  the  equities 
existing  as  between  the  assignor  and  himself  (m). 

A-gravation  of  Where  the  health  of  the  life  grew  worse  between 
acceptance  of  the  acceptance  of  the  risk  and  payment  of  the  pre- 
mratof  ^^  mium,  but  the  aggravation  of  the  illness  was  not 
pren^iiim.        disclosod  to  the  insurcrs,  the  policy  was  held  vitiated, 

(*)  British  Equitable  v.  O.  W.  B,  Co.,  supra. 

{I)  Lefevre  v.  BoyU,  i  L.  J.  N.  S.  K.  B.  199,  3  B  &  A4.  877, 

(m)  Jfan^fe*  y.  pixon,  3  Pr  I4,  C.  70?, 
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and  bond  fde  purchasers  for  value  (n)  without  notice  Bond  Me 
were  held  to  have  no  title  to  recover  thereon  (o).       p«"5*»»»«'- 

If  after  a  policy  has  been  assigned  the  insurance  Beceipt  of 
company  become  aware  of  objections  to  its  validity  SrcomiMuiy 
so  clear  and  conclusive  that  the  mere  statement  oi^^^^^' 

,         league  of 

them  is  enough,  there  may  be  a  duty  of  communica-  invalidity  of 
tion  to  those  whom  the  company  know  to  be  inte-  JSicy. 
rested  in  the  policy.     It  would  not  be   consistent 
with  good  faith  that  they  should  in  such  circum- 
stances go  on  receiving  the  premiums  on  a  policy 
that  they  intended  to  challenge  in  the  end  {p). 

In  certain  companies  (mutual)  the  assignee  of  a 
policy,  by  payment  of  premiums,  is  held  to  have  con- 
tracted to  become  a  member  of  the  company,  and  is 
liable  to  be  entered  on  the  register  as  a  contributory  : 
but  if  the  directors  refuse  to  register  the  assignee  as 
a  member  of  the  company,  the  Court  will  in  certain 
cases  hold  him  not  to  have  become  a  contributory  {q). 

On  the  other  hand,  assignment  before  winding  up  ABsigiiinont 
of  such  a  company  relieves  the  assignor  (r).  windTng  up. 

The  Trustee  Relief  Act,  until  extended  by  the  payment  into 
6th  sub-s,  of  s.  25  of  the  Judicature  Act,  1873,  did^^p^^^ 
not  enable  an  insurance  company,  having  notice  <^f  S^^ue'f  ac"^^^ 
conflicting  claims,  to  pay  policy-moneys  into  court, 
unless  the  moneys  were  the  subject  of  a  trust  (s) ; 
but,  inasmuch  as,  by  the  Policies  of  Assurance  Act, 
1867  (t)y  an  unsatisfied  mortgagee  of  a  policy  might 

{n)  For  precautions  to  be  observed  by  purohasers  or  mortgagees  of 
life  policies,  see  2  Day.  Prec.  Con  v.  pt.  i,  p.  654  note. 

(o)  British  Equitable  v.  Cheat  WeaUm  Railway  (1869),  38  L.  J.  Ch. 
314,  17  W.  R.  561,  20  L.  T.  N.  S.  422.  Policies  of  Assurance  Act, 
1867,  explained  as  not  giving  the  assign  a  better  title,  but  only  as 
dispeDBing  with  administration  where  the  assign  had  a  complete  title. 

(p)  Scottish  Equitable  v.  Buisi,  4  C.  S.  C.  (4th  series)  1081-82,  per  ' 
Lord  President. 

iq)  Ex  parte  Saunders  (1882),  20  Ch.  D.  403,  51  L.  J.  Ch.  579, 
47  L.  T.  N.  S.  112. 

(r)  Ex  parte  Broum  (1881),  18  Ch.  D.  639,  50  L.  J.  Ch.  714, 45  L.  T. 
N.  S.  269,  30  W.  R.  30. 

{*)  Matthew  v.  Northern,  dhc.  Co.^  9  Ch.  D.  80,  38  L.  T.  N.  S.  46^, 
47  L.  J.  Ch.  56a.  (I)  30  *  31  Viot.  o.  144. 
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sue  the  insurance  office  in  his  own  name  on  his 
assignment,  the  insurance  office  would  be  justified 
in  requiring  evidence  that  an  assignment  by  way  of 
mortgage  of  which  they  had  notice  was  satisfied 
before  they  paid  over  the  money  to  a  subsequent 
assignee  of  the  policy  {u). 

And  now,  subject  to  the  Rules  of  Court,  made 
under  the  Life  Assurance  Companies  (Payment  into 
Court)  Act,  1896  (59  Vict.  c.  8),  any  life  assurance 
company  may  pay  into  the  High  Court  any  moneys 
payable  by  them  under  a  life  policy  in  respect  of 
which,  in  the  opinion  of  their  board  of  directors,  no 
sufficient  discharge  can  otherwise  be  obtained,  or, 
wher^e  the  head  office  of  the  company  is  situated 
within  the  jurisdiction  of  the  Chancery  Court  of  the 
County  Palatine  of  Lancaster,  either  into  that  Court 
or  into  the  High  Court,  and  the  receipt  or  certificate 
of  the  proper  officer  shall  be  a  sufficient  discharge 
for  the  moneys  so  paid.  Life  assurance  company  in 
this  Act  is  exclusive  of  a  registered  friendly  society. 

Where  an  action  had  been  brought  against  a  life 
insurance  company  upon  a  lost  life  policy,  and  the 
directors  of  the  company  were  of  opinion  that  no 
sufficient  discharge  could  otherwise  be  obtained,  it 
was  held  that  under  the  Life  Assurance  Companies 
(Payment  into  Court)  Act,  1 896,  the  company  could 
pay  the  amount  of  the  policy  into  the  High  Court 
under  Order  liv.  c.  Rules  of  the  Supreme  Court 
1883(0;). 

It  does  not  matter  if  the  last  assignment  of  which 
notice  has  been  given  to  the  insurer  is  over  twenty 
years  old,  for  no  demand  can  be  made  under  it  until 
the  event  happens  in  which  the  policy- money  is  to 
become  due.     In  Haycock's  Policy  twenty-four  years 
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(m)  Re  Haycock's  Polioy,  i  Ch.  D.  611,  45  L.  J.  Ch.  247,  24  W.  R. 


{z)  Harrison  v.  Alliance,  dtc.  (1903),  i  K.  B.  184,  72  L.  J.  K.  B. 
J 15,  88  L.  T.  4,  $1  W.  R.  281.     19  T.  L.  R,  89.  C.  A. 
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had  elapsed  between  the  assignmeat  by  way  of  mort- 
gage and  the  death  of  the  assured.  The  latter  had 
subsequently  to  the  mortgage  assigned  the  policy  to 
a  third  person,  and  he  to  the  petitioners  in  that  case. 
But  absence  of  claim  on  the  part  of  the  mortgagee 
was  not  held  to  be  any  evidence  that  the  claim  had 
been  satisfied,  and  no  suggestion  was  made  that 
it  was  barred.  And  the  policy-moneys  were  only 
paid  out  of  court  on  the  personal  representative 
of  the  mortgagee  disclaiming  any  interest  therein. 

An  endowment  policy  payable  to  the  insured  or  poucy  payable 
his  assigns,  if  he  should  live  to  a  specified  time,  or,  SJ^S^^J 
if  he  should  die  before  that  time  to  his  legal  re-  ^^  ^\fl^j,„j 
presentatives,  is  assignable  ;  and  the  assignee  alone  or,  if  be  die 
would  be  entitled  to  receive  the  sum  insured,  in^'i^^ 
case  of  the  death  of  the  insured   before  the  day  [,512!^°^^^^'* 
named  {y), 

A  contract  to  assign  a  life  policy  may  be  ordered  speetfle 
to  be  specifically  performed  (z).     And  under  sxxch^^^^'^''^ 
a  contract,  unless  otherwise  agreed,  the  assignment  "^t?"- 
must  be  free  from  incumbrances.     So  if  a  contract  Free  from 
is  made  to  assign  a  policy,  and  the  assignor  had  **»«"»"^"^««"- 
(unknown   to  the  would-be  assignee)   agreed    that 
one-third  of  the  premiums  should  be  a  charge  on 
the  policy  payable  at  his  death,  the  burden  of  such 
charge  must  be  satisfied  by  the  assignor  and  not 
transferred  to  the  assignee  (a).    Such  contract  passes 
all  the  benefits   attached  to  the   policies,   such  as 
bonuses,  &c.  (J),  without  further  words. 

A  contract  for  the  sale  of  a  life  policy  having  been  Saie  of  policy 
made,  in  the  belief  by  both  parties  that  the  insured  h^uetthiT 
was  alive  when  in  fact  he  was  dead,  and  it  having  ^^*^^  "^'^ 
been  completed  by  assignment,  it  was  adjudged  that 

{y)  Mutual  Lift  InnLtance  Co,  ▼.  Armairong.  Fed.  Rep.  Dig. 
(1887-90,502. 

(?)  Ashley  v.  Ashley.  3  Sim,  149.     OoodeaU  ▼.  Webby  2  Keen  99. 

(a)  Oaiayea  v.  Flather,  34  Beav.  387,  per  Romilly,  M.R. 

(6)  Courtney  v.  F&rrara.  i  Sim.  137,  5  L.  J.  N.  S.  Oh.  107.  Parhta 
V.  BoU,  9  Sim.  388. 


3S8 


THE    LAWS   OF   INSURANCE. 


Bankruptcy  of 
assured. 
Payment  of 
premiums  by 
assignee. 


Covenant  to 
keep  policy 
on  foot. 


Not  broken 
by  stticldc  of 
covenantor. 


the  vendor  was  entitled  to  have  the  transaction  set 
aside  (c). 

A  policy  effected  on  own  life  at  an  annual  premium, 
on  bankruptcy  of  the  assured  passes  to  his  trustee, 
however  small  be  its  ap])arent  value  at  such  date,  and 
even  if  there  are  considerable  arrears  of  premium  due 
thereon.  If  he  disclaim,  the  grantee  can  do  what  he 
likes  about  it  (d).  If  the  assured,  instead  of  delivering 
up  the  policy  as  part  of  his  effects,  secretly  assign  it 
to  another  person,  who  pays  the  arrears  of  premium, 
and  upon  the  death  of  the  bankrupt  receives  the  sum 
insured,  this  sum,  less  the  amount  of  arrears  so  paid, 
may  be  recovered  by  ^the  trustees  in  bankruptcy  as 
money  had  and  receivi^d  to  their  use  (e). 

So  also  if  the  bankrupir  surrender  the  policy  and 
procure  renewal  to  one  creditor  in  consideration  of  his 
accepting  the  composition  offered  (/). 

If  a  policy  be  assigned  with  other  property,  that 
the  latter  assignment  should  be  avoided  will  not  affect 
the  assignee's  right  to  the  policy  {g). 

An  assignment  of  a  policy  of  assurance  by  the 
cestui  que  vie  ought  to  contain  an  express  covenant  by 
him  that  he  will  not  do  anything  to  vitiate  the.policy 
or  prevent  the  assignee  from  receiving  the  money.  A 
covenant  simply  to  do  all  things  necessary  to  keep  the 
policy  on  foot  is  not  broken  by  his  suicide,  although 
the  assignee  will  thereby  lose  the  benefit  of  ti^e 
policy  (A). 

(c)  8coU  V.  Ooulson  {1903),  2  CJh.  D.  249,  72  L.  J.  Ch.  600,  S8  I^  T. 
653.  (d)  Be  Learmouth,  14  W.  R.  628. 

(c)  Schondler  v.  Waee,  i  Camp.  486.  See  West  v.  Beid,  2  Hare  256, 
and  Pennell  v.  Millar,  23  Beav.  172,  5  W.  R.  215,  29  L.  T.  35,  where 
assignor  had  covenanted  to  keep  up  policies  and  assupi  had  paid  the 
premium.  See  also  Burridge  v.  Row,  i  Y.  &  C.  Ql  C.  183,  583, 
13  L.  J.  Ch.  173,  8  Jur.  299.  Connecticut  MuhuU  Life  ▼.  Burroughs, 
34  Conn.  305. 

(/)  Pfleger  v.  Browne,  28  Beav.  391,  per  Romilly,  M.R. 

{g)  FoaUr  v.  Roberta,  7  Jur.  N.  S.  400,  9  W.  R.  605.  See  PenneU 
v.  Millar,  aujpra,     BronUey  v.  Smith,  26  Beav.  644. 

{h)  Borrodaile  v.  Hunter,  5  M.  A;  G.  639,  12  L.  J.  C.»P.  225,  5  Scott 
N.  R.  418,  7  Jur.  443.  Dormay  v.  Borrodaile,  10  Beav.  335, 16  L.  J.  Ch. 
337. 
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'*  Such  a  covenant  may  practically  prevent  the  Covenant  to 
cestui  gtce  vie  from  proceeding  to  any  British  colony,  or  ^^f^etZr^^ 
even  from  leaving  Europe ;  for  most  of  the  insurance  **^^*°  bfoad 
offices  make  residence  or  travelling  out  of  Europe 
vitiate  a  policy,  and  a  Court  of  Equity  will  restrain  a 
man  from  committing  a  breach  of  his  own  covenant. 
Permission  to  ride  or  travel  abroad  in  healthy  lati- 
tudes may,  however,  usually  be  obtained  from  the 
office  on  payment  of  an  increased  premium  ;  and  a 
covenant  to  pay  an  increased  premium,  which  may 
become  payable  in  the  event  of  the  assignee  allowing 
the  cestui  que  vie  to  go  abroad,  should  be  inserted  in 
the  assignment.     Of  course  the  assignor  of  a  policy  Breach  of 
has  notice  of  all  its  conditions,  and  will,  if  he  avoid  ^^!jlj^^^ 
the  policy  by  breaking  any  of  its  conditions,  be  re-  ^J^^^^^' 
sponsible  under  the  ordinary  covenant  not  to  vitiate  keep  up  policy, 
the  policy  ;  but  where  one  covenanted  that  he  would 
appear  at  any  insurance  office  within  the  bills  of  mor- 
tality, and  enable  the  covenantee  to  insure  his  life 
and  in  pursuance  of  his  covenant  appeared  at  an  office 
which  subsequently  granted  to  the  covenantee  a 
policy  containing  a  condition  that  the  covenantor 
should  not  go  beyond  the  limits  of  Europe,  it  was 
held  that  the  covenantee  ought  to  have  given  the 
covenantor   notice    that   the    insurance    had    been 
effected  on  those  terms ;  and  that,  not  having  done 
so,  he  could  not  recover  damages  for  the  avoidance 
of  the  policy  by  the  covenantor  quitting  Europe  (i). 
But  if  the  covenant  be  explicit  and  the  covenantor 
have  notice  of  the  terms  of  the  policy,  the  covenant 
will  be  construed  strictly,  and  the  covenantee  may 
enter  up  a  judgment  and  issue  execution  against  the  Kenewai 
covenantor  for  neglecting  to  keep  the  policy  on  foot,  cov^lJIimo'/ 
notwithstanding  he  may  himself  have  obtained  its 
renewal "  (k). 

An  action  will  lie  for  breach  of  covenant  to  effect 

(»)  Vyse  V.  Wakefield,  5  M.  &  W.  442. 

(k)  WirUhorp  v.  Murray,  8  Ha.  214.     Davidson's  Precedents,  4th 
ed.  vol.  2,  p.  656. 
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and  settle  a  policy,  and  the  damage  caused  by  the 
breach  may  be  proved  for  (/). 

NoniusigDabie       Insurances  under  the  Customs  Annuity  and  Bene- 

llfe  Insuraucen.  ^^^^^^  ji^^^^  ^^g  q^^    jjj    ^    Ixxiii.,  34    &    35   Vict. 

c.  103  and  Rules  of  1872  thereunder)  are  not  part 
of  the  assured's  estate.  He  has  only  a  limited  power 
of  appointment  over  the  funds  secured  thereby.  On 
making  certain  payments  during  his  life  he  acquires 
a  right  to  appoint  a  sum  of  money  on  his  death 
either  for  the  benefit  of  his  widow,  if  any,  or,  if  not, 
of  his  relatives  and  nominees  if  accepted  by  the 
directors  (m). 

The  Court  in  lunacy  has  no  jurisdiction  to  appoint 
a  nominee  on  behalf  of  a  lunatic  assured  (n). 

The  appointment  being  limited,  no  legacy  duty 
is  payable  thereon  (0),  but  succession  duty  is  pay- 
able (p). 

If  no  nomination  is  approved  and  registered 
during  lifetime,  but  the  assured  makes  a  bequest  of 
such  policy,  the  legatee  cannot  take,  and  the  widow 
or  the  assured's  children,  if  any  (his  wife  being  dead), 
are  entitled  (q). 

But  irrevocable  assignment  of  a  certain  portion  of 
the  sum  insured  is  permitted  under  certain  restric- 
tions by  the  said  Rules  (?•). 

The  effect  of  mortgage  of  such  permitted  portion 
would  be  a  disposition />?•(?  fanto ;  and  his  mortgagee's 


(0  Arthur  V.  Wynne,  14  Ch.  D.  603,  49  L.  J.  Ch.  557,  43  L.  T.  N.  S. 
46,  28  W.  R.  972. 

(m)  Attorney 'General  v.  Ahdy,  i  H.  &  C.  266,  32  L.  J.  Ex.  9. 

(n)  Urquhart  v.  Butterfield,  36  Ch.  D.  55. 

(o)  Attorney -Oeneral  v.  Rouaell,  Tilsley  on  Stam|)0,  685  (2nd  ed.). 

(p)  Attorney -Oeneral  v.  Ahdy,  supra.  Succession  Duty  Act 
(16  &  17  Vict.  c.  51),  B.  17. 

(g)  W.  Phillips'  Insurance,  23  Ch.  D.  235,  52  L.  J.  Ch.  44,  48  L.  T. 
N.  S.  81,  31  W.  R.  511. 

(r)  M'Lean  Trusts,  iq  Eq.  274,  per  J&ssel,  M.R..  doubted  Vrquhart 
V.  ButterfirUl,  36  Ch.  D.  82,  57  L.  J.  Ch.  521. 
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interest,  if  any,  would  be  subject  to  the  dispositions  of 
the  assured  s  will,  or  the  rules  of  the  society.  The 
assignees  or  mortgagees  of  such  a  policy  will  not  be 
liable  to  succession  duty  {s). 

The  assured  may  settle  his  share  of  the  benevolent 
fund  to  trustees,  for  the  benefit  of  his  daughter  on 
her  marriage.  Such  settlement  is  within  the  words 
of  the  rule,  "  for  the  benefit  of  the  child  or  children." 
No  admission  of  the  trustees  or  the  husband  as 
nominees,  nor  any  consent  of  the  directors  of  the 
fund  is  necessary  (t). 

A  policy  of  assurance  effected  by  a  member  of  a  FHendiy 
friendly  society  on  his  own  life  is  legally  assignable  ^°^  ^^  ***' 
by  him  in  the  ordinary  way,  as  well  as  by  means  of 
a   nomination    under    the    Friendly  Societies  Act, 
1875,  sec.  15,  and  the  Friendly  Societies  Act,  1896, 
sees.  56  and  57  (u). 

The  power  of  nomination  is  confined  to  members 
who  have  attained  sixteen  years  of  age  (a?). 

Where   assurances    are    made   on   the    lives    of  insurances  on 
children  under  the  Friendly  Societies    Act,    1896,  Jf^^^^^^r 
the    only  people   who  can  receive   money  are  the*®"- 
parents,  or  their  personal  representatives,  s.  63,  un- 
less the  person  insuring  has  an  interest  in  the  life 
of  the  person  insured,  s.  67. 

The    rules  of   an    unregistered    friendly    society,  Rules  of 
relating  to  payment  of  death  allowances,  declared  gociety^consti- 
that  the  committee  might  pay  to  such  person  amongst  ^/th'iMur^^. 
certain  specified  relatives  of  the  deceased  member  as 
they  might  think  fit,  unless  the  member  had  other- 
wise bequeathed  it  by  will,  and  that  after  such  pay- 

(*)  McLean's  Trusts,  supra,  15  &  i6  Vict.  c.  51  (Succession  Duty 
Act),  8.  17. 

(I)  Poeoek's  Policy,  6  Ch.  App.  447,  25  L.  T.  N.  S.  233,  19  W.  R. 
801. 

(it)  Oriffin  v.  Cfriffin  (1902),  i  Ch.  D.  135,  71  L.  J.  Ch.  1 12,  86  L.  T. 

38. 

(jr)  59  &  60  Vict.  c.  25  and  c.  26. 
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ment  neither  the  committee  nor  the  society  should 
be  liable  to  any  further  claim ;  upon  the  death  of 
the  member  intestate  the  society  paid  his  sister,  and 
the  plaintiff  as  the  administrator  of  the  deceased 
sued  her  for  the  money  so  paid,  but  he  failed  to 
recover,  since  the  rules  constituted  the  contract 
between  the  member  and  the  society  {y). 

Post  offlce  Assignments  of  Post  OflSce  insurances  or  annuities 

DsuraDces.  ^^^  subjcct  to  the  Provisious  of  27  &  28  Vict.  c.  43, 
s.  II,  and  the  Rules  made  under  the  Act  (z).  The 
general  provisions  of  this  Act  have  been  amended 
by  45  &  46  Vict.  c.  51,  50  &  51  Vict.  c.  40,  and 
56  &  57  Vict.  c.  69. 

Aasignment  of       The  assiguce  canuot  recover  on  a  policy  void  for 
void  policy,      fra^mj  Qf  ^]^Q  assignor,  or  for  misrepresentations  in  the 
proposals  {a). 

In  an  ordinary  life  policy  the  assignee  for  value 
can  recover  by  the  terms  thereof. 

Le^i  means         The  word  *'  legal "  in  a  proviso  which  avoids  the 
lawful.  policy,  "  except  it  shall  have  been  legally  assigned," 

means  lawful,  not  legal  as  opposed  to  equitable  (b). 

Authority  to         Authority  to  hold  the  policy  for  any  bills  or  notes 
to!lL^*lSent.   cashed  for  the  grantee  has  also  been  held  to  be  an 


assignment  within  the  terms  of  a  policy  containing 
the  following  words :  *'  unless  it  shall  have  been 
assigned  for  valuable  consideration  six  months  before 
death  "  (c). 

(y)  Aahby  v.  Costin,  21  Q.  B.  D.  401,  59  L.  T.  224,  57  L.  J.  Q.  R 
491.  37  W.  R.  140. 

{z)  30  &  31  Vict.  c.  144,  s.  8  ;  16  &  17  Vict.  c.  45  ;  27  &  28  Vict, 
c.  43. 

(a)  British  EquitcMe  v.  Great  Western  Railway,  19  L.  T.  N.  S.  476. 
per  Malins,  V.C.  (1869),  affd.  20  L.  T.  N.  S.  422,  17  W.  R.  43,  38 
L.  J.  Ch.  132,  314. 

(6)  Dufaur  v.  Professional,  25  Beav.  599,  4  Jur.  N.  S.  841,  27 
L.  J.  Ch.  817,  32  L.  T.  25. 

(c)  Jones  v.  Consolidated,  26  Beav.  256,  5  Jur.  N.  S.  214, 28  L.  J.  Ch. 
66,  32  L.  T.  307.  Moore  v.  Woolaey,  4  E.  &  B.  243,  24  L.  J.  Q.  B. 
40.  1  Jur.  N.  S.  468,  24  L.  T.  155,  3  W.  R.  66,  3  C.  L.  Rep.  207. 
White  V.  British  Empire,  7  Eq.  394,  38  L.  J.  Ch.  53,  17  W.  R.  26, 
19  L.  T.  N.  S.  306. 
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The  insurers,  if  they  make  advances  on  a  policy,  inmirew  cannot 
are  third  persons  for  that  purpose,  and  cannot  avoid  UndciiEim"^ 
the  policy  and  claim  the  debt  (d).  ~'™'*- 

But  if  the  policy  pass  by  operation  of  law  to  a  Bankruptcy, 
trustee  in  bankruptcy,  this  is  not  an  assignment 
within  the  above  exception. 

An  assignment  of  a  policy  which  is  voluntary  void  aasign- 
and  void  under   13  Eliz.  c.  5,  may  nevertheless  be  security  for 
allowed  as  a  charge  on  the  policy  to  the  extent  of  J^i,^ 
an  antecedent  debt,  in  consideration  of  which  it  was 
assigned  (e). 

An  assignment  by  way  of  charge  with  a  trust  as 
to  the  surplus  in  favour  of  a  third  person  has  been 
held  void  against  creditors  as  to  such  trusts  (/). 

So  will  be  assignment  by  a  bankrupt  of  an  un- 
disclosed policy  (g). 

But  a  felonious  taking  of  property  so  far  raises  Aasigrnment 
a  debt  as  to  support  the  assignment  of  a  policy  by 
the  felon  before  conviction  as  security  for  the  sum 
taken  {h). 

A  husband  insured  his  life  for  the  benefit  of  his  Felony  by 
wife,  who  murdered  him,  and  her  assignee  and  the  ^wicTpoiiey 
executors  of  the  deceased  sued  the  insurers  for  the  ^^^^^ee!" 
policy-money ;  the  assignee  was  not  allowed  to  re-  Married 
cover,  it  being  against  public  policy  to  allow  the  property  Act, 
wife  or  her  assignee  to  receive  any  benefit  from  her  '^^^* 
felonious  act,  and  the  trust  in  her  favour  under  the 
policy  created  by  s.  11  of  the  Married  Women's  Pro- 
perty Act,  1882,  was  therefore  incapable  of  perform- 
ance, and  the  policy-money  thus  becoming  part  of  the 

{d)  Jackson  v.  Forater,  i  E.  &  E.  468,  5  Jur.  N.  S.  1247,  29  L.  J. 
Q.  B.  8,  33  L.  T.  290,  7  W.  R.  578. 

(e)  Stokoe  v.  CouHin,  30  L.  J.  Ch.  882,  29  Beav.  637,  4  L.  T.  N.  S. 
695,  7  Jur.  N.  S.  901,  9  W.  R.  801. 

(/)  Magatdey'a  Trusts,  5  De  G.  &  Sm.  i,  15  Jur.  1005. 

{g)  Sehtmdler  v.  Waee,  i  Camp.  487.     Re  Smith,  12  W.  R.  534- 

{h)  Chotone  v.  BoylU,  31  Beav.  SSh  n  W.  R.  5.  6  L.  T.  N.  S.  739» 
31  L.  J.  C5h.  757,  8  Jur.  N.  S.  1028. 


amount  to 
afl8i<(iiiuent. 
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estate  of  the  deceased  his  executors  were  entitled  to 
recover  (i). 

Gift  of  policy.  Gift  of  a  policy  is  not  valid  against  creditors,  if  the 
settlor  was  at  the  time  insolvent  (k).  But  once  com- 
pletely made,  it  is  not  revocable  by  the  donor  (/). 

To  constitute  such  a  gift  the  policy  may  simply 
be  delivered  over  with  appropriate  declarations  (w),  or 
be  assigned  in  writing  (7t),  or  declared  to  be  held  by 
the  donor  in  trust  for  the  donee  (0),  or  directed  to  be 
held  by  a  trustee  {p),  an  insurer  (q\  or  a  bailee  for 
a  particular  purpose. 

Expression  of  Where  a  man  had  made  a  settlement  on  his  first 
pSi^ma*^"^^  marriage,  and,  being  a  widower  and  desiring  to  marry 
again,  wrote  to  one  of  the  trusteed  thereof  saying  that 
he  desired  to  make  a  settlement  (of  six  policies  on  his 
own  life)  on  the  children  by  the  first  marriage,  and 
handed  three  to  one  trustee,  and  told  him  that  the 
others  were  in  a  bank  as  collateral  security  for  a  loan, 
but  that  he  would  pay  off  the  said  loan,  but  made  no 
legal  assignment,  and  no  notice  was  given  to  the 
insurers  or  the  other  trustee.  Hall,  V.C,  held : — 

(i)  That  the  evidence  showed  a  complete  assign- 
ment. 

(2)  That  the  person  whose  duty  it  was  to  give 
notice  to  the  insurers  was  the  trustee,  and  not  the 
settlor. 

(3)  That  such  notice  only  gave  a  legal  title  to  sue 
in  the  assign's  own  name,  and  nothing  more  (r). 

(f)  Cleaver  v.  Mutual  Reserve  Fund,  <ke.  (1892),  i  Q.  B.  147, 
66  L.  T.  221,  61  L.  J.  Q.  B.  128.  Burt  v.  Union,  <fec.,  Co.,  105  Fed. 
Rep.  419. 

{k)  Magawley's  Trust,  5  De  G.  &  Sm.  i,  15  Jur.  1005. 

(/)  Rummens  v.  Hare,  1  Ex.  D.  169,  34  L.  T.  N.  S.  407*  24  W.  R. 
385. 

(w)  Barton  v.  Oainer,  3  H.  &  N.  387,  27  L.  J.  Ex.  390. 

(n)  Houses  v.  Prudential  Assurance,  49  L.  T.  N.  S.  133. 

(0)  Sewell  V.  King,  14  Ch.  D.  179,  28  W.  R.  344. 

(p)  MagawUy's  Trust,  supra,  per  Parker,  V.C. 

Iq)  Such  are  policies  under  Afarricd  Women's  Property  Acts. 

(r)  SeweU  v.  King,  14  Ch.  D.  179,  per  HaU,  V.C,  28  W.  R.  344, 
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Where  the  policy  is  so  framed  as  to  be  part  of  his  Policy  sottie- 
own  estate,  the  grantee  can  settle  it  in  the  same  way  footing^aT"** 
in  which  he  could  settle  any  other  personal  property  ^^^^  property, 
and  subject  to  the  same  liability  to  have  his  settle- 
ment set  aside  by  creditors  as  attends  on  any  volun- 
tary settlement  (s). 

The  contract  of  insurance  may  prescribe  the  spoc«»i  mode* 
mode  m  which  the  title  to  the  insurance  shall  prescribed, 
devolve  or  be  transmitted.  Thus  where  in  a  life 
insurance  the  rules  of  the  insurance  society  provide 
that  in  default  of  nomination  by  the  insured  the 
insurance-money  should  be  paid  to  certain  prescribed 
persons,  or  be  paid  to  his  assigns  under  any  disposi- 
tion by  him  specifically  aftecting  such  money,  it 
will  not  pass  under  a  mere  residuary  bequest  not 
specifically  referring  thereto  (t). 

Non-performance  by  the  husband  of  his  covenant 
to  efiect  and  settle  a  policy  will  not  debar  him  from 
insisting  on  performance  by  his  wife's  father  of  his 
covenant  to  settle  property  on  similar  trusts  (u). 

The  Life  Insurance  Act,  1774  (ante,  p.  43),  pro- Name* oi 
hibits  the  making  an  insurance  on  the  life  of  any  JS^^ted 
person  or  on  any  other  event  wherein  the  person  mwi  appear 
for  whose  benefit  or  on  whose  account  the  policy  both  the 
shall  be  made  shall  have  no  interest,  and  renders  tnMtw  and 
void  every  policy  made  contrary  to  the  Act.     It  ^•^•'• 
also  renders   it  imperative  to  insert  in  the  policy 
the  names  of   the    persons  interested    therein   (a), 
But  the  statute  does  not  prohibit  a  policy  being 
granted  to  one  person  in  trust   for  another  where 

foQowing  Forieeeue  v.  Bamett,  3  My.  &  K.  36,  2  L.  J.  N.  S.  Ch.  9S. 
Pearton  v.  AmieMef  27  Beav.  229,  7  W.  R.  629.    Kekewirh  v.  Manning, 

1  D.  M.  &  G.  176, 21  L,  J.  Ch.  ^77.   See  Milroy  v.  Lord,  4  D.  F.  &  J.  264. 

(*)  See  HoU  v.  EveraU,  2  Ch.  D.  266,  45  L.  J.  Ch.  433,  34  L.  T. 
N.  S.  599,  24  W.  R.  471,  as  to  mode  of  turning  a  policy  on  own  life 
into  one  in  favour  of  wife  and  children. 

(0  Re  DavieSy  Davies  v.  Davies  (1892),  3  Ch.  D.  63,  41  W.  R.  13. 

{u)  Jeston  V.  Keu,  6  Ch.  App.  610. 

(x)  Hodaon  v.  Olmerver  Society,  8  El.  &  Bl.  40,  26  L.  J.  Q.  B.  303, 
29  L.  T.  278,  5  W.  R.  712,  3  Jiir.  N.  S.  1125.     Shilling  v.  Accidental, 

2  H.  &  N.  42,  I  F.  &  F.  1 16,  26  L.  J.  Ex.  266,  27  do.  16,  5  W.  R.  567, 


366 


THB    LAWS   OF   INSURANGB. 


Tmsteo 
enabliDt; 
seUlor  to 
dispose  of 
policy  is  liable. 


Trusteed  may 
•ell  where 
settlor  cannot 
keep  np  policy. 


When  trustee 
miut  keep 
policy  np. 


Trnsts  of  a 
policy. 


the  names  ot  both  persons  appear  on  the  face  of  the 
policy  (y). 

When  by  a  marriage  settlement  the  husband 
assigned  a  life  policy  to  two  trustees  and  covenanted 
to  pay  the  premiums,  one  of  the  trustees  having 
disclaimed,  the  other  enabled  the  husband  to  dispose 
of  the  policy  and  a  bonus  thereon.,  and  it  was  held 
that  he  was  liable  to  pay  to  the  trust  estate  the 
money  actually  received  for  the  policy  (z). 

Where  a  policy  has  been  settled  and  the  settlor 
is  unable  to  perform  his  covenant  to  keep  up  the 
premiums,  the  Court  will  authorise  the  trustees  to 
sell  or  surrender  the  policy  (a). 

If  an  annuity  or  life  policy  is  in  settlement,  it  is 
the  implied  duty  of  the  trustee  to  keep  it  up.  It 
is  otherwise,  however,  if  he  does  not  insure,  but 
simply  pays  the  premiums  as  an  agent  (b).  If  a 
trustee  who  insures  does  not  keep  the  policy  up,  he 
is  liable  to  his  cestui  que  trust  if  he  had  funds  in  hand 
to  pay  the  premiums  (c),  but  it  is  otherwise  if  he 
had  not  fiinds  and  could  not  get  any  (rf).  If  tho 
trustee  advance  fimds  he  has  a  lien  on  the  policy 
for  the  amount  of  his  advances  (e)  when  the  policy- 
money  forms  part  of  the  trust  funds  (/). 

The  trusts  declared  of  a  policy  are  similar  in 
nature  to  those  declared  of  other  securities,  and  are 
construed  in  the  same  way.  While  they  divest  the 
settlor  of  his  interest,  a  resulting  trust  or  apt  terms 
in  the  deed  may  bring  it  back.     Thus,  a  trust  for 

(y)  CoUeJU  v.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  873. 

(z)  Kingdom  v.  CasUeman,  46  L.  J.  Ch.  448.  Re  Deane^  42  Ch.  D.  9. 

(a)  Hill  V.  Trenery,  23  Beav.  16.  Beresford  v.  Bereaford,  23  Beav. 
292.  (6)  Dareey  v.  Croft,  9  Ir.  Ch.  19. 

(c)  Marriott  v.  Kinnerdey,  Tamlyn,  470. 

{d)  Hobday  v.  Peiera,  28  Beav.  603. 

(e)  CUuik  V.  HoUand,  19  Beav.  202,  273,  2  W.  R.  402,  18  Jur,  1007. 
Johnson  V.  Swire,  3  GiflF.  194.  Todd  v.  Moorhouae,  L.  R.  19  Eq.  69, 
23  W.  R.  155,  32  L.  T.  N.  S.  8. 

(/)  m  Sari  0/  WinchiUea'a  J^olioy  Trust,  39  Ch.  D.  168,  59  L.  T. 
167, 
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A.,  but  if  he  predeceased  the  settlor  then  for  B., 
unless  the  settlor  should  sell  on  A/s  decease,  has 
been  held  to  enable  the  settlor  to  dispose  of  the 
policy  as  he  liked  on  A/s  death  by  charge  or  sale  (g). 

Again,  trusts  of  a  policy  cannot  be  declared  by 
reference  in  the  would-be  settlor's  will  to  a  letter, 
though  he  could  give  the  policy  away  on  his  death- 
bed (A). 

There  is  an  advantage  in  taking  a  trust  policy  in  poUcy  in 
the  names  of  the  trustees,  as  it  diminishes  the  risk  oi^^^^ 
forfeiture,  and  avoids  the  necessity  of  an  assignment, 
and  of  giving  notice  to  the  oflBce. 


Trusts  of  a  policy,  whether  effected  in  the  names  ABsigument 
of  the  trustees  or  assigned  to  them,  will  in  general  mono^wff 
comprise  bonuses,  as  well  as  the  original  sum  p^  *^"^- 
assured.  Hence,  if  it  be  desired,  with  reference  to 
the  practice  of  the  office,  or  the  terms  of  the  policy, 
that  there  should  be  an  option  of  having  a  bonus 
applied  in  diminution  of  the  premium,  power  for 
this  purpose  should  be  specially  given  (i).  Where 
a  husband  covenanted  to  effect  and  settle  an  insur- 
ance policy,  and  effected  a  participating  policy, 
it  was  held  that  he  was  entitled,  at  his  option,  to 
have  bonuses  paid  to  him,  or  applied  in  reduction 
of  premiums  (ft).  And,  on  a  bequest  of  a  policy  on 
the  life  of  a  person  other  than  the  testator,  the 
executors  were  held  entitled  to  take  the  bonuses 
and  apply  them  in  reduction  of  premiums  (/). 

In  America  it  has  been  held  that  a  life  policy  by  wife's  comtent 
a  husband  on  his  own  life  for  the  benefit  of  his  wife  J|^5i^m°nt* 
is  assignable   during  his    life,   vnfh  her  consent,   as 


{a)  Johnson  v.  Ball  (1852),  16  Jur.  538. 

(A)  Pedder  v.  Mozeley,  31  Boav.  159,  7  L.  T.  N.  S.  205. 

(i)  Partes  v.  Bott,  9  Sim.  388.  Lackerateen  v.  LacisersUen,  6  Jur. 
N.  8. 1 1 1 1,  30  L.  J.  Ch.  5.  Courtney  v.  Ferrers,  i  Sim.  1 37,  5  L.  J.  0.  S. 
Ch.  107.  Cfillep  V.  Burley,  22  Beav.  619.  Davidson's  Precedents^ 
vol.  ilL  807.  (k)  Hughes  v,  Searle,  W.  N.  1885,  p.  79. 

(I)  Ko  Mdmd,  W.  N.  1885,  p.  152. 
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collateral  security  for  bis  debts,  where  no  statute 
directly  prohibits  it,  and  that  she  is  debarred  by 
such  consent  from  recovering  the  proceeds  of  the 
policy  (m). 

In  England  probably  the  same  would  be  the  case 
on  such  a  policy,  since  the  wife  being  alone  named 
would  be  sole  and  absolute  beneficiary  under  the 
policy  if  she  survived  her  husband  (n). 

If  a  wife  takes  out  a  policy  on  her  husband's  life 
to  her  separate  use,  and,  should  she  die  before  her 
husband,  then  for  her  children,  the  husband  cannot 
deal  with  the  policy  (o). 

In  Scotland,  under  the  law  as  to  communw  bonanun 
between  spouses,  it  seems  that  a  husband  who  eflFects 
a  policy  on  his  wife's  life  for  her  benefit  can  charge 
the  policy  during  his  lifetime  (p). 

Policy  on  life        Where  a  policy  on  the  life  of  a  wife  was  made 
payabSto"       payable  to  her  children,  and  she  died  before  any 
children.         children  were  born,  her  executor  failed  to  recover 
the  amount  of  the  insurance  (q). 

Policy  payable  Policics  wcrc  efifectcd  in  London  with  two  New 
Liniwngr*'  York  companies,  payable  on  the  husband's  death  to 
cMitoJTwUh  ^^  ^^^  ^^^  ^^^  ^^^®  ^^^  ^^  living,  and,  if  not  living, 
power  to  «nr.  to  her  children,  with  power  to  the  wife  to  surrender 
oom^uonoi  ou  the  Completion  of  the  tontine  dividend  period, 
tontine  period,  ^j^g  ^jf^  surrendered,  and  it  was  held  that  the  hus- 
band's trustee  had  no  title  to  the  proceeds,  but  that 
they  belonged  to  the  wife  (r). 

Power  of  n-ifc        The  Married  Women's  Property  Act,  1882  (45 

to  insure  .*        *^  \   j 

under  Married  &  46  Vict.  c.  75),  s.  II,  providcs  that  "a  married 

Women's  . — 

(to)  Charter  Oak  Life  v.  Brani,  4  Am.  Rep.  328,  2  Story  Eq.  Jur. 
8.  1413- 

M  3$  &  34  Vict.  c.  93,  8.  10 ;  and  see  Kerwin  v.  Howard,  23  Wise. 
108. 
(o)  Chapin  v.  Fellows,  36  Conn.  132,  4  Am.  Rep.  49. 
Ip)  Thompson* 8  Trustees  v.  Thompson,  6  C.  8.  C.  (4IJ1  series)  1227. 
iq)  M'Elioee  v.  New  York  Life,  47  Fed.  Rep.  798. 
(r)  Re  Lose  v.  8Ueth,  Ex  parte  Dever,  3  Tunes  L.  R.  400. 


Property 
Act,  1882. 
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woman  may,  by  virtue  of  the  power  of  making  con- 
tracts hereinbefore  contained,  effect  a  policy  upon 
her  own  life   or  the  life  of  her  husband  for  her  i 

separate  use,  and  the  same  and  all  benefit  thereof 
shall   enure    accordingly.     A    policy    of  insurance 
eflfected  by  any  man  on  his  own  life,  and  expressed 
to  be  for  the  benefit  of  his  wife  or  of  his  children,  or 
of  his  wife  and  children  or  any  of  them,  or  by  any  Poucy  by 
woman  on  her  own  life,  expressed  to  be  for  the  bene-  ^"J^nV**' 
fit  of  her  husband  or  of  her  children,  or  of  her  bus-  chiidreo. 
band  and  children  or  any  of  them,  shall  create  a  trust 
m  favour  of  the  objects  therein  named,  and  the  moneys 
payable  under  any  such  policy  shall  not.  so  long  as 
any  object  of  the  trusts  remain  unperformed,  form 
part  of  the  estate  of  the  insured  or  be  subject  to  his 
or  her  debts.     Provided  that  if  it  shall  be  proved  intent  to 
that  the  policy  was  effected  and  the  premiums  paid  creduwa. 
with  intent  to  defraud  the  creditors  of  the  assured, 
they  shall  be  entitled  to  receive  out  of  the  moneys 
payable  under  the  policy  a  sum  equal  to  the  pre- 
miums so  paid.     The  insured  may  by  the  policy  or 
by  any  memorandum  under  his  or  her  hand  appoint 
a  trustee  or  trustees  of  the  moneys  payable  under 
the  policy,  and  from  time  to  time  appoint  a  new  Appointment 
trustee  or  trustees  thereof,  and  may  make  provision  ^i  ™^My. 
for  the  appointment  of  a  new  trustee  or  new  trustees 
thereof  and  for  the  investment  of  the  moneys  payable 
under    any  such    policy.     In  default  of  any  such  if  no  tmstee, 
appointment  of  a  trustee,  such  policy,  immediately  ^^executoJl 
upon  its  being  effected,  shall  vest  in  the  insured  *®- 
and  his  or  her  legal  personal  representatives  in  trust 
for  the  purposes  aforesaid.     If  at  the  time  of  the 
death  of  the  insured  or  at  any  time  afterwards  there 
shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint 
a  new  trustee  or  new  trustees,  a  trustee  or  trustees  New  trustee. 
or  a  new  trustee  or  new  trustees,  may  be  appointed 
by  any  Court  having  jurisdiction  under  the  provisions 
of  the  Trustee  Act,  1850,  and  the  Acts  amending 
and  extending  the  same.     The  receipt  of  a  trustee  Receipt. 

2   A 
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or  trustees  duly  appointed,  or  in  default  of  any  such 
appointment,  or  in  default  of  notice  to  the  insurance 
office,  the  receipt  of  the  legal  personal  representative 
of  the  insured  shall  be  a  discharge  to  the  office  for 
the  sum  secured  by  the  policy  or  for  the  value  thereof 
in  whole  or  in  part." 

A  policy  was  taken  out  on  the  life  of  the  assured  "for 
the  benefit  of  his  wife  and  children  '*  pursuant  to  the 
Married  Women's  Property  Act,  1 870,  the  words  of 
which  in  this  respect  are  similar  to  those  in  s.  1 1  of 
the  Married  Women's  Property  Act,  1882.  The 
assured  died  leaving  a  widow  and  five  children,  and 
it  was  held  that  they  took  the  money  payable  under 
the  policy  as  joint  tenants  (s).  And  where  a  man 
effected  a  policy  of  assurance  on  his  life  under  the 
Married  Women's  Property  Act,  1 882,  s.  1 1,  **  for  the 
benefit  of  his  wife  and  children,"  the  wife  having  died 
the  man  married  again  and  had  a  child  by  his  second 
wife.  On  his  death  it  was  held  that  the  widow  and 
her  child  were  entitled  to  participate  jointly  with  the 
children  of  the  first  marriage  (t). 

Having  regard  to  the  words  in  s.  1 1  of  the  Married 
Women's  Property  Act,  1882,  declaring  that  a  policy 
effected  thereunder  shall  create  a  trust  in  favour  of 
the  objects  therein  named,  and  the  moneys  payable 
under  any  such  policy  shall  not,  so  long  as  any  object 
of  the  trust  remains  imperformed,  form  part  of  the 
estate  of  the  insured,  it  would  seem  that  an  insurance 
company  could  not  accept  a  surrender  of  such  a  policy 
so  long  as  any  object  of  the  trust  was  unperformed. 


(«)  Re  Davis'8  Pcliey  Trusts  (1892),  i  Ch.  90,  66  L.  T.  104,  61 
L.  J.  Ch.  650,  followiDg  In  re  Leyton^  34  Gh.  D.  5x1. 

(0  Re  Browne's  Policy  ( 1903),  i  Ch.  D.  188,  72  L.  J.  Ch.  85, 87  L.  T. 
588,  51  W.  R.  364.  Re  Parker's  Policies  (1906),  i  Ch.  D.  526,  75 
L.  J.  Ch.  297, 94  L.  T.  477,  22  T.  L.  R.  259,  54  W.  R.  329.  But  see  Be 
Oriffith's  Policy  (1903),  i  Ch.  D.  739,  72  L.  J.  Ch.  330,  88  L.  T.  547, 
where  the  second  wife  was  excluded ;  that  was,  however,  a  decision 
on  the  construction  of  the  particular  policy  and  not  on  the  statute 
(Re  Parker's  Policies,  ibid.  530). 
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The  eflFect  of  the  policy  and  the  Act  taken  together  Effect  of 
is  to  constitute  a  declaration  of  an  executed  trust,  and  5^et?^  "* 
all  the  Court  has  to  do  is  to  express  its  view  of  the 
construction  of  the  two  instruments  taken  together. 

In  the  Married    Women's  Property  Act,   1882,  interest  of 
nothing  is  said  as  to  the  power  of  assignment  of  a  J^Jn^Jit" 
policy  by  the  beneficiaries  before  the  death  of  a  settlor. 

It  would  seem,  however,  that  their  interests  are 
all  contingent  on  survival,  and  that  consequently 
no  assignment  in  the  settlor's  life  would  give  more 
than  a  contingent  right  to  the  proceeds  of  the  trust 
policy  (w).  But  it  seems  that  such  a  policy  could  be 
surrendered  by  the  beneficiaries  for  its  surrender 
value,  or  exchanged  for  a  paid-up  policy  (aj)  and  the 
Court  might  appoint  a  trustee  for  the  purpose  where 
necessary  (y). 

The  effect  of  an  appointment  by  a  settlor  of  policy- 
moneys  to  his  executors  and  administrators  is  to  make 
the  policies  part  of  the  estate  of  the  settlor,  subject  to 
the  other  interests  created  by  the  settlement  (z). 

The  moneys  payable  under  a  policy  eflfected  by  a  Poiicy-moneja 
husband  for  his  wife  and  children,  in  conformity  with  S^Simr? 
the  Married  Women's   Property  Act,  1882,  do  not  «»^*«- 
belong    to  his  estate,  except  in   the  event  of  the 
beneficiaries  predeceasing  him  (a). 

The  husband  has,  therefore,  it  seems,  no  disposable 
interest  in  such  policy  other  than  that  arising  out  of 
the  prospect  of  the  predecease  of  the  beneficiaries. 
In  America,  to  a  suggestion  that  such  a  provision 
being  voluntary  was  in  the  nature  of  a  testamentary 

(1*)  See  Connecticut  Mutual  Life  v.  Burroughs,  34  Conn.  306,  314. 
Re  Adam's  Policy,  23  Ch.  D.  525,  52  L.  J.  Ch.  642,  48  L.  T.  N.  S.  72, 
31  W.  R.  810. 

{x)  Ex  parte  Dever,  18  Q.  B.  D.  660. 

(y)  Sckultze  v.  SchuUze,  56  L.  J.  Ch.  356. 

(z)  M'Kenzie  v.  M'Kenzie,  21  L.  J.  Ch.  465,  15  Jur.  1091. 

(a)  Re  TumbuU  (1897),  2  Ch.  D.  415.  Re  Lambert's  Estate, 
39  Ch.  D.  626.     Hope  V.  Hope,  1892,  2  Ch.  336. 


372 


THE    LAWS    OF   INSURANCE. 


disposition  and  so  revocable,  the  Court  said  it  was 
no  more  revocable  than  a  promissory  note  (J). 

In  Canada  it  has  been  held  that  a  policy  on  the 

husband's  life  for  the  benefit  of  his  wife  cannot  be 

claimed  by  the  creditors  of  either  spouse  (c).    As 

to  the  wife,  this  would  seem  true  so  long  as  the  in- 

creditore         torcst  was  Only  contingent.     If  the  husband  became 

premi^nJTaiter  insolvent  after  insuring  for  the  benefit  of  his  wife, 

huBband'8        {^  secms  that  his  creditors  would  be  entitled  out  of 

iiuolvencj.  ,  ,.  ,  n     t 

the  policy-money  to  the  amount  of  the  premiums 
paid  by  him  subsequent  to  his  insolvency  (rf).  This 
form  of  policy  may  be  likened  to  a  specific  legacy 
made  by  the  husband,  conditioned  on  its  being  appro- 
priated for  the  benefit  of  the  wife  for  her  support. 
But  in  this  country  it  is  not  a  legacy,  but  a  settle- 
ment, and  is  not  liable  to  duty,  not  being  part  of  the 
husband's  estate. 


Policy  on 
hiubftDd  for 
wife,  like 
specific 
legacj. 


Policj  not 
husband's 
whilst  there 
is  any  object 
of  trust. 


The  moneys  payable  under  a  trust  policy  eiFected 
in  virtue  of  the  Married  Women's  Property  Acts, 
1870,  1882,  cannot  become  part  of  the  husbands 
estate  while  any  of  the  objects  of  the  trust  continue. 
Even  if  there  be  no  trustee,  and  the  husband's  exe- 
cutors or  administrators  are  therefore  the  persons  to 
give  the  discharge  to  insurers,  such  executors  or 
administrators  will  hold  the  moneys  as  trust-moneys, 
and  not  as  part  of  the  assets  of  the  deceased  {e). 

The  trust-moneys,  of  course,  are  not  exempt  from 
the  debts  of  the  beneficiaries  named.  To  the  extent 
of  their  interest  they  have  the  same  interest  as 
assigns  would  have  in  a  sum  of  money  payable  on  a 
contingency,  and  the  money  is  not  payable  in  such 


(6)  Connedicut  Mviual  Life  v.  Burroughs,  34  Conn,  at  315. 

(c)  VUbon  V.  Maraouin,  18  Lr.  Can.  Jur.  249.  See  Leonard  v. 
Clinton,  26  Hun.  (N.  Y.)  288,  and  Ex  parte  Dever,  supra, 

{d)  Central  Naticnal  Bank  v.  Hume,  51  Am.  Rep.  780.  Married 
Women's  Property  Act,  1882,  s.  11. 

(c)  See  Newman  v.  Belst^n,  76  L.  T.  Joum.  228. 
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a  manner  as  not  to  be  answerable  for  the  debts  of 
the  beneficiaries  (/). 

Where  a  wife  effected  a  policy  on  her  own  life  for  insurance  by 
the   benefit    of   her    husband    under    the    Married  ^f  hn«tauid°Md 
Woman's  Property  Act,  1882,  for  ;£  1000,  such  sum  J^^^^  before 
to  be  paid  to  the  husband,  his  executors,  adminis-  wife, 
trators,  and  assignees  on  the  death  of  the  wife,  the 
premiums  were  paid  by  the  husband,  who  predeceased 
his  wife,  and  it  was  held  that  the  policy  belonged 
to  his  executor  and  not  to  his  wife  (g). 

A    bankrupt    being    entitled    to   two    policies  of  Bepayment  by 
assurance  on  his  own  life,  his  wife,  to  the  knowledge  h^'tSmd'e 
of  the  trustee  in  the  bankruptcy,  paid  the  premiums  ^^^S^p^id 
until  her  husband  s  death,  and  the  Court  ordered  by  wife  to  keep 
the  trustee,  as  a  matter  of  honesty  and  fair  dealing,  f^t!  ^  **" 
to  repay  to  her,  out  of  the  policy-moneys,  the  amount 
so  paid  by  her  to  keep  the  policies  on  foot,  without 
regard  to  the  question  whether  she  had  any  equitable 
lien  {h). 

A  man  who  effects  a  policy  on  his  own  life  for  his  Policy  for 
wife's  benefit  cannot  surrender  that  policy  and  obtain  not*to  i»°^  ^ 
one  on  the  same  terms  with  new  beneficiaries,  unless  ^"^,J|,^®J^^ 
the  wife  expressly  consents  that  her  interest  shall  be 
divested  (i),  or  unless  the  wife  dies  before  him. 

A  ten-years  policy  for  the  wife's  sole  use  will  not 
enure  to  her  benefit  if  the  husband  survives  the  ten 
years,  and  an  alternative  endowment  is  in  that  case 
payable  (/). 

If  a  husband,  without  fraud,  induce  his  wife  to  Assignment 
assign  or  incumber  her  interest  in  a  policy  on  his  nmrrled'^^*  ^^ 


(/)  Murray  v.  Wells,  53  Iowa  256.     SmedUy  v.  Felt,  43  Iowa  607. 

ig)  PrescoU  v.  PrescoU  (1906),  i  Ir.  R.  155. 

(A)  Re  TyUr  (1907)  i  K.  B.  865,  C.A.  76,  L.  J.  K.  B.  541,  97  L.  T. 
30,  23  T.  L.  R.  328. 

(t)  Packard  v.  Connecticut  Mutual  Life,  9  Missouri  (App.)  469, 
U.  S.  Digest,  1 88 1,  p.  460.  Fortescue  v.  Bamett,  3  My.  &  K.  36, 
2  L.  J.  N.  S.  Ch.  98. 

(/)  Tennes  v.  North- Western  Mutual,  26  Minn.  271. 


woman  of  her 
trust  policy. 
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life,  she  cannot  set  the  transaction  aside  (k),  as  she 
can  deal  with  her  interest,  if  any  (0-  But  settle- 
ment of  policies  on  the  husband's  life  to  the  wife's 
separate  use  does  not  create  a  trust  for  separate  use 
till  his  death,  and  the  wife  cannot  charge  such  policies 
while  her  husband  is  living  (m). 

A  husband,  who  had  already  effected  a  policy  in 
favour  of  his  wife  (under  Married  Women's  Property 
Act,  1 870),  took  steps  to  effect  a  second  similar  insur- 
ance with  the  same  company.  The  agent  to  whom 
he  gave  his  instructions  and  paid  the  first  premium 
absconded,  and  the  insured  died  insolvent  before  the 
policy  was  issued.  The  written  proposals  contained 
no  direction  to  draw  the  policy  in  favour  of  the  wife, 
nor  was  there  any  written  evidence  of  the  deceased's 
intention  to  that  effect.  The  company  admitted 
liability,  and  prepared  a  policy  dated  before  the  death 
without  reference  to  the  wife.  The  creditors  in  an 
administration  action  claimed  the  moneys  there- 
under, but  Pearson,  J.,  held : — 

(i)  That  a  policy  issued  after  death  must  be 
treated  as  non-existent  at  death. 

(2)  That  the  only  question  was  the  form  in  which 
the  policy  ought  to  be. 

(3)  That  evidence  was  admissible  of  the  husband's 
intention  and  instructions  given  by  him  in  that 
respect  (n), 

(4)  That  the  evidence  adduced  proved  that  the 
policy  was  intended  to  be  in  the  wife's  favour,  and 
that  she  therefore  was  entitled  to  the  moneys  as 
against  the  creditors. 


(k)  Godfrey  v.  WiUon,  70  Ind.  50. 

(/)  Winter  v.  Easum,  4  De  G.  J.  &  S.  272,  33  L.  J.  Ch.  651,  10 
L.  T.  N.  S.  77S,  12  W.  R.  1018. 

(m)  King  v.  Lueeu,  23  Ch.  D.  712,  53  L.  J.  Ch.  102,  31  W.  R.  904. 

in)  Newman  t.  Belston.  76  If.  T,  J.  228,  affd.  by  C.  A.,  12  Ffb. 
I§84.: 
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By  43  &  44  Vict.  e.  26,  the  facilities  given  by  Married 
the  Married  Women's  Property  Act,  1870,  to  grant  po^i^iMof 
policies  for  the  benefit  of  married  women  and  chil-  ^^^^J) 
dren  in    England    and    Ireland,  were  extended   to  Act,  1880. 
Scotland. 

By  s.  2  of  this  Act  a  policy  effected  by  a  married  congtruction 
man  on  his  own  life  for  the  benefit  of  his  children  ^  ^^  ^^^ 
shall  be  deemed  a  trust  for  them,  and  vest  in  him 
and   his  legal  representatives  in   trust,   or   in  any 
trustee  nominated  in  the  policy,  or    appointed    by 
separate  writing  duly  intimated   to  the  assurance 
office.     The    expression    "  married    man "    in    this  ^'Married 
section  includes  a  widower,  and  the  trust  vests  in  JJwoVi?.*^"**^ 
the    executors    of    the    insured   instead  of   in    his 
testamentary  trustees  unless  the  latter  have  been 
specially  appointed  to  deal  with  the  policy ;  and  if 
a  widower   marries   again,  the  second  wife  by  his 
death  acquires  no  j%ls  relidae  to  this  money  (0). 

A  policy  effected  by  a  husband  upon  his  own  life 
for  the  benefit  of  his  wife  under  s.  2  of  this  Act 
may  be  surrendered  by  the  trustee,  who  holds  it 
with  the  concurrence  of  the  wife;  and  (per  Lord 
Shand)  it  may  be  surrendered  without  the  wife's 
concurrence,  unless  the  insurance  company  have 
notice  of  any  intended  breach  of  trust  (p). 

With  few  exceptions,  fire  policies,  unlike  life  poli-  Life  policies 
cies,  cannot  be  mortgaged,  nor  can  they  be  assigned  ^Jhout^^ 
separately  from  the  property  to  which  they  relate,  J^^^'j* 
or  even  with  it,  save  by  the  consent,  which  cannot 
be  compelled,  of  the  insurer.     The  person  to  whom 
a  life  pohcy  belongs,  however,  is  entitled,   by  act 
inter  vivos  or  by  will,  to  make  an  absolute  or  con- 
ditional disposition  of  the  policy-moneys. 

(o)  Kennedy's  Truetees  v.  Sharpe,  30  Soo.  L.  B.  89. 

(p)  Schumann  v.  ScoUieh  Widows'  Fund  Society,  13  C.  S.  C.  (4th 

*   \)  678,  23  So.  L.  R.  474. 
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Life  poucy  Life  policies  may  be  effected  or  mortgaged — 

(i)  As  the  sole  security  for  a  debt  or  advance. 

(2)  As  a  further  security,  when  the  principal  secu- 
rity for  the  debt  is  property  in  which  the  mortgagor 
has  a  limited  or  terminable  estate. 

In  the  first  case,  the  borrower  agrees  to  effect  or 
to  keep  up  a  pre-existing  policy  upon  his  own  life 
for  the  security  of  the  mortgagee.  The  value  of  the 
security  increases  daily  with  the  nearer  approach 
of  the  inevitable  event  upon  which  the  policy  is 
made. 

The  mortgage  of  a  policy  of  assurance  is  similar 
in  its  effects  to  any  other  mortgage.  The  mortgagor 
may  redeem  the  policy;  and  his  legal  personal 
representatives,  or  the  assignee  of  his  equity  of 
redemption,  are  entitled  to  any  surplus  proceeds  of 
the  policy,  after  paying  to  the  mortgagee  his  whole 
debt,  interest,  and  costs. 

Mortgagee  Such  a  policy  may  be  kept  up  by  the  mortgagee 

^ucy?^  "^  ^  ^^^  mortgagor  fails  to  do  so,  and  the  former  is 
entitled  without  special  agreement  to  add  to  the 
amount  of  his  security  the  premiums  paid  by  him, 
with  interest  thereon,  on  the  ground  that  he  is 
justified  in  using  all  proper  means  for  preserving 
his  security  (q).  The  premiums  advanced  and  in- 
terest would  form  a  charge  on  the  mortgaged  policy, 
but  could  not  be  recovered  against  the  mortgagor 
personally  (r). 

Where  a  mortgagor  of  a  policy  who  had  become 
bankrupt  continued  to  pay  the  premiums,  although 
by  the  bankruptcy  he  was  relieved  from  the  obliga- 
tion to  do  so,  it  was  held  (s)  that  the  premiums  so 

(9)  2  Dayidson  (4th  ed.),  pt.  2,  p.  63. 
(r)  Ibid,  note  («). 

(s)  Shearman  v.  BrUUh  Empirty  dee.  Co,r  i4>  S<1*  4>  41  L>  J-  Gh. 
466,  26  L.  T.  N.  S.  570,  20  W.  R,  620. 
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paid  were  in  the  nature  of  salvage-moneys,  and 
ought,  as  against  the  mortgagee,  to  be  repaid  with 
interest  out  of  the  policy-moneys ;  but  this  decision 
has  been  questioned  (t). 

These  mortgaged  policies  must  be  carefully  dis-  Policies  jriven 
tinguished  from  policies  on  the  life  of  the  debtor  ^^fy^'not 
effected  or  kept  up  by  the  mortgagee  as  a  collateral  ^'"u^® " 
security  at  his  own  expense  and  risk  without  any  taken  out  by 
contract,  express  or  implied,  between  him  and  the  own  account 
mortgagor.     In  such  a  policy  the  mortgagor  has  no  ^^^^^ 
interest  whatever,  and  it  may  be  disposed  of  by  the 
mortgagee  just  as  he  likes.     It  is  only  a  collateral 
provision  made  by  him  for  his  own  benefit.     Receipt 
of  the  amounts  assured  thereby  would  be  no  dis- 
charge to  the  mortgagor's  estate,  and  he  cannot  as 
of  right  claim  any  benefit  therefrom.     On  the  other 
hand,  the  mortgagee,  in  case  of  such  a  policy,  cannot 
make  the  mortgagor  pay  the  premiums  {u). 

Where  a  creditor  effects  a  policy  of  insurance,  when  pouoy  \t^ 
either  directly  or  indirectly  at  the  expense  of  and  *^®^'*'''*- 
by  arrangement  with  his  debtor,  and  by  way  of  in- 
demnity to  the  creditor,  the  policy,  on  payment  of 
the  debt,  must  be  delivered  up  to  the  debtor  (v). 

This  is  also  the  case  where  the  relation  of  debtor  to  whom 
aijd    creditor  arises   upon  the  grant  of  a  life    an-  SJ"^aJ^JJ' 
nuity    (x)   and    an    insurance    has    been    similarly  »°n^t7 
effected  by  the  grantee  to  secure  the  repayment  of    °°^" 
the   money  in  consideration  of  which  the  annuity 
was  granted  (y). 

(0  Saunders  v.  Dunman,  7  Ch.  D.  825,  47  L.  J.  Ch.  ^z^,  38  L.  T. 
N.  S.  416,  26  W.  R.  397.  And  see  Fakhe  v.  Scottish  Imperial^  per 
Fry,  L.J.,  34  Ch.  D.  234,  35  W.  R.  143,  3  Times  L.  R.  141. 

(tt)  Bruce  v.  Garden,  5  Ch.  App.  33,  39  L.  J.  Ch.  334,  22  L.  T.  N.  S. 
595,  18  W.  R.  384.  But  a  declaration  that  the  creditor  is  interested 
is  desirable  if  not  necessary  :   Tristan  y.  Hardy,  14  Bear.  232. 

(»)  Lea  V.  HirUon,  24  L.  T.  loi,  19  Beav.  324,  5  De  G.  M.  &  G.  823. 
Drysdale  v.  PigoU,  22  Beav.  238,  8  De  G.  M.  &  G.  546,  27  L.  T.  310, 
4  W.  R.  773,  25  L.  J.  Ch.  878. 

(x)  See  Denman  v.  ScoUish  Widows'  Fund,  3  Times  L.  R.  525. 

(y)  Courtenay  v.  Wright,  2  Giff.  337»  3©  L.  J.  Ch.  131,  3  L.  T.  N.  S. 
433,  9  W.  R.  153. 
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Insuranoe  by 
mortgAgee  of 
annaitj. 


Creditor 
iiuiiriiig,  and 
policy 

belonglBg  to 
eredltor. 


Where,  however,  an  annuity  is  granted  with  a 
mere  option  to  the  grantor  of  re-purchase  or  re- 
demption, and  an  insurance  is  effected  by  and  in 
the  name  of  the  grantee,  but  with  the  money  of  the 
grantor,  and  there  is  no  further  evidence  of  a  con- 
tract between  the  parties  that  the  policy  should 
belong  to  the  grantor,  it  belongs  on  re-purchase  or 
redemption  of  the  annuity  to  the  grantee  (2).  And 
where  the  grantee  of  an  ahnuity  insured  the  life  for 
which  the  annuity  was  granted  without  there  being 
any  stipulation  on  the  subject  between  him  and  the 
grantor,  it  was  held  that  the  latter  had  no  right  to 
have  the  policy  delivered  to  him  (a). 

But  where  a  mortgagee  of  an  annuity  insured  the 
life  of  his  mortgagor,  and  wrote  to  him  saying  that 
on  redemption  of  the  annuity  the  policy  should  be 
assigned  to  him,  and  the  mortgagee  paid  the  pre- 
miums, on  the  death  of  the  mortgagor  without 
having  redeemed  the  annuity  the  mortgagee  was  held 
to  be  entitled  to  the  full  benefit  of  the  policy  (J). 

Arrears  of  annuity  may  be  insured  hke  any  other 
debt  (c). 

If  a  creditor  insures  his  debtor's  life,  and  there  is 
no  evidence  of  a  contract  between  the  parties  on  the 
subject  of  the  policy  and  the  payment  of  the  pre- 
miums, the  debtor  or  his  representative  will  have  no 
claim  to  the  policy  (d).  In  Bnuse  v.  Garden  the  pre- 
miums paid  were  carried  to  the  debit  of  the  debtor's 
account  with  his  army  agent,  and  he  was  aware  that 
the  policies  had  been  effected ;  but  there  was  no  evi- 

(2)  OotUieb  Y.  Craneh,  4  De  G.  M.  A;  G.  440,  22  Li  J.  Ch.  912, 
17  Jut.  686,  704.  Knox  v.  Turner,  5  Ch.  App.  515,  39  L.  J.  Gh.  750, 
23  L.  T.  N.  S.  227,  18  W.  R.  873.  Preston  v.  Neele,  12  Ch.  D.  760, 
40  L.  T.  N.  8.  303,  27  W.  R.  642. 

(a)  Ex  parte  Lanctuter,  4  De  G.  &  Sm.  524. 

lb)  Baehford  v.  Cann,  33  Beav.  109, 9  L.  T.  N.  S.  43, 11  W.  R.  1037. 

(c)  Ex  parte  Day,  7  Vea.  302. 

{d)  Bruce  v.  Garden,  L.  R.  5  Ch.  App.  32,  39  L.  J.  Ch.  334,  18 
W.  R.  384,  22  L.  T.  N.  S.  595.  Simpaon  v.  Walker,  2  L.  J.  M.  8.  Gh. 
55.    Broum  v.  Freeman,  4  De  G.  &  Sm.  444. 
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dence  that  the  account  had  ever  been  shown  to  him, 
or  that  he  knew  that  he  was  in  the  account  charged 
with  the  premiums.  Held,  reversing  the  decree  of 
James,  V.C.,  that  the  army  agent  was  entitled  to  re- 
tain the  sums  received  upon  the  policies  after  the 
death  of  the  officer,  and  was  not  liable  to  account  for 
them  to  his  representative.  Hatherley,  L.C.,' said  :  Rule  atated 
*•  There  must  be  distinct  evidence  of  a  contract  that  J^J.  ^^^'^^'^^y* 
the  creditor  has  agreed  to  effect  a  policy  and  that 
the  creditor  has  agreed  to  pay  the  premiums,  and  in 
that  case  the  policy  will  be  held  in  trust  for  the 
debtor." 

Whether  a  policy  belongs  to  the  debtor  or  the  Mortgage  of 
creditor  is  a  question  which  has  arisen  where  the  J^},*^^.^ 
creditor  has  himself  paid  the  premium,  and  it  seems  creditor, 
that  if  the  policy  has  been  mortgaged  by  the  debtor 
to  the  creditor,  then,  notwithstanding  the  premiums 
have  been  paid  by  the  creditor,  it  will  belong  to  the 
debtor ;  but  if  the  debtor  has  only  an  option  of  pur-  Debtor's 
chasing  the  poKcy  from  the  creditor  on  the  debt  being  l^^hJ!^ 
pidd,  it  will  belong  to  the  creditor ;  and  if  the  debtor  po^^y  from 

,.,-,.  P      .  .11  T  .11  1      creditor. 

die  before  his  option  is  exercised,  the  creditor  will  be 
entitled  to  receive  the  insurance-money  for  his  own 
use  («). 

In  the  absence  of  contract,  express  or  implied,  a  Policy  on 
policy  effected  on  the  life  of  another  will  belong  to  generally 
the  person  who  effects  it  (/).  But  if  the  policy  ^i^^;^  ^ 
bo  taken  out  in  the  name  of  the  creditor,  and  the  poitcy. 
premiums  are  paid  by  the  debtor,  or  he  is  charged  Rule  where 
with  them  in  account,  the  onus  lies  on  the  creditor  to  credii^r** 
prove  that  the  policy  is  his  (//) ;  and  if  it  is  otherwise 

(e)  Lewis  v.  King,  44  L.  J.  Ch.  259,  31  L.  T.  N.  S.  571.  Amick  y. 
Buder,  60  Am.  Rep.  722. 

(/)  Brovon  ▼.  Frteman,  4  De  G.  &  Sm.  444.  Oot&id>  r.  Crandk,  4  De 
G.  M.  &  G.  440,  17  Jur.  704,  22  L.  J.  Ch.  912.  Freme  v.  Brade,  2  De 
G.  &  J.  582,  6  W.  R.  739.  Bashford  v.  Cann,  33  Beav.  109,  9  L.  T. 
N.  8.  43,  II  W.  R.  1037.  Bruce  v.  Garden,  5  Ch.  App.  32,  18  W.  R. 
384,  39  L.  J.  Ch.  334,  22  L.  T.  N.  S.  595.  Knox  v.  Turner,  L.  R. 
5  Ch.  App.  515,  18  W.  B.  873,  39  L.  J.Ch.  750,23  L.  T.  N.  S.  227. 

{9)  Pf^^  ▼•  Brovmep  28  Beav.  391.    Holland  v.  Smith,  6  Esp.  11. 
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Grantee 
of  annaity 
insarln^ 
grantor's  life. 


to  be  inferred  that  the  insurance  was  intended  as  a 
secuTity  primd  facie  the  policy  will  be  the  property  of 
the  debtor,  after  satisfaction  of  the  debt  (A).  If  the 
grantee  of  an  annuity,  by  way  of  security,  or  other 
mortgagee  insures  the  grantor's  life,  or  if  a  creditor 
insures  his  debtor's  life,  and  pays  the  premiums  out 
of  his  own  pocket,  the  policy  belongs  to  the  grantee 
or  creditor.  The  debtor  cannot  require  the  creditor 
to  keep  up  the  policy,  and  the  receipt  by  the  grantee 
or  creditor  of  the  insurance-money  does  not  satisfy  or 
discharge  the  debt  (i). 

Charging  Charging  the  debtor  with  the  premiums  in  his 

prei^'^^wiii  accounts  by  the  creditor  will  not  give  the  debtor  a 
ml^poLj  ^ig^t  ^o  t^®  policy  in  the  absence  of  evidence  that  the 
bis.  debtor  knew  he  was  so  charged,  or  that  he  had  agreed 

to  pay  such  premiums  (k).  If,  however,  upon  the 
insurance  by  the  creditor,  it  be  agreed  or  can  be  in- 
ferred that  the  debtor  shall  be  charged  with  the  pre- 
miums, and  that  the  policy  is  effected  as  a  security 
or  indemnity,  the  policy  or  the  balance  of  the  insur- 
ance-money after  discharge  of  the  debt  will  be  the 
debtor's,  and  it  will  be  immaterial  in  such  a  case  that 
the  premiums  were  not  actually  paid  by  the  debtor, 
if  he  has  been  charged  with  them  in  account  by  the 
creditor,  and  has  not  disputed  his  liability  to  pay 
them  (/). 


Moriand  v.  Isaac,  20  Beav.  389.  Drysdale  y.  PigoU,  8  De  G.  M.  &  G. 
546,  25  L.  J.  Ch.  878,  27  L.  T.  310,  4  W.  R.  773. 

{h)  WiUiams  v.  Atkyns,  2  Jo.  &  Lat.  (Ir.)  603.  Hawkins  ▼.  Wood- 
gate,  7  Beav.  565.  Lea  v.  Hinion,  $  De  G.  M.  &  G.  823,  24  L.  T.  loi. 
Ex  parte  Andretos,  2  Rose  410,  i  Madd.  573.    Lewis  v.  King,  swpra, 

(t)  OolUieb  V.  Cranch,  supra.  Williams  v.  Atkyns,  supra,  Hum- 
phreys V.  Arabin,  LI.  &  Goold  (Plunkett)  318.      £x  parte  Lancaster, 

4  De  G.  &  Sm.  524. 

(k)  Bruce  v.  Garden,  L.  R.  5  Ch.  32,  supra,  note  (t). 

(l)  Holland  v.  Smith,  6  Esp.  11.  Moriand  v.  Isaac,  20  Beav.  389. 
Brown  v.  Freeman,  4  De  G.  ft  Sm.  444.  Henson  v.  Bladcwell,  4  Hare 
434,  14  L.  J.  Ch.  329,  9  Jur.  390.     Re  8iovie*s  Trusts,  i  Giff.  94, 

5  Jur.  N.  S.  1 1  S3,  28  L.  J.  Ch.  888,  34  L.  T.  2a  Courtney  v.  Wright, 
30  L.  J.  Ch.  131,  3  L.  T.  N.  S.  433»  2  Giff.  337,  9  W.  R.  153.  Lea  v. 
Hinton,  24  L.  T.  loi,  5  De  G.  M.  A  G.  823.  Freme  v.  Brade^  2  De. 
G.  &  J.  582,  6  W.  R.  739,  4  Jur.  N.  S.  746,  Fisher  on  Itfortgages  945 
(5th  ed.). 


DISPOSITIONS    OF   LIVE   POLICIES.  38 1 

As  the  mere  non-payment  by  the  mortgagor  of  a  Payment  oi 
charge  attributable  to  the  mortgaged  property  cannot  mon^^^m 
have  the  effect  of  foreclosure,  the  payment  by  the  STor^o/*^ 
mortgagee  of  the  premiums    on    the  mortgagor's  of  poiicj. 
refusal  will  not  divest  the  right  of  the  latter  to  the 
policy  after  repayment  by  him  of  the  advances  with 
interest  (m).     The  circumstance  that  an  allowance 
for  insurance  was  included  in  the  calculation  of  the 
consideration  will  not  entitle  the  debtor  to  a  policy 
kept  up  by  the  creditor,  if  there  were  no  stipulation 
by  the  debtor  for  an  insurance.     The  matter  is  then 
at  the  option  of  the  creditor,  who,  whether  he  effects 
an  insurance,  or  by  retaining  the  money  becomes  his 
own  insurer,  is  equally  entitled  to  the  benefit  of  the 
arrangement  (n),  * 

If  by  the  terms  of  the  security  itself  the  creditor  where  creditor 
be  placed  in  the  position  of  a   trustee,  as  if  the  J(^iu^n°of 
security  be  assigned  to  him  upon  trust,  after  payment  JJ[^J^count 
of  costs,  to  retain  the  debt  and  pay  over  the  surplus,  for  pouey- 
he  must  account  for  the  insurance-money  after  de-  dedacunj?  ^ 
ducting  the  premiums,  being  within  the  principle '''®™***™®- 
which  forbids  dealing  by  a  trustee  with  the  trust 
estate  for  his  own  benefit  (o). 

An  agreement  may  be  expressed  or  inferred,  under 
which  the  debtor  shall  take  the  benefit  of  the  insur- 
ance.    Thus  an  agreement  (p\  that,  if  redemption  what  is 
shall  take  place  after  the  premiums  shall  have  been  ^iic^rtouui 
paid  for  the  current  year,  the  mortgagor  shall  repay  ^jt^'^f^i 
to  the  mortgagee  such  proportion  of  that  premium  security  on 
as  shall  belong  to  the  then  unexpired  part  of  the  ^  ^^^  °°' 
current  year,  has  been  held  to  be  sufficient  evidence 
of  an  intention  that  the  policy  should  be  assigned 
with  the  principal  security  upon  redemption,  even 

(m)  Dry&dak  v.  PiffoU,  8  De  G.  M.  ft  G.  i;46,  22  Beav.  238,  25 
L.  J.  Ch.  878,  4  W.  R.  773,  22  L.  T.  193. 

(n)  Freme  v.  Brade,  mpra. 

(o)  Ex  parte  Andrews,  Re  EmmeiU  2  Rose  410,  i  Madd.  573,  Fisher 
on  Mortgages  946  (5  th  ed.). 

(p)  WiUiama  v.  Aikyna,  2  Jo.  &  Lat.  (Ir.)  603. 
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without  regard  to  subsequent  words  importing  yet 
more  clearly  a  right  in  the  mortgagor  to  require  an 
assignment  of  the  policy.  But  the  passing  of  letters 
between  the  parties  which  refer  to  the  necessity  for 
the  insurance,  or  a  provision  in  the  principal  security 
for  payment  by  the  debtor  of  the  additional  premiums 
which  in  certain  events  might  become  payable  upon 
the  policy,  or  a  covenant  by  the  cestui  que  vie  of  the 
annuity  to  do  the  necessary  acts  for  the  effecting  of 
the  insurance,  are  not  sufficient  (q)  to  give  the  mort- 
gagor or  grantor  of  the  annuity  a  title  to  the  policy, 
for  these  are  only  statements  of  or  references  to  the 
terms  upon  which  the  transaction  was  effected,  and 
afford  no  evidence  of  a  contract  which  will  take  the 
Letters  M  '  casc  out  of  the  general  rule.  It  seems  that  letters 
riyiuTo  policy,  which  havo  passed  between  the  parties  may  be 
looked  at  in  order  to  ascertain  whether  there  were 
any  contract  concerning  the  right  to  the  policy, 
where  there  is  no  discrepancy  between  the  letters 
and  the  security  (r),  though  it  would  be  otherwise 
if  the  effect  of  the  letters  would  be  to  vary  the 
stipulations  of  the  security  (s). 

Where  there  is  an  express  contract  that  the  policy 
shall  be  re-assigned  upon  the  security  being  re- 
deemed, if  the  grantor  shall  elect  to  take  it,  the 
grantee  may  not,  either  before  or  after  election, 
part  with  the  policy  for  his  own  benefit  (t). 

Where  a  creditor  whose  debt  is  secured  by  sureties 
insures  the  life  of  the  principal  debtor,  he  is  perfectly 
free  to  assign  over  such  policies  to  the  debtor  or  any 
one  or  more  of  the  sureties  paying  the  principal  debt. 
But  as  between  the  sureties  no  one  of  them  can  by 
paying  the  debt,  and   obtaining  such  assignment, 


Contract  that 
policy  Hhall  be 
re-aasiiifned. 


Position  of 
creditor  with 
surety  tor 
debt,  Insuring 
debtor's  life. 


Position  of 
sureties  inter 
se. 


{q)  Oottlid}  V.  Craneh,  4  De  6.  M.  &  G.  440,  22  L^  J.  Gh.  912, 
17  Jur.  704,  Fisher  on  Mortgages  947  (5th  ed.). 

(r)  OoUliih  v.  Craneh,  supra, 

{s)  Squire  v.  Campbell,  1  Myl.  &  C.  459,  Fisher  on  Mortgages,  ubi 
supra. 

(t)  Hawkins  v.  Woodgaie,  7  Beav.  565,  8  Jur.  743. 
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appropriate  the  whole  benefit  of  the  policy,  and 
claim  contribution  from  his  co-sureties  as  though 
such  policy  never  existed.  To  give  him  such  a 
right,  the  others  must  abandon  or  disclaim  all 
benefit  of  the  policy  (u). 

But  the  surety  who  takes  over  the  policy  is  entitled  Surety  eui 
in  an  action  for  contribution  to  deduct  from  the  JSpenTi ""' 
amount  received  on  the  policy  all  sums  spent  by  him  ^^^^^  ^^ 
in  keeping  it  up,  since  as  the  benefit  is  joint,  the 
burden  must  be  so  also  (x). 

Where  a  contingent  interest  was  assigned  upon  creditor 
trust    to  secure  a  debt,  and    the  creditor   insured  Jl^at'°  "*'* 


against  the  contingency  and  received  the  insurance,  ^^J/'^Joaj 
he  was  held  to  be  within  the  principle  which  pro- 
hibits a  trustee  from  making  an  advantage  out  of  his 
trust ;  and,  the  debtor  being  bankrupt,  the  creditor 
was  permitted  to  prove  only  for  the  balance  of  the 
debt  (y).     A  mortgage  of  a  life  policy  is  a  mortgage  Life  policy  is 
of  "  property"  so  as  to  require  an  ad  vol,  stamp  (z).^"^^^^^''^ 
A  life  policy  does  not  create  the  relation  of  pre- 
decessor and  successor  between  the  insurers  and  the 
assured,  or  any  assignee  of  the   assured,  so   as  to  Sncoeaaion 
attract  succession  duty  (a).  ^%h\^! 

In  the  second  class  of  mortgages  of  life  policies  PoUcy  m 
come  tenants  for  their  own  or  other  lives,  annuitants,  ^^^* 
or  persons  with  a  defeasible  interest  in  mortgaged  mortgniror'a 
property.     In  such  cases,  according  to  the  tenure  of  defeMibie.  °^ 
the  mortgagor,  insurance  is  made  either  on  his  own 
life  or  on  the  life  upon  the  duration  of  which  his 
interest  depends.     And  such  insurance  is  a  further 
security  to  the  mortgagee  in  case  the  tenant  for 
life  dies  without  paying  the  mortgage-money,  or  the 
tenant  for  life  loses  his  estate  by  the  death  of  the 
cestui  qiie  vie. 

(«)  Aikina  v.  Areededme,  24  Ch.  D.  709,  53  L.  J.  Ch.  64,  48  L.  T. 
N.  8.  725.    Be  Demon's  SgtaU  (1903),  2  CJh.  D.  67a      {x)  Ibid. 
(y)  Ex  parte  Andretos,  2  Rose  410,  i  Madd.  573. 
(2)  Calawdl  v.  Dawaon,  5  Ex.  i,  14  Jur.  316. 
(a)  16  k  17  Vict  0.  51,  8.  17. 
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The  mortgagee  may  make  such  an  insurance  a 
condition  precedent  to  lending,  and  there  is  no  objec- 
tion to  such  a  policy  being  effected  in  the  name  of 
the  mortgagor ;  but  the  mortgagee  should  be  careful 
to  ascertain  that  the  mortgagor  has  an  actual  and 
insurable  interest  in  the  life  insured  at  the  time 
the  policy  was  effected.  But  he  is  under  no  obliga- 
tion independently  of  the  contract  to  effect  such  an 
insurance,  and  the  High  Court  of  Justice  has  no 
more  power  than  had  the  Court  of  Chancery  when 
directing  money  to  be  raised  upon  estates  of  the 
kind  now  in  question  to  compel  persons  who  have  an 
insurable  interest  in  the  lives  upon  which  such  estates 
depend  to  effect  policies  on  such  lives  as  part  of  the 
security  for  the  money  directed  to  be  raised  (6),  nor 
can  a  bankrupt  be  obliged  to  insure  himself  nor  to 
submit  to  be  examined  with  a  view  to  insurance, 
since  this  act  would  have  to  be  done  not  to  distribute 
the  property,  but  to  add  a  new  value  to  it  (c). 

In  such  mortgages  it  is  usual,  if  not  invariable,  for 
the  mortgagor  to  covenant  to  pay  the  premiums.  If 
he  fails  to  do  so,  the  mortgagee  can  pay  them,  and 
add  them  to  his  security.  If  the  policy  be  let  drop, 
or  none  be  effected  or  stipulated  for,  the  mortgagee 
clearly  has  an  insurable  interest  in  an  event  which 
may  terminate  his  security  such  as  to  enable  him  to 
insure  the  life  of  the  tenant  for  life  or  cestui  qiii  vie. 
If  he  does  so,  the  insurance  is  wholly  his  own,  and 
the  mortgagor  has  no  claim  on  it  (d). 

By  s.  19  of  the  Conveyancing  Act,  1881,  a  power 


(6)  Oraniley  v.  Oarihwaitey  6  Madd.  96,  Fisher  on  Mortgages  (5th 
ed.)  23. 

(c)  Ex  parte  BuOock,  16  Q.  B.  D.  698.  Be  Betta,  19  Q.  6.  D.  59, 
56  L.  J.  Q.  B.  370,  56  L.  T.  804,  35  W.  B.  530.  Board  of  Trade  v. 
Block,  L.  B.  13  App.  Caa.  570. 

{d)  OoUlieby.  Cmnc^,4  De  G.  M.  &  6.  440,  17  Jur.  704,  22  L.  J.  Cb. 
912.  WiUiama  v.  Aikjfna,  2  Jo.  &  Lat.  (Ir.)  603.  Bashford  v. 
Cann,  33  Beay.  109,  9  L.  T.  N.  S.  43,  11  W.  B.  1037.  Humpkreff  v. 
Arabin,  LI.  &  Goold  (temp.  Plunkett)  218.  Ex  parte  Lancaster,  4  De 
G.  &  Sm.  524.  See  also  Knox  v.  Turner,  5  Ch.  App.  515,  39  L.  J.  Ch. 
750,  23  L.  T.  N.  S.  227,  18  W.  B.  873. 
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of  sale  is  made  an  incident  of  all  statutory  mort-  Power  of  sale 

^,  ,  -  ^  .on  breach  of 

gages  in  the  absence  of  any  contrary,  varying,  or  coTenant 
limiting  stipulation.      And  by  s.   20   (iii.)  thereof  ^  *°*"™* 
such  power  of  sale  will  arise  on  breach  of  a  covenant 
to  keep  on  foot  a  life  policy  or  policies  as  a  collateral 
security  to  the  mortgagee  of  the  life  interest  (e),  and 
the  power  to  appoint  a  receiver  given  by  s.  24,  where  Power  to 
the  power  of  sale  has  arisen,  enables  a  mortgagee  to  r^vev. 
appoint  such  receiver  and  authorise  him  in  writing, 
sub-s.   8   (iii.),  to   employ  the  moneys  received  by 
him,  after  satisfying  certain  prior  outgoings,  in  pay- 
ing the  premiums  upon  life,  fire,  or  other  policies 
properly  payable  under  the  mortgage  deed. 

By  s.  22  (2)  the  proceeds  of  a  life  policy,  which  How  proceeds 
is  a  security  within  the  mortgage  deed,  are  to  be  applicable. 
applied  as  money  arising  from  a  sale  of  mortgaged 
property  (/). 

A  life  policy  is  property  within  the  meaning  ofi'o^cyi*  ,. 
s.  19  (i),  see  s.  2  (i),  and  the  power  of  sale  conse- 
quently applies  to  that  also,  as  well  as  to  any  realty 
or  chattels  within  a  mortgage  deed.  So  that  the 
mortgagee  can  sell  and  assign  {g)  a  life  policy  if 
the  mortgagor  does  not  comply  with  the  terms 
of  the  mortgage  deed.     He  can  also  foreclose  {h). 

In  Dyson  v.  Morris  (i)  it  was  held  by  Wigram,  V.C,  ^^'J^J^JJ^ . 
that  although  on  a  simple  mortgage  of  a  policy  of  mortgiagree 
assurance  the  mortgagee,  in  default  of  payment,  ig^'^^®''^  • 
entitled  to  a  sale  under  the  decree  of  a  Court  of 
Equity,  yet  if   the  policy  have  been   assigned    to 
the  mortgagee  upon  trust  to  receive  the  money  to 
become  payable,  and  thereout  to  pay  the  expenses 
and   mortgage    debt    and    pay   the   residue  to  the 

(e)  Wolstenholme,  Conv.,  &c.  Acts  (8th  ed.)  73. 

(/)  See  Boswdl  v.  Coaka,  23  Ch.  D.  302. 

(g)  But  see  Dryadale  v.  PigoU,  8  Be  6.  M.  &  G.  546,  22  Beav.  238, 
25  L.  J.  Ch.  878,  27  L.  T.  310,  4  W.  R.  773,  2  Jur.  N.  S.  1078. 

(h)  Parker  v.  Marquis  of  Anglesey,  20  W.  R.  162,  25  L.  T.  N.  8.  482. 
Kingsjord  v.  Smn/ord,  7  W.  R.  663. 

(i)  I  Hare  413. 

2  B 
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Covenant  to 

keepnp 

policy. 

Breach. 

Damages. 


mortgagor,  the  Court  cannot  direct  a  sale  of  the 
policy.  The  mortgagee  must  wait  until  the  death 
of  the  mortgagor  before  he  can  make  his  security 
available. 

Where  a  policy  of  life  assurance  is  mortgaged, 
and  the  mortgagor  covenants  to  keep  up  and  restore 
the  policy,  and  breaks  his  covenant,  the  mortgagee 
has  an  action  for  damages,  and  the  measure  of 
damage  is : — 

(i.)  The  amoimt  of  premiums,  if  any,  paid  by  the 
mortgagee  to  keep  up  the  policy  and  interest  thereon. 

(ii.)  The  amount  necessary  to  renew  the  policy,  if 
it  has  dropped  in  consequence  of  the  mortgagor  s 
default  (k). 

(iii.)  In  case  of  a  loss,  the  amount  of  the  loss  (not 
exceeding  the  mortgage  debt)  (I), 

Where  the  covenantor  commits  suicide,  the  policy 
being  on  his  own  life  and  in  trust,  the  trustees  cannot 
recover  damages  from  his  general  estate  under  such 
covenant  (m). 

Where  the  mortgage  deed  contains  a  covenant  by 
the  mortgagor  to  repay  any  premiums  paid  by  the 
mortgagee,  the  latter  has  his  remedy,  either  on  that 
covenant  for  the  amount  so  paid  by  him,  or  on  the 
covenant  to  keep  up  the  policy,  in  which  latter  case 
the  measure  of  damages  would  be  just  the  same 
where  no  loss  had  happened. 

Covenant  to  Where  the  mortgage  contains  a  covenant  by  the 

andTpower  to^  mortgagor  to  keep  up  the  policy,  but  no  covenant 

t^dibT.™*'*™"   ^y  ^^^^  ^^  repay  to  the  mortgagee  any  premiums 

spent  by  him,  but  a  power  to  pay  and  add  to  the 

mortgage  debt,  only  nominal  damages  will  be  given 

{k)  2  Day.  Cbnv.  pt.  2,  6$,  and  cases  there  cited.     Fisher  on  Mort- 
gages 839  (5th  ed.). 

(/)  Majne  on  Damages,  295  (7th  ed.). 

(m)  Dormay  v.  BorrodaiU,  10  Beav.  335,  per  Lord  Langdale. 
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in  an  action  for  breach  of  the  covenant  (n),  as  the 
deed  itself  provides  a  remedy  for  the  breach  by 
adding  the  sums  paid  to  the  mortgage  debt. 

Where  a  policy  has  been  mortgaged  to  the  insurers,  Mortgage  to 
and   the  mortgagor  has  agreed  but  failed  to  paypp^^^s 
the  premiums,  they  will,  on  taking  the  accounts,  be  ^ii^„^g« 
treated  as  just  allowances  to  the  insurers  as  mort- 
gagees {0),  if  they  have  kept  alive  the  insurance,  but 
not  otherwise  (j?).  If  allowed,  they  will  be  added  to  and 
bear  interest  at  the  same  rate  as  the  principal  debt. 

A  mortgagee  could  not  insure  and  add  the  pre-  Mortgagee 
miums  to  the  mortgage  debt  in  the  absence  of  an  prem^unw** 
express  contract  authorising  him  to  do  so  (q).     This,  "ontracT^'^** 
however,  is  varied  by  44  &  45  Vict.  c.  41,  s.  10  (ii.),  Except  under 

J  1.-1.  /  •  •      ^  T      ^  ,^    Conveyancing 

under  which  a  mortgagee  may  msure  against  loss  by  Act,  1881. 
fire,  and  the   premiums  will  be  a  charge  on  the 
property.     By  the  same  Act,  sec.  42,  and  sec.  18  of 
the  Trustee  Act,   1893,  trustees  can  insure  trust 
property  against  loss  by  fire. 

An  executor  who  dropped  a  policy  on  the  life  of  Executor 
a  debtor  to  the  testator's  estate  without  consulting  ^^y,  ^^^  ^^ 
those  beneficially  interested  has  been  held  liable  for 
the  whole  sum  which  would  have  been  received  if  he 
had  kept  up  the  policy  (r). 

Where  a  deed  by  which  the  defendant  assigned  to  Breach  of 
the  plaintiff  a  policy  on  his  own  life  contained  a  °^]^„°*^,[^*2i 
covenant  that  he  would  not  do  anything  to  forfeit  the  Europe. 
poHcy,  and  a  forfeiture  accrued  through  the  defend- 
ant's going  beyond  the  limits  of  Europe  without 

(»)  Broum  v.  Price,  4  Jur.  N.  S.  882,  6  W.  R.  721,  Fisher  on  Mort- 
gages 388  (5th  ed.). 

(o)  FUzWiUiam  v.  Price,  4  Jur.  N.  S.  889,  31  L.  T.  389.  Broum 
V.  Priee^  supra. 

(p)  Orey  v.  EUistm,  1  Giff.  438,  Fisher,  p.  839  (5th  ed.),  2  Jur. 
N.  S.  511,  25  L.  J.  Ch.  666,  4  W.  R.  497,  27  L.  T.  165. 

(?)  Brooke  v.  8hme,  34  L.  J.  Ch.  25,  12  L.  T.  N.  S.  114,  13  W.  R. 
401. 

(r)  Oamer  v.  Moore,  3  Drew.  277,  24  L.  J.  Ch.  687.  Re  Deanc, 
42  Ch.  D.  9. 
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the  licence  of  the  company,  the  damages  were  assessed 
upon  the  present  value  of  the  policy,  to  be  calculated 
by  an  actuary,  taking  into  consideration  that  the 
defendant  covenanted  to  pay  and  should  pay  pre- 
miums on  the  policy  (s). 

What  a  Where  a  policy  of  life  assurance  is  mortgaged,  the 

me^cj^      mortgage  deed  should  contain: — 

should  contain. 

(i.)  A  covenant  to  keep  up  the  policy. 

(ii.)  A  covenant  to  restore  it  if  it  lapses. 

(iii.)  An  authority  to  the  mortgagee  to  keep  up  or 
restore  the  insurance,  in  case  of  default  by  the  mort- 
gagor, and  to  recover  the  money  so  expended,  or  to 
add  premiums  to  the  mortgage  debt. 

Real  oitote  and      Where  real  estate   and  a  life  policy  have  been 

ffaame'*^'*  ^   included  in  the  same  mortgage,  to  secure  one  sum 

Sffhtfto  rT      ^^^  subject  to  the  same  proviso  for  redemption,  and 

deem  both        the  mortgagee  has  been  in  possession  of  the  real  estate 

"for  more  than  twelve  years  without  acknowledging 

the  mortgagor's  title,  so  that  the  mortgagor's  right 

to  redeem  the  real  estate  is  barred  by  the  Real 

Property  Limitation  Act,   1874,  s.   7,  his  right  ta 

redeem  the  policy  is  also  barred  (t). 

Money  advanced  for  keeping  up  a  mortgaged 
policy  or  eflfecting  a  new  poUcy  in  lieu  thereof  is- 
exempted  from  the  ad  valorem  stamp  duty  by  the 
Stamp  Act,  1870  {u)^  s.  107. 

(«)  Hawkvis  V.  CouUhurst,  5  B.  &  S.  343,  33  L.  J.  Q.  B.  192,  12 
W.  R.  825. 

(0  Charter  v.  Watson  (1899),  i  Ch.  175. 
(tt)  33  &  34  Vict.  c.  97' 
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LIEN. 

Besides  rights  to  or  in  policies  accruing  to  persons  poiiciea. 
{other  than  the  person  taking  out  the  same),  by  way  ^^^y. 
of  assignment  or  charge,  numerous  questions  arise  as  i'Venc/t. 
to  lien  on  policies.     In  the  case  of  Leslie  v.  French  (a), 
the  law  as  to  one  branch  of  this  subject  has  been 
summed  up  and  digested  by  Fry,  L  J.,  who  said  as 
follows  : — 

"  A  lien  may  be  created  upon  the  moneys  secured  Lien  may 
by  a  policy  by  payment  of  premiums  in  the  following  ^miumsT^  "^' 
cases : — 

"I.  By  contract  with  the  beneficial  owner  of  the  contract  wuh 
poUcy.  ^'^''«'- 

"2.  By  reason  of  the  right  of  the  trustees  to  By  virtue  of 
an  indemnity  out  of  the  trust  property  for  money  ^""*®®^^i*- 
expended  by  them  in  its  preservation  (&). 

"3.  By  subrogation  to  the  rights  of  the  trustees  of  By  «ubro. 
some  person  who  may  have  advanced  money  at  their  8*"®°* 
request  for  the  preservation  of  the  property. 

"  4.  By  reason  of  the  right  vested  in  mortgagees  or  By  right  of 
other  persons  having  a  charge  upon  the  policy  to  add  IS^^pr^™  e*^*""" 
to  that  charge  any  moneys  which  have  been  paid  by  »e««irtty- 
them  to  preserve  the  policy." 

Chitty,  J.,  and  North,  J.,  think  these  propositions 

(o)  23  Ch.  D.  552,  52  L.  J.  Ch.  762,  48  L.  T.  N.  S.  564,  31  W.  R. 
561,  confirmed  by  Falcke  v.  Scottish  Imperial,  34  Ch.  D.  234,  35  W.  R. 
143,  3  Times  L.  R.  141.  Considered  in  re  Powers  Policies  (1899), 
1  It.  Rep.  Ch.  D.  6. 

(6)  Wtnehilsea  Policy  Trusts,  39  Ch.  D.  i68> 
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exhaustive,   but    Lindley,  LJ.,   doubts   if   that    is 
so  (c). 

An  instance  of  the  first  class  of  cases,  viz.,  the 
creation  of  a  lien  by  contract  with  the  beneficial 
owner,  is  to  be  found  in  the  case  of  Aylioin  v. 
Whitty  (d)  where  Kindersley,  V.C.,held  "  that  where 
a  mortgagor  had  contracted  with  the  mortgagee  to 
pay  the  premiums,  and  there  were  sureties  for  the 
performance  of  this  contract  by  the  mortgagor,  and 
the  sureties  had  been  called  upon  and  had  paid  the 
premiums,  they  were  entitled  as  against  the  mort- 
gagor to  a  lien  upon  the  policy-moneys.  It  is 
obvious  that  in  this  case  the  sureties  were,  by  con- 
tract with  the  principal  debtor,  entitled  to  the 
benefit  of  all  the  securities  which  the  mortgagee 
could  have  enforced,  and  amongst  others  to  a  charge 
for  the  premiums  paid."  Regarding  the  second 
class  of  case,  North,  J.,  has  held  that  the  right  of  a 
trustee  who  has  paid  premiums  out  of  his  own 
money  is  only  to  be  recouped  out  of  the  trust  funds 
and  he  cannot  be  recouped  out  of  the  policy-money 
where  it  does  not  form  part  of  such  funds  [e).  "  The 
second  and  third  classes  of  cases  are  well  illustrated 
by  Clack  v.  Holland  (/),  in  which  it  was  held  that 
trustees  who  paid  moneys  under  circumstances  which 
gave  them  no  right  to  a  charge  could  not  create  a 
charge  in  favour  of  a  third  person  from  whom  they 
borrowed  moneys.  To  the  same  class  may  be 
referred  the  case  of  GUI  v.  Doumiiuj  {g),  in  which 
mortgagees,  whose  title  as  such  was  good  after,  and 
only  after,  the  death  of  the  tenant  for  life,  were 
held  entitled  to  a  lien  during  the  subsistence  of  the 


(e)  Slrutt  V.  TippeU,  6i  L.  T.  460,  62  L.  T.  475.  Earl  of  WinehU- 
sea's  Policy  Trusts,  59  L.  T.  167,  39  Ch.  Div.  168. 

(d)  9  W.  R.  720,  30  L.  J.  Ch.  860.     Ledie  v.  French,  supra,  per 
Fry.  L.J. 

(e)  Re  Earl  of  Winchilsea's  Policy  Trusts,  39  Ch.  D.  168,  59  L.  T. 
167. 

(/)  19  Beav.  262,  2  W.  R.  402,  18  Jur.  1007,  24  L.  J.  Ch.  13. 
ig)  17  Eq.  316,  30  L.  T.  N.  S.  157,  22  W.  R.  360. 
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tenancy  for  life.  The  mortgagees  were  put  by  sub- 
rogation in  the  place  of  the  trustees.  Again,  in  the 
case  of  Todd  v.  Morehouse  (A)  the  right  of  trustees  to 
create  a  lien  by  subrogation  of  their  rights  was 
recognised,  and  it  was  determined  that  a  person 
paying  at  the  request  of  the  trustees  did  not  lose 
the  right  to  the  lien  simply  because  the  trustees 
might  possibly  have  taken  some  other  course  to  pre- 
serve the  property."  "Such  [said  Fry,  L.J.,  in 
Ledie  v.  French]  appear  to  me  to  be  the  classes  of 
cases  in  which  a  lien  is  created  by  payment  of  pre- 
miums. I  am  further  of  opinion  that,  except  under 
the  circumstances  to  which  I  have  referred,  no  lien 
is  created  by  the  payment  of  the  premiums  by  a 
mere  stranger  or  by  a  part  owner.  I  will  first  con-  Payment  of 
sider  the  case  of  payments  by  a  mere  stranger.  On  Slere  rtnlger 
principle  it  is  difficult,  if  not  impossible,  to  see  why  8^*^'"  "^^  "®"- 
such  payments,  which  when  made  without  contract 
or  request  are  a  mere  impertinence,  should  create  a 
lien  upon  the  property.  It  is  evidence  that  in  them- 
selves they  would  not  even  create  a  ground  of 
personal  action  against  the  person  eased  by  the  pay- 
ment, for  it  is  certain  that  payment  of  moneys  by  A. 
for  B.  gives  no  ground  of  action  against  B.  unless 
they  are  paid  on  his  request.  Further,  the  law 
relating  to  'confusion'  appears  strongly  to  show 
that  no  such  right  would  exist.  If  I  pour  my  gold 
into  your  heap,  or  put  my  silver  into  your  melting- 
pot,  or  turn  my  corn  into  your  granary,  I  have  no 
right  to  an  account  or  any  relief  against  you,  but, 
on  the  contrary,  I  have  actually  transferred  the 
property  in  what  was  mine  to  the  person  with  whose 
property  I  have  mingled  it.  Again,  the  authorities 
seem  to  me  to  be  very  clear  upon  this  point.  In 
the  case  of  Burridge  v.  Row  (i).  Knight  Bruce,  L.J., 
used  the  following  language  : — '  Nothing  that  has 

(A)  L.  R.  19  Eq.  69,  23  W.  R.  155,  32  L.  T.  N.  S.  8.  Ledie  v. 
French,  supra,  per  Fry,  L.J. 

(t)  Burridge  v.  Bow,  i  Y.  &  C.  Ch.  C.  183,  191,  5^3»  ^3  L.  J.  Ch. 
173,  8  Jur.  299. 
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been  stated  to  me  has  had  the  effect  of  persuading 
me  that  without  contract  for  that  purpose  the  mere 
fact  of  making  payments  of  the  premiums,  however 
necessary  that  might  be  for  the  preservation  of  the 
property,  would  give  the  party  making  those  pay- 
ments a  title  to  the  property.  A  mere  stranger,  by 
paying  the  premiums  on  a  policy  cannot  acquire  a 
lien  on  it.  He  can  only  acquire  a  lien  by  some  con- 
tract with  the  persons  beneficially  interested  in  it, 
or  with  the  trustee,  where  the  trustee  himself  might 
have  obtained  a  lien/  " 


Payment  of 
preminms  by 
part  owner 
per  se  glTes 
nolien« 


Payments  by 
mortgagor. 


By  tenant  for 
life. 


Under  yoidable 
anignment. 


The  learned  Lord  Justice  Fry  further  said  in  the 
same  case  (Leslie  v.  French) — "  With  regard  to  pay- 
ments made  by  a  part  owner,  it  appears  to  me  that 
except  by  contract  such  payments  give  no  title  to 
the    person  making   them  against  the  other  part 
owners  of  the  policy.    That  payments  by  a  mortgagor 
who  in  equity  is  part  owner  with    the    mortgagee 
create  no  lien  as  {(gainst  the  mortgagee  was  deter- 
mined by  Romilly ,  M.R. (k).    And ,  generally  speaking, 
it  is  clear  that  money  laid  out  by  the   tenant  for 
life  in  improvements  on  the  estate  creates  no  lien 
against  the  remainderman  (/).     Again,  in  Fennell  v. 
Millar  (m)  the  Master  of  the  Rolls  bad  to  deal  with 
a  case  in  which  A.,  the  owner  of  policies,  had  as  part 
of  a  transaction  avoidable  for  fraud  assigned  them 
to  B.,  and  had  covenanted  to  keep  them  up.     B., 
claiming  under  the  assignment,  had  paid  premiums.' 
A.  instituted  a  suit  to  set  aside  the  transaction  on 
the  ground  of  fraud,  and  the  Master  of  the  Rolls 
decided  that  the  assignment  was  a  valid  security  for 
the  moneys  actually  advanced,  and  not  for  the  pre- 
miums paid  by  B.  which  was  a  voluntary  payment 

I  {k)  Norris  t.  Caledonian  Ins,  Co,,  8  Eq.  127,  132,  20  L.  T.  N.  S, 
939,  17  W.  R.  954.  ,      ,    . 

(/)  Tenants  improving  under  the  Settled  Land  Act,  1882,  mu»t 
insure  for  the  benefit  of  the  remainderman.  See  WaugVs  Tnuto, 
46  L.  J.  Ch.  629,  25  W.  R.  555. 

(w)  23  Beav.  172,  5  W.  R.  215,  29  L.  T.  35.  See  Darcif  v.  CrojU 
Ir.  n.  19. 
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"  In  this  case  it  is  evident  that  until  the  transac- 
tion was  avoided,  A.  and  B.  both  had  interests  in  the 
policies,  and  yet  the  payment  by  one  of  the  persons 
so  interested  was  held  to  create  no  lien  as  against 
the  other." 

The  law  of  contribution  does  not  apply,  for  ( i )  it  Right  of 
arises  only  between  persons  joined  for  a  common  ^i"^ no  uen. 
purpose,  or  who  stand  in  the  position  of  tenants  ill 
common  or  co-parceners. 

(2)  The  right  to  contribution  is  a  personal  right, 
and  the  remedy  personal,  and  there  is  no  lien  for 
the  amount  of  the  moneys  in  respect  of  which  the 
right  arises.  This  was  decided  by  Lord  Eldon  in 
JSx  parte  Young  (n),  overruling  Lord  Hardwicke. 

Where  the  tenant  for  life  under  a  settlement  of  a  xo  lion  on 
residuary  estate,  which  comprised  an  annuity  and  a  prem^um^JI^id 
policy  on  the  life  for  which  the  annuity  was  held,  j^jj^®***"^  '^*' 
paid  premiums  on  the  policy  which  the  trustees  had 
power  to  retain   in  specie  and  keep  up,  she  was 
decided  to  have  no  lien  on  the  policy  for  such  pay- 
ments, since  the  policy  was  kept  up  for  the  benefit 
of  the  estate  (0).     It  should  be  observed  that  the 
trustees  had  power  to  retain  enough  out  of  the  in- 
come to  pay  the  premiums  on  the  policy,  and  the 
Court  considered  that  they  might  be  taken  to  have 
done  so,  which  would  only   have   diminished    the 
actual  income  of  the  tenant  for  life  equally  with  the 
payments  she  herself  made. 

In  order  to  create  a  right  to  a  lien  on  a  policy  of  Lien  by 
life  assurance  by  the  payment  of  premiums,  it  is  not  promiums^* 
suflScient  for  the  person  paying  the  premiums    to 
have  merely  an  interest  in  the  poUcy  being  kept  on 
foot.     And  where  a  person  who  would  be  entitled 


(n)  2  Ves.  &  Bea.  242. 

(o)  WaugVs  Trusts,  46  L.  J.  Ch.  629,  25  W.  R.  555,  Browne  v.  Broume, 
8  W.  R.  726.    See  also  Money  v.  Qibbs,  i  Dr.  &  Wal.  (Ir.)  394. 
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Lien  by 
deposit  of 
policy. 


Further 
advanoes 
covered. 


Lien  by 
iwnwns 
commissioned 
to  effect  a 
policy. 


to  a  lien  on  the  policy  money  if  he  himself  paid 
the  premiums  threatens  that  unless  the  advance- 
ment be  made  loss  will  be  suffered  by  the  person 
threatened,  an  advancement  so  made  will  not  give 
a  lien  on  the  policy-moneys  {p). 

Lien  upon  a  policy  may  arise  in  other  ways  than 
by  payment  of  premiums  under  the  circumstances 
before  stated. 

Although  mere  deposit  of  a  policy  upon  an  advance 
of  money,  without  notice  to  the  insurance  office  of 
the  deposit,  will  not  suffice  to  constitute  an  equitable 
mortgage  of  the  policy,  it  may  create  a  lien  there- 
upon, if  such  be  the  intention  of  the  parties,  even 
though  not  a  word  passed  at  the  time  the  deposit 
was  made  (q). 

And  an  equitable  charge  may  be  created  by  mere 
deposit,  accompanied  by  notice  to  the  office  (r),  and 
as  the  Court  would  infer  from  that  deposit  that  the 
money  then  advanced  should  be  charged  as  if  there 
was  a  written  agreement,  additional  advances  would 
also  be  so  charged  unless  a  contrary  intention 
appeared  (s). 

Insurance  brokers  have  a  general  lien  on  the 
marine  policies  effected  by  them,  for  the  general 
balance  due  to  them  from  their  principals  (t).  This 
rule  applies  to  land  policies  when  effected  through 
such  brokers,  but  depends  on  the  custom  of  a  par- 


(p)  StnUt  V.  Tippett,  6i  L.  T.  460,  and  62  L.  T.  475. 

Iq)  Gibson  v.  Overbury,  7  M.  &  W.  555,  10  L.  J.  N.  S.  Ex,  219. 
Chapman  v.  Chapman,  13  Beav.  311,  distinguished  in  Maughan  v. 
Bidley,  8  L.  T.  N.  S.  309.  Bummens  v.  Hare,  1  Ex.  D.  169,  34  L.  T, 
N.  S.  407,  24  W.  R.  385.  Oreenv.  Ingram,  L.  R.  2  C.  P.  525.  See 
Convoay  v.  Britannia,  8  Lr.  Can.  Jur.  162. 

(r)  Ex  parte  Kensington,  2  Ves.  &  Bea.  83,  per  Eldon,  C.  Ferris  v. 
MuUins,  2  Sm.  &  Giff.  378,  18  Jur.  718. 

(*)  Ex^9,TteLangstone,  17  Ves.  227,  per  Eldon,  C.  (1810).  See  JEKw 
V.  Kreutzinger,  27  Missouri  311.  TalbU  v.  Frere,  9  Ch.  D.  568,  572, 
27  W.  R.  148. 

(0  See  Cross  on  Lien,  and  cases  there  cited,  277,  399.  Castling  v. 
Avbert,  2  East  325  (1802). 
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ticular  calling.  Even  with  them  no  lien  can  be 
claimed  if  the  policy  has  been  deposited  with  them 
for  a  special  purpose  (u).  If  one  broker  is  employed 
by  another  broker  to  effect  a  policy  for  that  other's 
principal,  the  sub-agent  has  still  a  lien  on  the  policy 
for  premiums  due  from  the  broker  who  employed 
him  (x), 

A  solicitor  may  have  a  lien  on  a  policy  of  in-  solicitor's 
surance  for  his  costs.  Such  lien  is  only  a  passive  "®°' 
remedy,  giving  no  claim  to  the  fund  secured  by  the 
policy,  but  merely  a  right  to  embarrass  the  person 
who  claims  the  fund  by  the  non-production  of  the 
documents  of  title.  A  solicitor  is  not  bound  to  give 
the  insurance  office  any  notice  of  his  lien,  since 
owing  to  the  nature  thereof  he  would  not  by  such 
notice  convert  the  insurers  into  trustees  for  him, 
and  failure  to  give  such  notice  is  in  no  way  such 
negligence  as  to  deprive  him  of  his  lien  (y).  He 
cannot  be  made  to  part  with  the  policy  till  he  is 
paid,  except  upon  terms  {z)y  such  as  payment  into 
court  of  the  policy-moneys,  or  preservation  of  the 
lien  by  the  insurers.  But  it  is  doubtful  whether 
such  a  lien  could  be  enforced  by  suit  at  all  (a). 

Lien  of  vendor  and  right  to  stop  in  transitu  do  Right  to  stop 
not  entitle  the  vendor  to  the  proceeds  of  policies  ^^w  no  right 
effected  by  the  purchaser  on  the  goods  sold  (&).  to  insurance. 

Where  an  unpaid  vendor  who  is  insured  recovers  vendor's  uen 
from  the  insurers,  the  insurers  are  entitled  to  his  lusnrew, 

(tt)  Muir  T.  Fleming,  i  Dowl.  &  Ry.  N.  P.  29. 

{x)  Dixon  V.  Stans field,  10  C.  B.  398.  Fisher  v.  Smith,  4  App.  Cas. 
I,  48  L.  J.  Q.  B.  411,  39  L.  T.  N.  S.  430»  27  W.  R.  113. 

iff)  West  of  England  v.  Batchdor,  30  W.  R.  364,  «;i  L.  J.  Ch.  199, 
46  L.  T.  N.  S.  132.  Petty  v.  Wathen,  i  De  G.  M.  &  G.  16.  Richards 
V.  Platd,  Craig  &  Ph.  79.  Sieadman  v.  Webb,  3  My.  &  Cr.  346.  See 
Dearie  v.  Hall,  3  Russ.  i,  for  rules  as  to  priority  in  regard  to  chose 
in  action. 

(2)  Richards  v.  Platel,  Cr.  &  Ph.  79  at  84,  per  Cottenham,  U. 
Limerick  Co.  t.  O'FerraU,  i  Ir.  Jur.  93. 

(a)  Stedman  v.  Webb,  4  My.  &  Cr.  346,  per  Cottenham,  C. 

(6)  Bemdton  v.  Strang,  3  Ch.  App.  588, 16  W.  R.  1025,  per  Cairns,  C. 

868),  distinguishing  Worrall  v.  Johnson,  2  Jac.  &  W.  214. 
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jurisdiction 
with  one 
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debts  secured 
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claim  the 
policy  after 
payment. 
Lien  drops 
with  policy. 

Lien  by 
mortgagor 
paying 
premiums. 


lien  as  against  the  purchaser,  and  if  the  vendor  re- 
cover from  the  purchaser  too  he  must  refund  the 
insurance  (c). 

Where  a  policy  granted  to  a  person  domiciled  out- 
side the  jurisdiction  is  deposited  with  a  person  within 
the  jurisdiction  to  answer  a  debt  incurred  by  a  con- 
tract made  within  the  jurisdiction,  a  lien  thereon 
Avill  be  acquired  by  the  depositee,  and  will  not  be 
affected  by  the  bankruptcy  in  his  own  domicile  of 
the  depositor  (d). 

Where  a  creditor  has  his  debt  secured  by  a  policy 
and  guaranteed  by  a  surety,  and  also  has  a  lien  on 
the  policy  for  another  debt,  the  surety  is  not  entitled 
to  the  policy  on  paying  the  debt,  but  his  rights  are 
subject  to  the  lien  (e). 

When  a  policy  drops,  the  lien  drops  with  it  (/). 

If  a  mortgagor  after  bankruptcy  pays  premiums  to 
keep  up  a  mortgaged  policy,  he  is  not  entitled,  in  the 
absence  of  special  agreement,  to  a  lien  on  the  policy 
for  the  amount  so  paid  (g). 

(c)  CaateUain  y.  Preston,  n  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49 
li.  T.  N.  S.  29,  31  W.  R.  557,  per  Bowen,  h.J. 

(d)  Le  Feuvre  v.  Sullivan,  10  Moore  P.  C.  i. 

(c)  Fairbroiher  v.  Woodhouse,  28  L.  T.  94,  5  W.  R.  12, 23  Beav.  18. 
26  L.  J.  Ch.  81.    Jeffrey's  Policy,  20  W.  R.  857. 

(/)  Busteed  v.  Western  England,  5  Ir.  Ch.  553.  NorrisY.  Caledonian 
Ins.  Co.,  8  Eq.  132,  20  L.  T.  N.  S.  939,  17  W.  R.  954. 

{g)  Saunders  v.  Dunman,  7  Ch.  D.  825,  47  L.  J.  Ch.  338,  38  L.  T. 
N.  S.  416,  26  W.  R.  397.  Falckev. Scottish  Imperial,  34  Ch.  D.  254. 
3  Times  L.  B.  141.  These  cases  explain  Shearman  y.  British  Empire 
Mutual,  L.  R.  14  Eq.  4,  41  L.  J.  Ch.  466,  26  L.  T.  N.  S.  570,  20  W.  R. 
620. 
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CHAPTER  XIX. 

CONFLICTING    CLAIMS. 

When  conflicting  claims  are  made  on  an  insurance  when  company 
company  in  respect  of  a  policy,  the  proper  procedure  pUad^aliTiiot 
is  to  interplead  (a),  and  not  to  pay  into  Court  under  J^^^^^^^Yi' 
the  Trustees*  Relief  Act  (6),  the  insurers  not  being  vict.c.96. 
trustees  or  stakeholders,  but  debtors ;  but  if,  in  re- 
spect of  a  life  policy,  the  board  of  directors  are  of 
opinion  that  no  sufficient  discharge  can  otherwise  be 
obtained,  they  should  pay  into  Court  under  the  Life 
Assurance   Companies  (Payment   into    Court)   Act, 
1896,  and  the  rules  made  thereunder  (c). 

The  practice  of  paying  into  Court  under  the 
Trustees'  Relief  Act  had  been  often  used  (cJ),  until 
Jessel,  M.R.,  pointed  out  that  unless  the  policy  was 
a  trust  policy  the  Act  did  not  apply. 

The  insurers  cannot  interplead  if  they  have  any 
adverse  claim  in  respect  of  the  subject-matter  (e). 
In  Ireland  it  has  been  held  that  they  cannot  inter- 
plead if  one  claimant  offers  a  sufficient  indemnity, 
and  that  if  he  offers  indemnity  and  they  are  not 
satisfied,  they  should  pay  into  Court  under  the 
Trustees  Relief  Act  (/). 

(a)  See  Prudential  v.  ThonuM,  3  Ch.  App.  74,  37  L.  J.  Ch.  202, 
16  W.  R.  470- 

(6)  Haycoch^s  Policy ^  i  Ch.  D.  611,  45  L.  J.  Ch.  247,  W.  R.  291, 
disapproving  the  United  Kingdom  Life,  34  Beav.  493,  13  W.  R.  645. 

(c)  59  Vict.  0,  8.  See  Ann-  Pract.  1903,  vol.  L  p.  750,  for  rules 
made  under  the  Act. 

{d)  Chapman  v.  Besnard,  17  W.  R.  359.  WM's  Policy,  2  Eq. 
456,  15  W.  R.  529.     Cobbe's  Policy,  15  W.  R.  29. 

(e)  Biffnold  v.  Audland,  11  Sim.  23,  30,  per  Shadwell,  V.C. 

(/)  Chapman  v.  Besnard,  17  W.  R.  359,  per  Lord  0*Hagan. 


398 


THE   LAWS    OF   INSURANCE. 


When  an  action  is  commenced  by  a  claimant  on 
a  policy,  if  it  is  not  so  framed  as  to  bring  the  other 
claimants  before  the  Court,  the  insurers  may  inter- 
plead, and  have  the  first  action  stayed  (g). 

An  offer  should  be  made  to  pay  interest  on  the 
policy-moneys  (A),  since  a  policy  bears  interest  under 
3  &  4  Wm.  IV.  c.  42,  s.  28  (i),  for  it  would  seem  that 
submission  to  pay  the  moneys  to  the  persons  found 
to  be  entitled  will  not  remove  the  obligation  to  pay 
interest,  even  if  conflicting  claims  through  no  fault 
of  the  insurers  delay  such  payment  (k),  unless  any 
arrangement  has  been  come  to  that  the  money  should 
not  be  invested  or  brought  into  Court  (/). 


Pnyment 
under  decree 
indemnlflee 
company. 


If  the  insurance  company  pay  under  decree  moneys 
payable  under  a  lost  policy,  such  decree  is  sufficient 
indemnity  (m). 


Payment  to 
trnstees  good. 


The  insurers  can  safely  pay  a  trustee  of  a  policy 
even  if  under  the  trust  he  has  no  express  power  to 
give  receipts  (71). 


Can  ]>olicj  lie 
taken  in 
execution  ? 


The  authorities  conflict  as  to  whether  a  policy  can 
be  taken  in  execution  under  Si.Ji.fa.  In  Ireland  it  has 
been  held  that  a  policy  of  life  insurance  is  not  such  a 
security  for  money  as  can  be  taken  by  the  sheriff  (0). 
In  England  the  contrary  has  been  held  (p)]  but 
the  Irish  case  was  not  cited  to  the  Court,  and  in  a 


(g)  Prudential  Co.  v.  Thomas,  supra.  Randall  v.  Lithgow,  12 
Q.  B.  D.  525. 

{h)  Bignold  v.  Audland,  supra. 

(i)  Bushnan  v.  Morgan,  $  Sim.  635. 

{k)  French  v.  Royal  Exchange  Co.,  6  Ir.  Ch.  523. 

(/)  Same  case  on  appeal,  7  Ir.  Ch.  523. 

{m)  England  v.  Tredegar y  i  Eq.  344,  35  Beav.  256,  35  L.  J.  Ch.  386, 
following  Crokati  v.  Ford,  25  L.  J.  Ch.  552,  4  W.  R.  426,  2  Jur.  N.  S. 
436,  in  preference  to  Bushnan  v.  Morgan,  supra. 

(n)  Femiev.  Maguire,  6  Ir.  Eq.  137.    Ford  v.  Ryan,  4  Ir.  Ch.  342. 

(o)  AUeyne  v.  Darcey,  5  Ir.  Ch.  56. 

(p)  Stokoe  V.  Cowan,  29  Beav.  637,  30  L.  J.  Ch.  882,  4  L.  T.  N.  S. 
695,  9  W.  R.  801. 
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later  case  in  Ireland  (q)  the  Court  fully  discussed 
both  authorities,  and  followed  the  previous  Irish 
decision.  Canadian  policies  usually  provide  that  a 
fire  insurance  shall  cease  on  the  property  being  taken 
in  execution. 

iq)  SargearU's  Trusts,  7  L.  R.  Ir.  66, 
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INSURANCE   COMPANIES. 

The  mode  in  which  an  insurance  company  is  con- 
stituted determines  the  manner  in  which  it  shall  sue 
and  be  sued,  and  the  character  of  the  liability  of  its 
members.  But  whatever  be  the  means  by  which 
such  company  is  constituted,  its  powers  and  liabili- 
ties, and  the  method  of  its  management  are  peculiar 
to  itself,  and  are  determined  by  the  particular  pro- 
visions of  the  statute,  charter,  or  other  instruments 
under  which  the  company  is  created.  These  pro- 
visions are  important  to  shareholders,  policy-holders, 
and  all  other  persons  having  dealings  with  the  com- 
pany; because  by  the  registration  now  necessary 
under  the  Companies  Act,  1862,  all  persons  are 
deemed  to  have  notice  of  them. 

Insurance  oflSces  may  be  classified  irrespectively 
of  the  manner  or  nature  of  their  constitution  as 
follows  : — 

1.  Proprietary  offices  which  are  joint-stock  part- 
nerships, with  a  subscribed  or  guaranteed  capital, 
the  partners  wherein  absorb  the  whole  profits  of  the 
undertaking. 

2.  Offices  set  up  for  profit  to  the  shareholders,  but 
which  also  give  the  policy-holders  certain  advantages 
in  the  way  of  a  share  of  the  profits,  usually  called  a 
bonus  or  a  periodical  rebate  in  the  amount  of  their 
premiums ;  but  they  do  not  admit  the  policy-holders 
as  partners,  nor  render  them  liable  as  such. 

These  mixed  companies  are  the  most  common ; 
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in  fact  the  late  Lord  Justice  James  said :  ''  Every 
life  assurance  society  is  substantially  and  materially 
a  mutual  life  assurance  society.  The  method  by 
which  it  is  intended  to  provide  for  the  payment  of 
the  sums  secured  by  the  policies  is  by  investing  the 
premiums  and  accumulating  the  money  so  as  to 
form  a  fund  out  of  which  the  claims  are  ultimately 
to  be  satisfied.  The  capital  of  the  shareholders  and 
the  sums  which  the  shareholders  undertake  and 
make  themselves  liable  to  pay,  are  in  truth  only  a 
guarantee  against  the  possible  continjs^ency  of  the 
accumulated  insurance  fund  being  found  insuflS- 
cient  (a). 

3.  Offices  established  for  mutual  insurance,  where  Mutual. 
the   policy-holders  are  themselves  the  proprietors, 

and  where  the  principal  object  of  the  society  is  rather 
the    protection  of  its  members    against  loss  than 
the  acquisition  of  profit.    A  mutual  association  is  one  Nature  of 
for  the  assurance  of  the  property  of,  or  represented  ^l^^ 
by,  the  members  with  the  members  and  with  no 
one  else  (aa). 

A  mutual  society  requires  registration  under  the  Requires 
Joint  Stock  Companies  Act,  1862  (6).  regtstradou. 

Friendly  societies  are  also  for  the  purpose  of  mutual 
insurance.  They  require  registration  under  the 
Eriendly  Societies  Act,  1875. 

4.  Offices  set  up  by  the  State  to  encourage  provi-  companies 
dence  and  thrift,  such  as  the  Government  Insurance  stotute!'^*'^* 
and  Annuity  Department,  and  the  special  modes  of 
insurance  provided  by  Acts  of  Parliament  for  depart- 
ments of  the  Civil  Service,  and  in  India  (c). 

(a)  Oram's  Case,  i  Ch.  D.  321,  45  L.  J.  Ch.  321,  33  I*  T.  N.  S.  766. 

[aa)  United  Kingdom  Mutual  y.  NeviU,  19  Q.  B.  115,  per  Fry,  L.J. 
Lion  Mutual  v.  Tucker,  12  Q.  B.  D.  176. 

(6)  Re  Padstow  Total  Loss  Association,  20  Ch.  D.  137,  51  L.  J.  Ch. 
344.  45  L.  T.  N.  S.  774.  3©  W.  R.  326. 

(6)  Boldero  v.  H.  E.  I.  C,  1 1  H.  L.  C.  405.  Underwood's  Case,  4  L.  R. 
4  H.  L.  580.  Edvxirds  v.  Warden,  1  App.  Cas.  281,  9  Ch.  App.  495. 
Bchertson's  Case,  12  Moore  P.  C.  400.  Davits  v.  Trustees  of  Madras 
-Pttwd,  12  Moore  P.  C.  403  n.,  7  Moore  Ind.  App.  364  n, 
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Except  those  risks  which  are  taken  by  underwriters 
at  Lloyd's,  the  whole  of  the  insurance  business  other 
than  marine  is  carried  on  by  companies,  most,  though 
not  all,  of  which  are  incorporated.  The  continuousness 
of  corporate  existence  is  favourable  to  the  assured  (d), 
and  the  business  itself  being  reducible  to  a  routine 
and  system,  is  specially  suitable  for  a  joint-stock 
partnership  (e). 

The  various  companies  which  carry  on  insurance 
business  have  been  constituted  in  different  ways,  and 
the  form  and  mode  of  their  constitution  is  still  to 
some  extent  important  as  determining — (i)the  rights 
inter  se  of  the  joint  stock  or  shareholders,  (2)  the 
powers  and  mode  of  contracting  given  and  prescribed 
to  the  company,  (3)  the  extent  of  the  shareholders' 
liability  on  the  contracts  made,  (4)  the  manner  of 
suing  thereon,  (5)  the  means  of  enforcing  judgment 
thereon. 

The  modes  in  which  existing  insurance  companies 
have  been  formed  are — 

A.  By  deed  of  settlement. 

B.  By  royal  charter, 
c.  By  special  statute. 

D.  By  letters  patent, 

E.  Under  the  various  Companies  Acts. 
These  different  modes  of  creation  produced — 
(i)  Mere  common-law  partnerships. 

(2)  Corporations. 

(3)  Quasi  corporations,  suing  by  and  being  sued  in 
the  name  of  one  of  their  members  (/),  or  a  registered 
public  oflScer. 

(d)  See  Adftm  Smith's  Wealth  of  Nations,  p.  340,  edn.  by  STCulloch, 
bk.  V.  c.  T,  a  I.  (e)  2  Stephen  Comm.  126  (8th  ed.). 

(/)  7  Wm.  TV.  &  1  Vict.  c.  73,  s.  3. 
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(4)  Joint-stock  companies  registered  and  incor- 
porated under  the  Companies  Acts. 

The  first  charters  granted  to  insurance  companies 
ivere  given  under  permission  by  statute. 

These  charters  were  in  the  nature  of  monopolies, 
whence  the  need  to  apply  to  Parliament  for  authority 
to  grant  them. 

Few  charters  seem  to  have  been  granted  to  any 
insurance  company  by  the  Crown  independently  of 
Parliament  (^). 

By  6  Geo.  I.  c.  1 8,  Parliament  empowered  the  King  Koyai 
to  grant  two  charters,  constitutmg  two  marine  insur-  and  London 
anoe  corporations,  viz.,  the  Royal  Exchange  and  the  ^wurance. 
London  Assurance  (A),  and  forbidding  all  other  cor- 
porations for  marine  insurance.     The  purpose  of  this 
Act  was  to  create  two  solvent  insurance  companies, 
to  suppress  all  bubble  companies  and  bodies  presum- 
ing to  act  as  corporate  bodies  without  legal  authority, 
and  to  give  the  two  companies  a  monopoly  of  insur- 
ance as  a  business  for  corporate  bodies  (i). 

The  corporations  remain,  but  their  monopoly  has  constitntion 
been  removed  (*),  while,  on  the  other  hand,  they '"^ '^^''**- 
have  been  permitted  to  insure  over  a  wider  area  and 
against  more  risks  than  those  contemplated  by  the 
origina.1  charter. 

Special  statutes  under  which   certain  insurance  special 
associations  are  formed  have  the  effect  of  charters,  ■^'*^'****- 
and  clothe  such  companies  with  all  the  attributes  of 
corporations.     But  most  of  the  special  Acts  appear 
to  do  little  more  than  provide  for  the  mode  of  suing 
and  being  sued, 

ig)  Cliffoid  on  Private  Bill  Legislation,  vol.  2.  p.  593. 
{h)  S.  12. 

(t)  S.  18.     As  to  the  history  of  this  Act  and  6  Geo.  IV.  c.  ^7,  see 
Clifford  on  Private  Bill  Legislation,  voL  2,  p.  570. 
{k)  5  Geo.  IV.  c.  114.  .  . 
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Very  few  insurance  societies  have  actually  been 
formed  by  a  private  Act ;  but  many  societies  already 
existing,  but  unincorporate,  have  found  it  advan- 
tageous to  apply  for  and  to  obtain  incorporation, 
more  especially  those  domiciled  in  Scotland. 

Letters  Patent  By  the  Letters  Patent  Act  (/)  the  Crown  is  em- 
powered, on  the  application  of  any  company  formed 
by  deed  of  partnership,  to  grant  to  such  a  company 
letters  patent,  authorising  it  to  sue  and  be  sued  by 
an  officer  named  for  the  purpose,  and  by  such  letters 
patent  to  limit  the  liability  of  the  members  of  the 
company. 

The  company,  on  obtaining  this  privilege,  comes 
under  certain  regulations  as  to  the  registration  of 
various  particulars  connected  with  its  constitution 
and  other  matters  pointed  out  iu  the  Act. 

This  Act  is  not  compulsory  but  permissive,  grant- 
ing a  privilege  to  those  who  choose  to  apply  for  it. 
It  is  still  in  force,  but  applies  only  to  companies 
formed  before  September  8,  1844,  when  first  the 
Joint-Stock  Companies  Act  was  passed  (wi). 

Object  of  Joint-  "The  leading  purpose  of  the  first  Joint-Stock 
paiSei^!  Companies  Act  (n)  was  to  enable  a  permanent  com- 
pany, consisting  of  changing  shareholders,  to  make 
binding  contracts,  and  sue  and  be  sued,  and  do  all 
the  acts  necessary  for  carrying  on.  a  trade.  The 
preamble  expresses  an  intention  to  invest  them  with 
the  qualities  and  incidents  of  corporations  with  some 
modifications,  and  subject  to  some  provisions  and 
regulations  "  {0). 

7  &  8  Vict.  Every  assurance  company  or  association  for  the 

C    no,  8.2.  "^        -  *      .  "^  ,. 

purpose  of  assurance  or  insurance  upon   lives,  or 

(/)  7  Wm.  rV.  and  i  Vict.  c.  72. 
(m)  Taylor  on  Joint-Stock  Companies,  p.  910  (1847). 
(n)  7  &  8  Vict.  c.  no. 

(o)  Prince  of  Waka  Ins,  Co,  v.  Harditig,  E.  B.  &  E.  183,  217,  27 
L.  J.  Q,  B.  297,  4  Jut.  N.  S.  851. 


INSURANCE   COMPANIES.  405 

against  any  contingency  involving  the  duration  of 
human  life,  or  against  the  risk  of  loss  or  damage 
by  fire  or  by  storm  or  other  casualty,  or  for  granting 
or  purchasing  annuities  on  lives,  and  every  institu- 
tion enrolled  under  any  of  the  Acts  of  Parliament 
relating  to  Mendly  societies,  which  institutions  shall 
make  assurances  on  lives,  or  i^ainst  any  contingency 
involving  the  duration  of  human  life  to  an  extent 
upon  one  life,  or  for  any  one  person  to  an  amount 
exceeding  ^^200,  whether  such  companies,  societies, 
or  institutions  shall  be  joint-stock  companies  or 
mutual  assurance  societies  or  both,  was,  if  estab- 
lished after  the  commencement  of  7  &  8  Vict, 
c.  no,  s.  2,  bound  to  register  thereunder. 

Insurance  companies  registered  under  7  &  8  Vict.  Quasi 

,  ^  °  .  ,  ,   .       corporatfoDR. 

c.  no,  partake  ot  corporate  powers  with  several  m- 
cidents  of  partnership,  and  have  been  termed  qtiasi 
corporations  (  p).  But  the  privileges  of  the  statute 
are  recorded  only  to  those  registered  under  the 
statute ;  and  if  registration  be  made  as  a  company, 
they  cannot  afterwards  register  so  as  to  lead  the 
world  to  suppose  them  a  corporation  (q). 

A  company  formed  and  duly  registered  under  the  compan}- 
first  Joint-Stock  Companies  Act  (7  &  8  Vict.  c.  no)  vterjuo. 
for  the  purpose  of  insurance,  and  also  for  the  grant- 
ing of  endowments,  annuities,  assurances  during 
sickness,  and  loans,  is  an  insurance  company  within 
20  &  21  Vict.  c.  14,  s.  27,  and  can  sue  without 
being  registered  under  the  Joint-Stock  Companies 
Acts,  1856-57  (r). 

Certain  insurance  companies  were  excepted  from  Companies 
the  first  Joint-Stock  Companies  Act — (i)  In  respect  ^cT^^'"^*" 
of  the  time  of  their  formation,  if  their  formation 

(p)  Bidleyy,  Plymouth  Co.,  2  Ex.  711,  per  Parke,  B.    Brioe's  Ultra 

{q)Beg.  V.  WMtmarsh,  19  L.  J.  Q.  B.  185. 

(f)  London  and  Provincial  Provident  Society  v.  Ashton,  12  C.  B. 
N.  S.  709,  723,  II  W.  R.  152,  7  L,  T.  N.  S.  53a  See  alflo  25  and  26 
Vict.  c.  89,  8.  3. 


4o6 


TH.E   LAWS   OF   INSUBANCE. 


Companies 
registered 
ander  7  ft  8 
Vict,  c  no 
rnnst  re- 
register. 


What 
companies 
must  register 
nnder 
Companies 
Act,  1862. 


was  begun  before  Sept.  5,  1844,  they  could  nob  be 
completely  registered  or  brought  (s.  5q)  within  the 
Act  (5);  (2)  If  ingorporated  by  charter  or  Act  of 
Parliament;  or  (3)  If  authorised  by  letters  patent 
or  statute  to  sue  and  be  sued.  And  companies 
formed  after  the  Act  could,  though  within  the 
definition  of  a  company  therein,  avoid  the  need 
of  registering  thereunder  by  obtaining  a  charter, 
private  Act,  or  letters  patent. 

In  consequence  of  this  exclusion  of  assurance 
companies,  many  have  since  had  to  go  to  Parliament 
for  private  Acts. 

The  Companies  Act,  1862,  enforces  registration  on 
those  companies  which  have  been  registered  under 
the  older  Act,  7  &  8  Vict.  c.  1 10  (t),  and  the  effect 
of  such  registration  is  exactly  the  same  as  if  the 
company  had  been  formed  and  voluntarily  registered 
under  the  latter  Act  (u). 

Every  insurance  company  formed  since  Nov.  2, 
1862,  must  be  registered  under  the  Act  of  1862  (;?'). 

Companies  which  ought  to  have,  but  have  not, 
registered  as  required,  are  under  the  disabilities  of 
s.  210,  and  cannot  sue  at  law,  or  in  equity,  nor  even 
present  a  petition  for  their  own  winding  up  (y). 

Broadly  speaking,  by  the  Companies  Act,  1862, 
s.  22,  the  Legislature  intended  that  all  commercial 
undertakings  consisting  of  more  than  ten  persons, 
started  after  the  commencement  of  that  Act,  should 
be  registered.     And  mutual  insurance  associations. 

(«)  Taylor  on  Joint-Stock  Companies,  115. 

it)  25  &  26  Vict.  c.  89,  8.  209. 

(tt)  Bamsay'8  Case,  3  Ch.  D.  388,  46  L.  J.  Ch.  411.  35  L.  T.  N.  S. 
654,  25  W.  R.  279. 

{x)  25  &  26  Vict.  c.  89,  8.  4.  Ex  parte  Hargrove,  10  Ch.  App,  545  °» 
Re  Padaiow  Association,  20  Ch.  D.  137,  51  L.  J.  Ch.  344, 45  L.T.  N.  S. 
774,  30  W.  R.  326. 

(y)  Re  Waterloo  Life  Co.,  41  Beav.  586,  32  L.  J.  Ch.  370.  11  W.  B. 
134,  7  L.  T.  N.  S.  459,  9  Jur.  N.  S.  291.  Evans  v.  Hooper,  i  Q.  R  D. 
45,  33  L.  T.  N.  S.  374.  24  W.  R.  226. 
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providing  that  the  liability  should  be  several  only, 
are  commercial  undertakings  for  the  acquisition  of 
gain  within  the  Act,  and  must  be  registered  under 
it ;  and  if  not  so  registered  are  illegal  associations, 
and  cannot  be  wound  up  under  s.  199  of  the  Act  (z). 

All  companies  registered  under  the  Companies  Deeds  of 
Acts,  1 862,  deposit  with  the  registrar  copies  of  their  ^"n^^SSo^iT'' 
deeds  of  settlement,  and  thereby  the  same  are  made 
available  for  public  inspection.  An  insurance  com- 
pany so  registered  is  entitled  to  an  injunction  to 
restrain  another  insurance  company  from  using  its 
registered  name,  or  any  other  name  calculated  to 
cause  the  one  company  to  be  mistaken  for  the 
other  (a). 

All  companies  not  so  registered  are  bound  to  print 
their  deeds  of  settlement,  and  to  supply  them  on 
demand  to  every  shareholder  or  policy-holder  for 
not  more  than  2s,  6(1.  (b). 

The  effect  of  the  compulsory  registration  aforesaid  Kflect  oi 

.     ,  ^  ^1^     •  ■   ^      •  '^T.'     registration. 

IS  to  put  the  msurance  company  so  registermg  witnm 
all  the  rules  and  regulations  of  the  Act  of  1862. 

For  the  purpose  of  that  Act,  any  company  which  what  u  an 
is  not  concerned  solely  in  the  business  of  insurance,  ^m^^: 
but  carries  on  therewith  any  other  business  or  busi-  companies 
nesses,  is  deemed  an  insurance  company  (c).  Act. 

Any  company  registered  under  other  Acts  antece-  what  is  an 
dently  to  the  passing  of  the  Act  of  1862,  is  an  un-  ""^ny. 
registered  company  within  s.  199  of  that  Act.  In 
Bowes  V.  The  Hope  Life  Insurance  Company  (d),  the 
Act  was  applied  to  a  company  formed  in  1852,  and 
registered  under  the  Act  of  1 844  (7  &  8  Vict,  c,  1 10), 
but  which  had  ceased  to  carry  on  business  in  1855. 

(2)  Cory  and  Hawkdey'a  Case,  3  Ch.  D.  522,  32  L.  T.  N.  S.  525, 
23  W.  R.  939,  per  Jessel,  M.R. 

(o)  Accidental  Insurance  Co.  v.  Accident,  Disease,  and  General 
Insurance  CorparaHon,  54  L.  J.  Ch.  104,  51  L.  T.  597. 

W  33  &  34  Vict.  c.  61. 

(c)  Sees.  3.  id)  iiH.  L.  C.  389. 
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The  distinction  between  corporation  and  unincor* 
poration  seems  now  immaterial  (e). 

'*  It  is  obvious  "  (says  Lord  Wensleydale)  "  that  the 
law  as  to  ordinary  partnership  would  be  inapplicable 
to  a  company  consisting  of  a  great  number  of  in- 
dividuals contributing  small  sums  to  the  common 
stock,  in  which  case,  to  allow  each  one  to  bind  the 
other  by  any  contract  which  he  thought  fit  to  enter 
into,  even  within  the  scope  of  the  partnership  busi- 
ness (/),  would  soon  lead  to  the  utter  ruin  of  the 
contributories.  On  the  other  hand,  the  Crown  would 
not  be  likely  to  give  them  a  charter  which  would 
leave  the  corporate  fund  the  only  fund  to  satisfy  the 
creditors.  The  Legislature  then  devised  the  plan  of 
incorporating  these  companies  in  a  manner  unknown 
to  the  common  law,  with  special  powers  of  mans^e- 
ment  and  liabilities,  providing  at  the  same  time  that 
all  the  world  should  have  notice  who  were  the  per- 
sons authorised  to  bind  all  the  shareholders  by 
requiring  the  co-partnership  deed  (of  settlement  or 
articles  of  association)  to  be  registered  (^)  and  made 
accessible  to  all,  and  besides  including  some  clauses 
as  to  the  management.  All  persons  must,  therefore, 
take  notice  of  the  deed  and  the  provisions  of  the 
Companies  Acts  in  force  for  the  time  being.  If  they 
do  not  choose  to  acquaint  themselves  with  the  powers 
of  the  directors,  it  is  their  own  fault,  and  if  they 
give  credit  to  any  unauthorised  persons,  they  must 
be  contented  to  look  to  them  only,  and  not  to  the 
company  at  large.  The  stipulations  of  the  articles 
of  association  or  the  deed  of  settlement  which  restrict 
and  regulate  their  authority  are  obligatory  upon 
those  who  deal  with  the  company,  and  directors  can 
make  no  contract  so  as  to  bind  the  whole  body  of 

(e)  Per  Cotton,  L.J.,  in  Ashtoorth  v.  Munn,  15  Ch.  D.  363,  375. 
28  W.R.  965,  so  L.  J.  Ch.  107.     Myers  v,  Perigal,  2  De  G.M.&G. 

599* 

(/)  Ernest  v.  NiduHlSy  6  H.  L.  C.  401,  per  Lord  Wensleydale. 
Balfour  v.  Ernest,  5  C.  B.  N.  S.  601,  28  L.  J.  C.  P.  170. 

ig)  Companies  Act,  1862. 
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shareholders,  for  whose  protection  the  rules  are  made, 
unless  they  are  strictly  complied  with.     The  contract 
binds  the  person  making  it  but  no  one  else.     Those  DiBcretioiiary 
provisions  which  give  to  the  directors  discretionary  SSecto™. 
powers  of  management  do  not  affect  strangers,  and  the 
shareholders  are  boimd  by  the  exercise  of  the  dis- 
cretion which  they  have  consented  to  give.     Other  Effect  of 
stipulations  are  directory  merely,  and  do  not  con-  ^^wS«. 
stitute  conditions  precedent  to  the  exercise  of  the 
powers,  but  they  may  form  the  subject  of  an  action 
by  the  shareholders  against  the  directors  for  their 
breach  of  covenants  expressed  or  implied  in  the  deed." 

The  doctrine  as  above  laid  down  by  Lord  Wensley- 
dale  {h)  has  been  steadily  followed,  but  with  a  ten- 
dency to  treat  matters  as  directory  which  Lord  Wens- 
leydale  would  probably  have  considered  essential. 

Thus,  in  FHnce  of  Wales  Asstcrance   Company  v.  inionnai 
Harding  {i),  where  a  policy  was  made,  sealed,  and  ^^y-a  aeai 
executed  by  three  directors,  as  required  by  the  deed  ^y  diroc^^^- 
of  settlement,  but  without  an  order  for  the  affixing  of 
the  common  seal,  and  was  signed  by  three  directors 
and  the   mani^er,  as  also    required,  the  Court   of 
Queen's  Bench    held    that  the  simple  omission  of 
such  a  formality  did  not  annul  the  instrument,  the 
provision  being   merely  directory.     And  generally  what 
all  formalities  which  relate  merely  to  the  internal  S[^tory.** 
arrangements    of  the   insurance  company  will   be 
deemed  directory  (i). 

And  on  this  principle  a  policy  issued  by  persons 
purporting  to  be  directors  has  been  held  binding  when 
the  real  directors  could  have  obtained,  but  did  not  seek, 
an  injunction  against  the  ostensible  directors  (I). 

{h)  Ernest  v.  NichoOsy  6  H.  L.  C.  401. 

(1)  E.  B.  &  E.  183,  27  L.  J.  Q.  B.  297,  4  Jur.  N.  S.  851. 

(k)  See  Re  AtJienmum,  Ex  parte  Eas^  Co.,  4  K.  &  J.  549,  27 
L.  J.  Ch.  829,  6  W.  R.  779.  Gordon  v.  Sea  Fire  Co,,  i  H.  &^  N.  599,  26 
L.  J.  Ex.  202.  Braunstein  y.  AeeidenUd  Death  Co,,  i  B.  &  S.  782, 
31  L.  J.  Q,  B.  17,  5  L.  T.  N.  S.  550,  8  Jur,  N.  S.  506. 

(/)  Re  County  Life,  5  Ch.  App.  288,  39  L,  J.  Ch.  471,  2  L.  T.  N.  S. 
537.  18  W.  R.  390. 
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Powers  to 
grant  policies. 

Invest 
premiums. 


Clompany's 
business  must 
conform  to 
its  con- 
stitution. 


The  chief  powers  taken  by  an  insurance  company 
are — (i)  to  grant  policies,  &c.,  against  particular 
risks,  aud  accept  premiums  therefor,  (2)  to  invest 
the  premiums  so  received  in  manner  most  profitable 
to  the  company  and  compatible  with  their  obliga- 
tions as  insurers.  The  other  powers  taken  are  merely 
incidental  thereto,  and  if  not  contained  in  the  deed 
of  settlement  may  often  be  implied  therefrom. 

Companies  must  confine  themselves  to  business  in 
accordance  with  their  declared  purpose.  For  example, 
a  proprietary  company  being  a  joint-stock  partner- 
ship, the  whole  of  the  profits  of  which  are  divisible 
amongst  the  shareholders,  cannot  grant  a  policy  par- 
ticipating in  profits,  nor  can  a  mutual  company 
grant  a  policy  creating  no  liability  (m).  But  by  the 
constitution  of  the  company  or  statute  special  means 
may  be  provided  for  shifting  a  company  from  one 
class  to  another. 

In  the  mutual  insurance  association, policies  cannot 
be  issued  to  non-members  at  special  or  any  rates, 
unless  (i)  the  rules  of  the  association  so  provide,  or 
(2)  some  means  of  agreeing  to  such  issue  be  provided 
by  the  rules,  and  the  method  there  indicated  be 
properly  followed  (m). 

Policies  vitra         If  such  policics  are  issued  ultra  vires,  the  policy- 
wnd  ooinpany.  holders  are  not  creditors  of  the  association  at  all,  since 
the  contract,  not  being  within  the  scope  of  the  agent's 
authority,  does  not  bind  the  association  at  all  (m). 

The  persons  who  enter  into  ttUra  vires  contracts 
with  an  insurance  company  have  no  right  to  com- 
plain. They  are  held  to  have  had  notice  of  the 
nature  of  the  body  which  was  contracting  with  them, 
and  of  course  notice  of  the  rules  and  regulations 
which  form  the  constitution  of  that  company  (n), 

(m)  Arthur  Average  AMociationy  32  L.  T.  N.  S.  525,  23  W.  R.  939, 
3  Ch.  D.  522. 

(»)  Arthur  Average  Aaaociaiiony  32  L.  T.  N.  S.  525,  23  W.  R.  939, 
3  Ch.  D.  522.    See  Eme9i  v.  NicholU,  6  H.  L.  C,  407. 


Mutual 
insurance 
company 
cannot 
issue  policies 
to  non- 
members. 
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The  contracts  pf  an  insurance  company  must  be  how  contmcte 
in  the  form  prescribed  by  its  constitution  (o).  But " 
.cases  may  arise  in  which  the  direction  contained  in 
the  constitutive  instruments  of  the  company  are  not 
absolute ;  and  the  Courts  will  be  astute  to  prevent 
insurance  companies  from  resisting  claims  by  setting 
up  the  absence  of  a  seal,  or  non-compliance  with 
directions  within  their  own  special  control.  Thus, 
it  has  been  held  in  Canada  that,  if  they  receive 
premiums,  they  must  execute  and  issue  a  valid 
policy  (p). 

Contracts  incidental  to  the  management  of  the 
company  need  not  be  by  writing  or  under  seal  (q). 

Contracts  of  insurance  must  not  only  be  evidenced 
in  the  manner  required  by  the  constitution  of  the 
company ;  they  must  also  only  undertake  permitted 
risks,  and  must  be  in  the  form  prescribed,  if  any  (r), 
and  contain  the  limitations  of  liability,  if  any,  required 
by  such  constitution. 

In  Canada  all  the  Courts  held  that  for  an  insur-  in  canad* 

absence  of  seal 

ance  company  to  set  up  the  want  of  a  seal  (pre-  not  pleadable, 
scribed  as  necessary  by  its  Act  of  incorporation)  is 
such  a  fraud  as  a  Court  of  Equity  ought  to  prevent  (s). 

In  an  older  case,  while  allowing  that  a  certain  Policy  void, 
policy  was  void  because  not  in  the  statutory  form,  toisme 
the  Court  deemed  the  insurers  bound  to  issue  a  valid  '*^^  ^^' 
policy  of  proper  date  (t). 


(o)  Montreal  Insurance  Co,  v.  M'OiUivray,  13  Moore  P.  C.  89, 
8  W.  R.  165. 

(p)  London  Life  Co.  v.  WrigU,  5  Canada  (S.  C.)  466. 

\q)  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  37.  Bur  v. 
London  and  Paris  Hotel  Co,,  L.  R.  20  Eq.  412. 

(r)  See  in  TauiUon  v.  Boyal,  2  H.  &  M.  135,  33  L.  J.  Ch.  406,  10 
L.  T.  N.  S.  156,  12  W.  R.  549.  Railway  Passengers'  Assurance  Co-'s 
Act  (27  &  28  Vict.  cap.  cxzv.),  schedule. 

(«)  London  Life  v.  Wright,  supra,  Wright  v.  Sun  Mutual,  29  U.  C. 
(C.  P.)  221. 

(/)  Perry  v.  Newcastle  Fire  Co.,  8  U.  C.  (Q.  B.)  363.  See  Fowler  v. 
Scottish  Equitable,  28  L.  J.  Ch.  225,  32  L.  T.  119,  4  Jur-  N.  S.  1169, 
.7  W.  R.  5.  Prince  of  Wales  Insurance  Co.  v.  Harding,  E.  B.  &  E. 
183,  222,  27  L.  J.  Q.  B.  297,  4  Jur.  N.  S.  851. 
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Huiagcr 
gnuitiiig 
policy 
ultra  vires. 


Where  an  insurance  company  is  incorporated  by 
public  statute,  the  power  of  its  manager  in  relation  to 
insurance  must  be  taken  to  be  known  by  persons  in- 
suring with  the  company.  And  if  he  make  policies 
outside  the  scope  of  his  authority,  they  will  not  bind 
the  company.  And  if  by  the  special  Act  the  com- 
pany can  only  bind  itself  by  policy,  and  not  by  parol 
contract  of  insurance,  the  power  of  the  manager  is 
restricted  by  this  limitation  of  the  power  of  the 
principals  (u). 

Speaking  generally,  an  insurance  company,  like 
any  other  company,  is  bound  by  any  deed  imder  its 
seal  {x)y  unless  fraud  (y)  or  illegfility  be  established  («). 
Birect  of  ultra  Illegality  will  include  ultra  vires  acts,  since  corpora- 
tions and  analogous  bodies,  being  creatures  of  law, 
cannot  lawfully  go  beyond  the  four  corners  of  their 
Of  informal      Constitution.     But  mere  informalities  in  the  exercise 
^^^'  of  their  duties  by  directors  will  not  invalidate  a 

policy  (a),  for  a  deed  of  settlement  and  a  private  Act 
of  Parliament  constituting  a  company  are  to  be  con- 
strued as  .a  partnership  deed.  To  violate  them  may 
be  breach  of  trust  as  between  the  directors  and  the 
shareholders,  but  acts  not  done  according  to  them 
may  bind  the  company  (6). 

Appointment  Where  the  articles  of  association  of  an  insurance 
^ucitor  by  ^jQjnpa^uy  appointed  a  solicitor  to  the  company  who 
astodation,      ^jj^g  ^q  transact  all  their  legal  business,  and  not  to 


(u)  Montreal  Assurance  Co,  v.  M'Oillivray,  13  Moore  P.  C.  Sj,  125, 
8  W.  R.  165. 

{x)  Agar  v.  Athenaeum  Ins.  Co.,  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P.  95, 
6  W.  R.  277. 

(y)  Athenmtm  Ins.  Co.  v.  Pooley,  3  De  G.  &  J.  294, 28  L.  J.  Ch.  1 19, 
5  Jut.  N.  S.  129. 

(2)  Arthur  Average  Associationy  3  Ch.  D.  522,  32  L.  T.  N.  S.  525, 
23  W.  R.  939. 

(a)  Prince  of  Wales  Ins.  Co.  v.  Harding,  E.  B.  &  E.  183,  27  L.  J. 
Q.  B.  297,  4  Jut.  N.  S.  851. 

(6)  Bill  V.  Darenth  Sailway  Co.,  i  H.  &  N.  305.  BargaU  v.  Skofi- 
ridge,  5  H.  L.  C.  297.  Prince  of  Wales  Ins.  Co.  v.  Harding,  supm. 
Spering's  Appeal,  10  Am.  Rep.  684,  71  Pexm.  St.  ii.  Re  Norwich 
Equitable,  &c.,  4  Times  L.  R.  138.  Re  Greenwood,  3  D.  G.  M.  it  G. 
459. 
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be  removable  except  for  misconduct,  it  was  held  not 
to  amount  to  an  agreement  to  employ  him,  the 
articles  being  a  contract  between  the  shareholders 
alone,  and,  so  far  as  the  solicitor  was  concerned,  res 
inter  alios  acta.  Lord  Cairns  doubted  whether  the 
clause  was  not  void  as  against  public  policy  (c). 

The  solicitor  of  an  insurance  company  cannot  in  Solicitor 
respect  of  his  bill  of  costs  claim  to  be  treated  as  an  fOTCMtoL'a 
outside  creditor  and  be  paid  in  full,  for  he  must  be  ««"e  creditor, 
taken  to  have  the  fullest  notice  and  knowledge  of 
the  constitution  of  the  company  and  the  limitation 
placed  thereby  on  the  liability  of  the  shareholders. 
If  he  is  a  shareholder,  the  case  is  still  stronger  (d). 

If  debentures  are  issued  within  the  powers  of  an  nobentmrra 

,     ^    .        -        J       n    A  Invalia  when  in 

insurance  company,  but  m  fraud  of  the  company,  fraud  of 
they  will  be  invalid  in  the  hands  of  a  bond  fide  pur-  ^®°»P»'»y- 
chaser   without   notice,  provided    that    the    share- 
holders, on  becoming  aware  of  the  transaction,  do 
not  acquiesce  or  do  other  acts  which  would  raise  an 
estoppel  (e). 

Whenever  any  party  dealing  with  an  insurance  Person  who  is 
company  knowingly  combines  with  the  directors  to  S/^^ra  i^w' 
do  any  act  ^dtra  vires  to  the  prejudice  of  the  share-  ^*°°^^  *^^'**"- 
holders,  e.g.y  to  throw  upon  them  unlimited  liability 
when  the  directors  are  required  so  to  frame  policies 
as  to   confine  the   remedy  of   the  assured    to    the 
capital  and  funds  in  the  hands  of  the  company,  the 
shareholders  might  very  fairly  and  reasonably  deny 
their  liability  on  that  policy.     But  it  would  be  un- 
just to  allow  them  to  take  advantage  of  an  irregu- 
larity of  the  directors  (who  are  denominated  their 
agents)  in  cases  where  they  cannot  show  that  they 

(c)  Ely  V.  Positive  Assurance  Co.,  1  Ex.  D.  88,  45  L.  J.  Ex.  45 1 
34  L.  T.  N.  8. 190,  24  W.  R.  338.  See  Summers  v.  EldsUm,  18  Jur.  21 
(H.  L.). 

(i)  Sadler's  Case,  16  S.  J.  571.    (Alb.  Arb.),  per  Lord  Caims. 

ie)  Aihemmim  v.  PooUy,  3  De  G.  &  J.  294,  28  L.  J.  Ch.  119,  i  Giff. 
102.  And  see  British  Mutual  Banking  Co.  v.  Chamipood  Forest 
Bailway,  18  Q.  B.  D.  714. 
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have  been  in  anyway  prejudiced  by  the  irregularity, 
and  the  assured  cannot  be  charged  with  any  fraud 
or  impropriety  (/). 

If  risk  taken         The  risks  Undertaken  by  a  contract  of  insurance 
Mswed'i^nnot  must  be  withiu  the  powers  given  to  or  taken  by  the 


recover. 


company.  If  the  company  is  not  authorised  to 
take  the  particular  class  of  risk,  the  assured  cannot 
recover  for  a  loss  by  that  risk  in  any  case  where  he 
has  notice,  constructive  or  express,  of  the  powers  of 
the  company. 

The  Royal  Exchange  Assurance,  for  instance, 
could  not  under  its  original  Act  insure  on  vessels 
engaged  in  inland  navigation,  nor  could  the  com- 
pany do  so  until  empowered  by  41  Geo.  III.  c.  57. 

Misapplication  The  Courts  havc  always  been  careful  to  prevent 
restrained  by  ^^^  application  of  the  moueys  of  the  shareholders 
injunction.  who  contribute  to  joint-stock  undertakings  to  any 
purpose  other  than  that  which  is  legitimately  the 
purpose  and  object  of  the  association ;  and  if  a  case 
arises  where  the  managers  of  such  an  undertaking 
so  apply  its  money,  any  shareholder  may  obtain  an 
injunction  restraining  them  therefrom  (g). 

Power  to  pay  But  if  the  Company  has  power  to  grant  policies 
'^1^^*  ^^*'^^"  against  a  certain  risk,  and  a  loss  occurs  by  such  risk 
to  property  on  which  a  policy  has  been  granted  ex- 
cepting such  risk,  it  would  seem  that  the  general 
body  of  shareholders  could  waive  such  exception, 
and  that  the  directors  of  an  insurance  company 
usually  have  sufficient  discretion  given  them  in 
management  to  enable  them  to  waive  the  exception 
and  pay  the  loss,  if  it  seems  in  the  company's  better 
interest  to  do  so.  To  do  so  is,  of  course,  a  species 
of  advertisement. 

(/)  Prince  of  Wales  Ins.  Co,  v.  Harding,  E.  B.  &  E.  183,  216, 
27  L.  J.  Q.  B.  297,  4  Jur.  N.  S.  851.  A^ttr  v.  Athenaum  Ins.  Co.<, 
3  C.  B.  N.  S.  725,  27  L.  J.  C.  P.  95,  6  W.  R.  277. 

{g)  Taunton  v.  Eoyal  Insurance  Co,,  i  H.  &  M.  i35»  33  L.  J.  Ch.  406, 
10  L.  T.  K.  S.  1 56, 12  W.  B.  549,  and  cases  there  cited.  See  per  Gran- 
worth,  C,  in  Eastern  Counties  Bailtoay  v.  Hatches;  5  H.  L.  C.  331,  348. 


INSURANCE    COMPANIES.  4^5 

The  principle  seems  to  bo  that  what  the  company 
as  a  wholo  can  do,  its  general  agents  can  likewise 
do  (A). 

Powers  of  investment  provided  by  the  constitu-  Powom  of 
tion  of  the  company  may  be  varied  or  amended,  but,  °^** 
until  amended,  cannot  be  exceeded. 

Powers  to  lend  on  the  security  of  shares  in  the 
company  or  its  own  policies,  or  on  mortgage,  must 
be  specially  inserted.  And  the  latter,  in  the  cas6  of 
corporations,  requires  special  provisions,  owing  to 
the  Mortmain  Acts,  since  by  foreclosure  they  may 
become  owners  of  and  dealers  in  land  (i). 

Thus,  the  Royal  Exchange  Assurance  could  not 
advance  money  on  the  security  of  freehold,  copy- 
hold, or  leasehold  property  until  empowered  to  do 
so  by  6  Geo.  IV.  c.  36,  which  Act  enables  it  also  to 
foreclose,  but  not  to  hold  for  more  than  two  years, 
except  in  case  of  a  difficulty  as  to  the  title ;  and  it 
was  allowed  to  dispense  with  a  licence  in  mortmain. 

An  investment  clause,  empowering  the  directors 
of  an  insurance  company  to  buy,  sell,  and  re-sell 
life,  reversionary,  and  other  personal  estates  and 
interests  is  not  wide  enough  to  include  dealings  in 
stock  and  shares  in  the  face  of  controlling  words, 
sucli  as  generally  to  carry  on  the  business  of  life 
insurance  and  of  an  annuity,  endowment,  loan,  and 
reversionary  interest  society  (k).  Nor  can  an  insur- 
ance company  take  shares  in  a  building  society. 

"  A  corporation  proposing  to  engage  in  any  trans- 
action not  within  its  express  or  implied  power  may 
be  restrained  from  so  doing  or  so  continuing  "  (/). 


{h)  Taunton  v.  Bayal,  tu^pra. 

(»)  jRoyal  Bank  of  India's  Case,  4  Ch.  App.  252, 260,  per  Selwyn,  L.  J. 
(*)  AihencBum  v.  Pooley,  28  L.  J.  Ch.  1 19,  3  De  G.  &  J.  294,  i  Giff. 
102,  5  Jur.  N.  S.  129. 
(/)  Brice,  Ultra  Vires,  178. 
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A  shareholder's  liability  is  affected  by  the  consti- 
tution of  the  insurance  company  in  which  he  holds. 
If  it  is  a  corporation  other  than  a  company  incorpo- 
rated under  the  Joint-Stock  Acts,  he  is  under  no 
individual  liability  beyond  his  liability  to  the  cor- 
porate body  of  which  he  is  a  member.  If  it  is 
a  company  under  the  Companies  Acts,  he  is  liable 
only  to  the  amount  limited  by  the  memorandum  of 
association. 

If  a  company  is  registered  as  unlimited,  it  may 
be  re-registered  as  limited  under  42  &  43  Vict.  c. 
76  (amended  by  43  Vict.  c.  19). 

Where  the  company  is  not  a  corporation,  or 
brought  within  the  Companies  Acts,  it  is  a  common- 
law  partnership,  with  the  ordinary  incidents  thereof, 
unless  any  special  provisions  in  its  deed  of  settle- 
ment or  the  policies  restrict  the  liabilities,  and  in 
their  absence  the  liability  of  each  shareholder  is 
unlimited. 


Executors  of         Exocutors  of  a  deceased  shareholder  who  have 
contribnfori "  transferred  their  testator's  shares  before  liquidation, 

cannot,  nor  can  the  survivor  of  them,  be  placed  on 

the  list  of  contributories  (m). 

( 1 )  In  respect  of  debts  due  at  the  time  of  trans- 
fer, as  to  which  the  liability  of  shareholders  is 
limited  to  their  shares  in  the  capital — e.g.,  debts  on 
policies,  annuities,  and  indemnities  given  on  taking 
over  the  business  of  other  companies. 

(2)  In  respect  of  debts  as  to  which  such  executors 
are  only  in  the  position  of  sureties  for  the  transferee 
of  the  shares — e.g.,  general  debts  which  accrued 
before  the  transfer. 

(3)  For  the  costs  of  the  liquidation. 


(m)  Clarke*s  Executors'  Case,  Reilly  (Alb.  Arb.)  223,  16  S.  J,  752. 
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Where  shares  stood  in  the  joint  names  of  two  where  shares 
persons  without  beneficial  ownership,  and  one  wastmstrosl^ 
dead,  his  executors  were  put  on  the  list  of  contri- 
butories,  jointly  with  the  surviving  shareholder,  but 
only  in  respect  of  the  liabilities  up  to  the  time  of 
his  death  (n\  on  the  ground  that  the  testator  was 
liable  inter  sodos  (by  signing  the  deed  of  settlement) 
on  the  joint  and  several  covenant  to  pay  calls  therein 
contained. 

But  the  executors  of  a  man  who  in  1846  applied 
for  and  paid  the  deposit  on  shares,  and  was  regis- 
tered in  respect  thereof,  but  never  signed  the  deed 
of  settlement,  were  held  not  liable  to  contribute  in 
1872  (0). 

The  secretary  of  an  insurance  company,  to  whom  secretary  of 
shares  in  the  company  were  transferred,  to  be  held  ^S?oree*S°^ 
by  him  as  trustee  for  the  company,  was  held  liable  ^^*^  ^^  *"»«' 

^  1  •IT  ^^^  company 

to  contnbute  in   respect  thereof,  but    entitled   to  uabie  as 
prove  for  indemnity.    It  would  have  been  otherwise  bif rauumuo 
if  the  act  constituting  him  such  trustee  was  to  his  indemnity, 
knowledge  ultra  vires  (p). 

When  executors  of  a  shareholder  claim  the  benefit  Executors  of 
of  a  statutory  advertisement  for  creditors  (by  Lord  whoh^ve teued 
St.  Leonards'  Act,  22  &  23  Vict,  c,  35,  s.  29),  they  «^^^^^^^;;y^^^^ 
will  still  be  entered  on  the  list  of  contributories,  for  creditors, 
with  a  note  of  their  claim  as  to  full  distribution  of  c^utribute. 
assets. 

A  man  whose  name  is  on  the  register  of  a  com-  vendor  of 
pany  which  has  been  amalgamated  with  another  to  Jj^j^amated 
which  he  has  sold  his  shares,  is  still  liable  as  a  con-  company 

.,  .y.  1  .  .  1  .  liable  if  on 

tnbutory  if  his  name  remams  on  the  register,  even  register. 
though  the  purchasing  company  have  undertaken 
to    have  it  removed.      He  will  of   course  have  a 
remedy  over  for  breach  of  the  undertaking  (q).     So 

(n)  Kirby'a  Case,  Reilly  (Alb.  Arb.)  67. 
\o)  M'Kenzie'a  Executors'  Case,  18  S.  J.  223  (Eur.  Arb.). 
(p)  EasunCa  Case,  Reilly  (Alb.  Arb.).  170. 

\q)  Lee's  Case,  Reilly  (Alb.  Arb.)  3  Buckley  352,  353  (ist  ed.). 
Niehoirs  Case,  Reilly  (Alb.  Arb.)  40,  executor  of  deceased  shareholder. 
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also  if  he  has  accepted  shares  in  the  transferee 
company  instead  of  his  old  shares,  if  his  name  is 
still  on  the  old  register  in  respect  of  them  (r). 

Executor  who  If  an  exccutor  does  not  sell  his  testator's  shares 
^ibTot-b  ^^  some  one  whose  name  can  be  put  on  the  register 
RharestoBome  instead  of  the  testator,  but  receives  back  from  the 

one  not  capable  .  .  ^ 

of  beinsr  put  on  amalgamatmg  or  transferee  company  the  amount 
regwer,  still     p^.j    ^^    ^j^^  sharcs,  and    delivers    up    the   share 

certificates  to  them,  he  will  not  be  discharged  from 
liability  on  those  shares  as  a  contributory  to  the 
amalgamated  or  transferor  company,  unless  all  out- 
standing creditors  thereof  have  been  settled  with,  or 
have  assented  to,  the  transfer  (s). 


A  contributory  when  called  on  is  entitled  to  have 
deducted  from  the  calls  made  on  him  the  amount 


Contributory 
entitled  to 
have  Iwnas 

deducted  from  of  bouusos  appropriated  out  of  profits  to  his  shares 
and  credited  thereon  (t). 


Liability 

notwltb- 

sundingr 

forfeiture  for 

not  paying 

calls. 

Transfer  must 

be  complete  or 

Mbareholder 

must 

contribute. 


Llquldatinj; 
shareholder 
whose  trustee 
disclaimed. 


Forfeiture  of  his  shares  for  non-payment  of  calls 
will  not  relieve  him  from  contributing  in  the  winding 
up  (u). 

If  prior  to  the  commencement  of  the  winding  up 
a  shareholder  has  taken  steps  to  transfer  his  shares, 
and  through  no  fault  of  the  directors  has  failed  to 
complete  the  transfer,  he  remains  a  contributor  (v). 
So  if  they  disapprove  the  transferee  {x). 

If  the  shareholder  has  liquidated,  and  his  trustee 
disclaimed,  neither  can  be  made  a  contributory  if 
the  company  has  proved  in  the  liquidation  for  unpaid 
calls  (y),  or  could  have  so  proved,  but  has  failed 
to  do  so,  since  the  company's  claim  is  not  incapable 


(f)  PoumaWs  Case,  Reilly  (Eur.  Arb.)  8. 
is)  Laneey'8  Case,  Reilly  (Eur.  Arb.)  13. 
(0  Caihie/s  Case,  Reilly  (Eur.  Arb.)  27. 
(tt)  Bridger*s  and  NeWs  Case,  4  Oh.  App.  266. 
(v)  Bead*s  Case,  Reilly  (Eur.  Arb.)  19. 
(x)  Lloyd's  Case,  Reilly  (Eur.  Arb.)  35. 
(y)  Broum's  Case,  Reilly  (Eur.  Arb.)  32. 
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of  being  fairly   estimated  within   the   Bankruptcy 
Acts  (2). 

Where  free  shares  fully  paid  up  were  distributed  Promoters* 
amongst  the  promoters  of  an  insurance  company,  p^J^J^^^ 
the  recipients  were  held  liable  to  contribute  in  the  J^^JJ^^^^JJ 
winding  up  of  the  company,  as  the  transaction  was 
a    fraud  on  the   other   shareholders,   but  without 
prejudice  to  their  right  to  an  indemnity  from  the 
directors  who  gave  the  shares  (a). 

Where  the  articles  of  association  provide  that  no  nirwctop  uawe 
one  shall  be  eligible  as  a  director  who  does  not  hold  ^  ^^^^ 
a  certain  number  of  shares  in  his  own  right,  and  *^*^     ^ 

*^         ,   ,       necessary  to 

that  any  director  who  ceases  to  hold  the  requisite  qualify. 
number  shall  be  disqualified,  any  one  who  is  elected 
and  acts  as  a  director  without  qualifying  will  be 
liable  as  a  contributory  to  the  number  of  shares 
which  he  ought  to  have  held,  since  by  acting  as 
•director  he  enters  into  an  implied  contract  to  take 
the  qualifying  shares  (&). 

And  where  the  brother  of  a  managing  director 
executed  the  deed  of  settlement  in  respect  of  part 
of  a  number  of  shares  improperly  given  his  brother 
'by  the  directors,  he  was  held  liable  as  a  contributory 
in  respect  of  such  part  (c). 

The  same  principle  applies  as  between  an  insurance  shareholder 
company  and  its  shareholders.      Where  the  latter  [^^^t^^ 
have  been  fraudulently  induced  to  take  shares,  they  ^^®  *^*'^ 
will  have  no  defence  to  an  action  for  calls  thereon 
unless  they  have  repudiated  the  contract  and  done 
no  act  to  make  themselves  liable  as  shareholders 
after  discovering  the  fraud.     But  till  the  shareholder 
has  succeeded  in  severing  his  connection  with  the 
company  and  has  ceased  to  remain  on  the  register, 

(s)  Re  MereaniiU  Mutual  Marine^  25  Ch.  D.  415. 
(o)  DamelTs  Case,  3  Jur.  N.  S.  803. 
(6)  SUphenson's  Case,  45  L.  J.  Ch.  488,  per  Jessel,  M.R. 
(c)  Lord  Claude  HamiUon's  Case  (1852),  8  Ch.  App.  548, 42  L.  J.  Ch. 
-465.    HoU*s  Case,  15  Jur.  369,  per  Ciiuiworth,  V.C. 
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Holding 
of  land. 


Power  to 
hold  land. 


be  will  be  liable  with  the  rest  to  contribute  within 
the  limits  prescribed  in  the  constitutive  instruments 
to  the  payment  of  claims  on  the  company  (d). 

With  regard  to  the  holding  of  land  by  insurance 
Two  qaestionfl.  Companies  two  questions  arise — 

(i)  Whether  a  company  can  hold  land  at  all  ? 

(2)  Whether,  having  regard  to  the  Statutes  of 
Mortmain,  shares  in  a  company  holding  land  can  be 
devised  or  bequeathed  for  charitable  purposes  ? 

With  respect  to  question  (i),  the  power  to  hold 
lands  may,  speaking  generally,  be  said  to  depend 
upon  the  powers  conferred  by  the  instrument  con- 
stituting the  company  (e).  Where  a  company  is 
registered  under  the  Joint- Stock  Companies  Act, 
1844  (7  &  8  Vict.  c.  1 10),  it  may  by  s.  25  purchase 
and  hold  lands,  and  the  power  of  a  company  regis- 
tered under  the  Act  of  1862  to  hold  land  is 
unrestricted  (/). 

With  respect  to  question  (2),  shares  in  a  partner- 
ship holding  land,  such  partnership  not  being  a 
joint-stock  company,  are  an  interest  in  land  under 
the  Mortmain  Act,  and  therefore  caimot  be  disposed 
of  by  will  to  charitable  purposes. 

But  shares  in  a  jomt-stock  company  holding  land, 
whether  the  company  be  corporate  or  unincorporate, 
are  not  within  the  Statutes  of  Mortmain,  and  will 
therefore  pass  by  will  to  a  charity  (g). 


Sharefiin 

private 

partnership 

within 

Mortmain 

Act. 


Shares  in 

joint-stock 

companies. 


Keason  for 
the  distinction. 


The  distinction  between  the  case  of  a  joint-stock 
and  a  non  joint-stock  partnership  holding  land  is  this, 
that  in  the  case  of  a  joint-stock  company  the  intent 


{d)  DepoJtit  and  General  Life  v.  Ayscoitgh,  6  E.  &  B.  761,  26  L.  J. 
Q.  B.  29,  2  Jur.  N.  S.  812.  See  Partridge  v.  Albert,  16  S.  J.  199, 
per  Lord  Cairns  (Alb.  Arb.). 

(e)  Brice,  Ultra  Vires,  73,  if)  2$  &  26  Vict.  c.  89,  sa.  18-21. 

{g)  Ashuforthy.  Munn,  15  Ch.  D.  363,  50  L.  J.  Ch.  107, 28  W.  R.  965. 
Myers  v.  Perigall,  2  De  G.  M.  &  G.  599.     25  &  26  Vict.  c.  89,  s.  22. 
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and  meaning  of  the  partners  is  that  the  partnership 
is  to  be  in  the  nature  of  a  corporation,  and  intended 
to  have  perpetual  existence,  with  bodies  of  members 
fluctuating  from  time  to  time,  just  like  a  corporation. 
No  partner  is  ever  supposed  to  have  anything  to  do 
with  the  land  except  as  one  of  the  society  through 
the  machinery  provided  by  the  Act  or  deed  of  settle- 
ment, and  is  never  intended  to  have  anything  to 
do  with  the  land  in  any  shape  or  form,  except  to 
get  the  profits  from  the  land,  or  from  the  business 
of  which  the  land  is  a  part,  and  it  is  always  intended 
that  every  share  should  pass  in  the  market  as  a 
distinct  thing,  and  in  point  of  beneficial  owner- 
ship wholly  unconnected  with  the  land,  or  with 
the  real  assets  of  the  partnership  property  of  the 
company  (A). 

A  policy  secured  on  the  property  of  a  company  Poucy  secured 
which  consists  partly  of  real  estate  is  not  so  con-  l^^^j^ 
nected  with  land  as  to  make  a  gift  of  the  policy  to  ^t  within 
a  charity  invalid  under  the  Mortmain  Act,  whether  Act. 
the  policy-holder  is  or  is  not  a  member  of  the  com- 
pany (t). 

All  life  insurance  associations  registered  or   un- ah  life  inmr- 
registered  under  the  Companies  Acts,  corporate  or  a^uSw^t" 
unincorporate,  except  those  registered    under   the  of  187a 
Friendly  Societies  Acts,  are  within  the  Life  Assur- 
ance Companies  Act,  1870  (k). 

Fire  insurance  companies  are  under  the  ordinary 
law  as  to  joint-stock  companies,  but  the  business  of 
life  insurance  companies  is  to  a  certain  extent  regu- 
lated by  special  statutes. 

By  the  Life  Assurance  Companies  Act,  1870,  s.  3,  Deposit  by 
every  company  commencing  the   business   of  life  "f*y^^^*** 

{h)  Per  James,  L.J.,  Aahwarih  v.  Munn,  15  Ch.  D.  363  at  368, 
50  L.  J,  Ch.  107,  28  W.  R.  965. 
(f)  March  V.  AUomey-Oeneral,  5  Beav.  433. 
(^)  33  &  34  Vict.  c.  61,  8.  2. 
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assurance  within  the  United  Kingdom,  before  it  can 
get  a  certificate  of  incorporation,  must  pay  into  the 
Chancery  Division  of  the  High  Court  the  sum  of 
^2 0,000  {I). 

Where  tea  merchants  offered  to  married  women 
who  had  bought  their  £ea  for  a  certain  time  before 
the  death  of  their  husbands,  annuities  during  their 
widowhood,  it  was  held  that  they  granted  annuities 
on  human  life  within  s.  2  of  the  Life  Assurance 
Companies  Act,  1870,  and  must  deposit  ;^2 0,000  as 
required  by  s.  3  (m). 

inTestment  This  sum  is  to  be  invested  in  one  of  the  securities 

usually  accepted  by  the  High  Court  for  the  invest- 
ment of  funds  placed  from  time  to  time  under  its 
administration.  The  company  making  the  deposit 
is  to  choose  the  particular  security  and  to  receive 
the  income  therefrom  (n).  On  petition  to  the  Court, 
the  company  before  registration  may  obtain  an  order 
to  change  the  investment  (0).  And  the  said  sum  in 
Court  is  to  be  returned  to  the  company  so  soon  as 
the  life  assurance  fund  accumulated  out  of  the  pre- 
miums reaches  ;^40,ooo  (p). 

Keturn  thereof.  In  order  to  entitle  a  life  insurance  company  to 
receive  back  the  deposit  of  ;^20,ooo  made  under 
s.  3  of  the  Life  Assurance, Companies  Act,  1870, 
the  sum  of  ;^40,oob  required  by  that  section  to  be 
accumulated  must  have  been  accumulated  out  of  the 
premiums  received  on  the  policies  of  the  company, 
even  where  on  an  amalgamation  of  two  companies 
one  of  such  companies  has  an  accumulative  fund 
exceeding  ;^40,ooo  (q), 

V)  33  ^  34  Vict.  0.  61,  8.  3,  as  amended  by  34  A  35  Vict,  c  58,  a.  i. 
Re  ScoUish  Life  Co,  87  W.  N.  64. 

(m)  NeUon  v.  Board  of  Trade,  84  L.  T.  565, 49  W.  R.  59a  17  Times 
L.  R.  456. 

(n)  The  object  of  this  section  is  to  prevent  bubble  companies  being 
created  simply  for  sale,  and  to  test  bona  fides,  202  Hansard  1171. 

(0)  Re  mue  Bibbon  Life,  Accident,  Mutual  and  Industrial  Asaur- 
anee  Co.,  6  Times  L.  R.  6.  (p)  34  &  35  Vict.  c.  58,  s.  i. 

{q)  Ex  parte  Scottish  Economic,  Ac,  45  Ch.  D.  220,  62  L.  T.  926, 
60  L.  J.  Ch.  14,  38  W.  R.  Ch.  D,  684. 
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Once  the  ;^2 0,000  is  paid  into  Court,  all  orders 
with  respect  to  paying  the  same  into  or  out  of  court, 
and  the  investment  or  return  thereof,  and  the  pay- 
ment of  the  dividends  and  interest  thereof,  may  be 
made,  altered,  and  revoked  by  the  like  authority  and 
in  the  like  manner  as  orders  with  respect  to  any 
other  money  to  be  paid  into  or  out  of  court,  but 
subject  to  any  rules  made  or  to  be  made  by  the 
Board  of  Trade  as  to  the  payment  and  repayment  of 
the  deposit,  the  investment  or  dealing  with  the  same, 
the  deposit  of  stocks  or  securities  in  lieu  of  money, 
and  the  payment  of  the  interest  or  dividends  from 
time  to  time  accruing  due  on  any  such  investment, 
stocks,  or  securities  in  respect  of  such  deposit  (r). 
The  Court  will  only  allow  investment  in  securities 
ordinarily  accepted  by  the  Court. 

The  deposit  may  be  made  by  the  subscribers  of  Tue  deposit 
the  memorandum  of  association  of  the  company,  orp^^yT^^^T 
any  of  them,  in  the  name  of  the  proposed  company, 
and  upon  the  incorporation  of  the  company  such 
deposit  shall  be  deemed  to  have  been  made  by,  and 
to  be  part  of  the  assets  of,  the  company  {$), 

The  said  deposit  shall,  until  returned   unto  the  rmt  of  lifo 
company  or  the  depositors,  be  deemed  to  form  part 
of  the  life  assurance  fund  of  the  company  {t). 

By  the  articles  of  association  of  a  "  Pension  Tea  " 
company,  which  also  carried  on  the  business  of  life 
assurance,  the  directors  were  to  set  aside  three- 
fourths  of  the  profits  to  meet  the  liabilities  of  the 
company  in  respect  of  the  pensions,  and  the  sum  so 
set  apart  was  to  be  applied  in  discharge  of  the 
current  liabilities ;  the  company  was  not  to  be  under 
any  liability  in  respect  of  the  pensions  beyond  the 

(f)  35  &  36  Vict.  c.  41,  8.  I.  The  Board  of  Trade  rules  were  made 
Aug.  28,  1872.     Re  Wool  Industries,  dec.  (1899),  W.  N.  259. 

(«)  35  &  36  Vict.  c.  41.  8.  I. 

(0  See  in  re  Coltmial  Mutual  Life  Society,  21  Ch.  B.  837,  46  L.  T 
N.  S.  282,  30  W.  R.  458- 
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amount  of  the  three-fourths  of  the  profits.  The 
company  having  been  ordered  to  be  wound  up, 
Mr.  Justice  Warrington  held  that  the  deposit  of 
;^2 0,000  was  a  security  for  the  policy-holders, 
besides  the  three-fourths  of  the  profits  (u). 

Comparatively  few  life  insurance  offices  seem  to 
have  been  founded  since  1870.  Some  foreign  com- 
panies, however,  have  commenced  business  here,  and 
a  question  may  be  raised  whether  their  foreign  assets 
are  to  be  estimated  in  deciding  whether  or  not  they 
must  pay  into  court  or  not.  From  the  wording  of 
the  statute  they  would  seem  bound  in  any  case  to 
make  the  payment  as  a  preliminary  to  getting  their 
certificate  of  incorporation,  and  there  is  no  mention 
of  dispensing  with  the  payment.  On  the  other 
hand,  there  seems  no  reason  why  the  life  assurance 
fund  accumulated  out  of  the  premiums  should  be 
within  the  jurisdiction.  And  this  view  would  seem 
to  prevail,  as  the  New  York  Life  Assurance  Com- 
pany appears  not  to  have  made  any  payment  into 
court,  and  instead  thereof  has  invested  a  large  sum 
with  English  trustees,  to  form  a  security  for  policies 
issued  to  people  in  the  United  Kingdom  (v). 

The  funds  of  all  insurance  companies  derived  from 
life  assurance  and  annuity  contracts  must  be  carried* 
to  a  separate  account  and  fund,  called  the  life  assur- 
ance fund  of  the  company ;  and  that  fund  is  made 
by  the  Act  as  absolutely  the  security  of  the  life  policy 
and  annuity  holders  as  though  it  belonged  to  a  com- 
pany carrying  on  only  life  business,  and  is  not  liable 
for  any  contracts  of  the  company  to  which  it  would 
not  have  been  liable  had  the  company  confined  itself 
to  life  assurance  (x), 

(u)  Re  Nelson  <t-  Co.  (1906),  22  T.  L.  R.  407. 

(«')  33  *  34  Vict.  c.  61,  8.  4,  as  amended  by  35  &  36  Vict.  c.  41,  a.  2. 

Ix)  33  A;  34  Vict.  c.  61,  8ched.4,  note.  Re  NeUon  de  Co.  (190^), 
I  Ch.  551,  74  L.  J.  Ch.  290,  92  L.  T.  404»  21  T.  L.  R,  274.  Re  Brihsk 
Widows*  Assurance  Co.  ^1905),  2  Ch.  40  C.  A.,  74  L.  J.  Ch.  525, 
93  L.  T.  38,  21  1.  L.  R.  519. 
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This  enactment  does  not  diminish  the  liability  of  secnrity  where 
the  life  assurance  fund  for  any  contract  of  the  com-  ^J*^ore 
pany  made  before  August  9,  1870.     The  holders  o{ ^^s^*t  1870, 
such  contracts  can  still  have  recourse  to  the  fund, 
which,  so  far  as  they  are  concerned,  is  not  a  trust 
fund  for  the  policy-holders  exclusively  (y). 

This  provision  as  to  a  life  assurance  fund  does  or  where  the 
not  apply  to  companies  the  whole  of  whose  profits  mutSS!^ 
are  divided  among  the  policy-holders,  and  whose 
policies  bear  on  the  face  of  them  a  distinct  declara- 
tion of  the  liability  of  the  policy-holders  (z). 

Such  a  company  is  a  purely  mutual  company, 
where  all  must  contribute,  and  in  the  profits  of 
which  all  share.  There  was  at  the  passing  of 
the  Act  only  one  such  not  coming  within  the 
Friendly  Societies  Acts  (a). 

Every  company  issuing  or  liable  on  policies  of  company 
assurance,  or   granting    annuities   on    human   life,  uiSlV^Seet 
within  the  United  Kingdom,  not  being  registered  ^^^J^"* 
xinder  the  Friendly  Societies  Acts,  must — 

Annually  at  the  end  of  its  financial  year  prepare 
and  deposit  with  the  Board  of  Trade  a  statement  of 
its  revenue  account  and  balance-sheet  for  that  year, 
which,  if  the  company  carry  on  life  business  ex- 
clusively, must  be  in  the  forms  contained  in  the 
first  and  second  schedules  to  the  Act,  and,  if  con- 
currently with  other  business,  must  be  in  the  forms 
contained  in  the  third  and  fourth  schedules  thereto. 
Any  of  these  forms  may  be  altered  by  the  Board  of 
Trade  on  the  application  or  with  the  consent  of  a 
company  for  the  purpose  of  adapting  them  to  the 
circumstances  of  such  company,  or  of  better  carry- 
ing into  effect  the  object  of  the  Act,  which  has  no 
preamble,  but  is  to  amend  the  law  relating  to  life 
assurance  companies. 

(y)  35  ^  36  ^ic^-  c-  41  >  B.  2.  and  see  202  Hanfiard  1173. 

(2)  33  ^  34  Vict  c.  61.  B.  4.  (a)  See  202  Hansard  1173. 
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Actnuial 
fnvestigatloo 
of  companies' 
affairs. 


Abstract 
thereof. 


Companies  established  before  the  Act  must  every 
ten  years,  and  every  company  established  after  the 
Act  must  every  five  years,  or  at  such  shorter  in- 
tervals as  may  be  prescribed  by  the  instrument 
constituting  the  company,  or  by  its  regulations  or 
by-laws,  cause  an  investigation  to  be  made  into  its 
financial  condition  by  an  actuary,  and  shall  cause 
an  abstract  of  the  report  of  such  actuary  to  be 
made  in  the  form  presoribed  in  the  fifth  schedule 
to  the  Act. 


Statement  of 
business. 


Abstracts  and 
statements  to 
be  signed  and 
printed. 


Deposited 
with  Board 
of  Trade. 


Besides  the  abstract  of  the  actuarial  report,  and 
within  nine  months  after  the  accounts  of  a  company 
are  made  up  for  the  purposes  of  the  actuary's  in- 
vestigation, each  company  is  bound  to  prepare  a 
statement  of  its  life  assurance  and  annuity  business 
up  to  the  date  of  such  investigation.  Those  companies 
which  have  an  annual  investigation  of  their  financial 
condition  need  not,  however,  send  in  an  annual 
statement,  but  are  left  free  to  send  it  in  when 
and  how  they  like,  at  intervals  not  exceeding  three 
years. 

The  form  in  which  the  statement  is  to  be  made 
is  prescribed  by  schedule  6  to  the  Act,  but  may 
be  varied  by  the  Board  of  Trade  under  the  same 
circumstances  and  with  the  same  objects  as  the 
requirements  of  other  schedules  may  be  altered. 

All  these  statements  and  abstracts  must  be  signed 
by  the  chairman  and  two  directors  and  the  principal 
officer  managing  the  life-insurance  business,  and, 
by  the  managing  director,  if  any,  and  must  be 
printed. 

(i)  The  originals,  with  three  printed  copies,  must 
be  deposited  with  the  Board  of  Trade  within  nine 
months  of  the  date  prescribed  for  preparation  of  the 
original,  and  the  Board  of  Trade  must  lay  annually 
before  Parliament  the  statements  and  abstracts  of 
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reports  deposited  with  (b)  them  under  the  Act  during 
the  preceding  year,  whether  or  not  they  consider  the 
statement,  &c.,  to  be  in  accordance  with  the  Act(c). 

(2)  Printed  copies  must  be  forwarded  by  post  or  Share- and 
otherwise  on  application  to  every  shareholder  and  Entitled  to*" 
policy-holder  in  the  company.  *^p*®*- 

The  Life  Assurance  Companies  Acts  include  life  Act  of  1870 

.,.■,  ^  f  .  i^i-x         extends  to  a 

insurance  by  smgle  underwriters,  smce  by  the  inter-  Bingie  insorer. 
pretation  clause  (d)  company  is  explained  as  applying 
to  any  person  or  persons  or  body  corporate  or  not 
incorporate,  and  this  wide  definition  therefore  makes 
the  provisions  of  the  Act  apply  to  any  one  or  more 
persons  contemplating  the  business  of  life  assurance, 
and  practically  excludes  from  such  business  the  very 
few  cases  in  which  life  assurance  would  or  could  be 
made  by  underwriters  (e). 

By  the  Companies  Act,  1907,  s.  40,  it  is  enacted 
that  s.  44  of  the  Companies  Act,  1862,  shall  not 
apply  to  any  life  assurance  company  nor  any  other 
insurance  company  to  which  the  provisions  of  the 
Life  Assurance  Companies  Acts,  1870  to  1872,  as 
to  the  annual  statements  to  be  made  by  such  com- 
panies apply,  with  or  without  modification,  if  the 
company  complies  with  those  provisions. 

The  duty  to  contribute  to  the  Fire  Brigade  rests  as  contribution  to 

1  -1  J  -.  ..u  4.   •  *'*"^  Brigade. 

much  on  a  single  underwriter  as  on  the  great  insur- 
ance companies,  if  he  too  takes  fire  risks  (/).     By  Employee' 
the  Employers'  Liability  Insurance  Companies  Act,  inBnrance 
1907  (^),  the  provisions  of  the  Life  Assurance  Com-  ^^^^^as 
panics  Acts,  1870  to   1872,  shall  apply   to   ^^ery  ^ptfd^by 
company  which  carries  on  the  business  of  insuring  council, 
employers  against  liability  to  pay  compensation  or 

(ft)  33  A  34  Vict.  c.  61,  s.  24.  (c)  35  &  36  Vict.  c.  41,  8.  3. 

{d)  33  &  34  Vict.  c.  61,  8.  2.  ^        ^ 

(e)  Whiititufham  v.  Thornborough,  2  Vem.  206,  Prec.  Cli.  20.  Boss 
V.  Bradshaw,!  Wm.  Bl.  312,  2  Park  Ins.  (8th  ed.)  934. 
(/)  28  &  29  Vict.  c.  90,  8.  27. 
ig)  7  Edw.  VII.,  c.  46,  8.  I. 
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damages  to  workmen  in  their  employment,  subject 
to  such  adaptations  as  shall  be  made  by  Order  in 
Council.  By  the  Order  which  has  been  made  (A) 
every  company  which  carries  on  the  business  of 
employers*  liability  insurance  shall  be  required  to 
deposit  the  sum  of  ;^2 0,000.  In  the  case  of  a 
company  transacting  other  business,  a  separate 
account  shall  be  kept  of  all  the  receipts  in  relation 
to  employers'  liability  insurance,  and  such  receipts 
shall  form  a  separate  fund  which  shall  be  absolutely 
the  security  of  the  policy-holders.  Such  deposit 
will  be  deemed  to  form  part  of  the  employers' 
liability  insurance  fund  of  the  company,  and  be 
subject  to  the  provisions  of  s.  4  of  the  Life 
Assurance  Companies  Act,  1870. 

{h)  St.  R.  k  O.  1907,  No.  838. 
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CHAPTER  XXI. 

EIGHTS    OF    POLICY-HOLDERS. 

Under  the  Life  Assurance  Companies  Acts  (1870, 334  34  vict. 
1871,  1872)  the  policy-holders  of  any  company,  yict/l^^ss,^^ 
however  constituted,  are  entitled —  35  &  36  vict. 

c.  41. 

( 1 )  To  copies  of  the  statements  of  business,  assets 
and  actuarial  reports  required  by  these  Acts  to  be 
made  (a). 

(2)  To  copies  of  the  shareholders'  address-book, 
on  paying  a  sum  not  exceeding  6d.  per  100  words  (&). 

(3)  To  printed  copies  of  the  deed  of  settlement,  on 
payment  of  a  sum  not  exceeding  23.  6d.  (c). 

Further,  one-tenth  of  the  policy-holders  in  any 
insurance  company  can  stop  all  amalgamation  or 
transfer  of  life  insurance  business  by  or  to  that 
company  (rf).  The  notices  required  by  s.  14  of 
the  Act  to  be  sent  to  each  policy-holder  of  the 
transferred  company  need  not  be  sent  to  the 
holders  of  policies  which  have  come  into  existence 
between  the  date  of  the  application  and  the 
hearing  (e). 

These  rights  of  knowing  the  constitution  and  con- 
trolling the  dealings  of  an  insurance  company  given 
by  statute  are  quite  independent  of  those  accorded  to 
them  by  the  constitution  of  the  company  itself. 

A  policy-holder  in  a  proprietary  company  is  simply  poiicy-hoider 

is  creditor. 

(o)  33  &  34  Vict.  c.  71,  s.  II. 

(6)  Ibid.  8.  12.  (c)  Ibid,  s.  13.  (d)  Ibid,  s.  14. 

(e)  Re  Universal  Life  Am.  Soc.  (1901),  18  T.  L.  R.  199. 
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Whether 
participating 
policy-holder 
lUhle  as 
partner. 


Policy-holders 
and  share- 
holders. 


a  contingent  creditor.  He  is  under  no  liability  what- 
ever to  other  policy-holders  or  to  the  company  itself, 
since  he  need  not  even  continue  his  premiums.  He 
cannot  interfere  in  the  management  of  the  company, 
except,  perhaps,  to  restrain  a  violation  of  the  deed  of 
settlement  (/). 

In  companies  where  policy-holders  are  allowed  to 
share  in  the  profits,  participating  policy-holders  are 
not  usually  liable  as  contributories  (g),  since  the 
obligation  to  contribute  depends  on  other  considera- 
tions than  sharing  profits,  which  will  alone  not  make 
such  persons  partners  (A). 

Even  where  a  policy-holder  might  be  treated  by  an 
outside  creditor  of  an  insurance  company  as  a  partner 
in  the  concern,  the  shareholders  cannot  insist  on  his 
contributing  unless  there  is  something  within  the 
four  corners  of  the  deed  of  settlement  to  make  him 
so  liable. 

Even  where  a  policy-holder  participates  in  profits, 
has  power  to  vote  at  meetings,  and  on  winding  up  is 
entitled  to  the  surplus  assets  after  the  shareholders 
have  been  paid  in  full,  these  are  only  advantages  to 
induce  him  to  take  out  a  policy,  and  he  does  not 
by  so  doing,  nor  by  any  ordinary  deed  of  settle- 
ment make  an  undertaking  to  contribute  with  the 
shareholders  towards  meeting  the  liabilities  of  the 
company  (t). 

Non-iiabiiity  Where  in  a  mutual  insurance  society  some  of  the 
poiicyhoidera  policy- holders  participate  and  others  do  not  partici- 
aro^tob^"*     pate  in  the  profits,  but  a  condition  is  indorsed  on 

charged  on 

funds  of 

comiiany.  (/)  Aldebert  v.  Leaf,  i  H.  &  M  68i,  lO  L.  T.  N.  S.  185,  12  W.  R. 

462. 

(g)  Be  English  and  Irish  Church  and  University  Assurance  Co,, 
I  H.  &  M.  8s,  8  L.  T.  N.  S.  724,  11  W.  R.  681. 

(h)  Cox  V.  Hickman,  8  H.  L.  C.  286.     Bishop  v.  Scot4,  7  L,  T.  N.  S. 
570.     Re  English  and  Irish  Church,  dsc  Society,  vbi  supra, 

(i)  Strachan's  Case,   16  S.  J.  572  (Alb.  Arb.).      HummeTs  Case, 
6  S.  J.  65  (Alb.  Arb.). 
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all  policies  issued  by  the  society,  that  all  claims  are 
to  be  limited  to  the  stock  and  funds  of  the  society, 
in  virtue  of  such  condition  the  participating 
policy-holders,  though  they  are  in  reality  the  only 
members  of  the  mutual  society,  cannot  be  made  to 
contribute  (/). 

Under  a  mutual  society  of  the   older  type,  all  poiicy-hoid«r8 
policy-holders    were    held    bound    to    contribute,  i"™^^"*^ 
Marine    mutual    companies    are    of  this    kind  (k). 
Certain  societies  provide  for  gradually  creating  an 
insurance  fund,  and  paying  off  the  original  members 
in  favour  of  policy-holders  not  liable.     It  is  assumed  coDstrnetion 
that  the  participating  policy-holders  will  make  pay-  compa°ir?*^ 
ments  from  time  to  time  in  the  shape  of  premiums 
upon  their  poUcies,  but    the   basis  of   the    whole 
arrangement  of  this  company,  and  of  any  mutual 
insurance  company,  is  this,  that  there  will  be,  if  not 
a   legal   compulsion,  yet   a   moral  compulsion    on 
persons  who  have  commenced  insurances  to  keep 
them  up  and  to  pay  the  premiums  which  must  be 
paid  for  that  purpose.     That  is   the  basis   of  the 
contract  and  foundation  of  the   arrangement  in  a 
mutual  company.     Those  who  join  them  know  that 
they  have  that  security,  and   that    only    for    the 
swelling  and    increase  of   the  assets  of   the  com- 
pany (I). 

Where  a  life  insurance  company  was  formed  upon  Poiicy-hoidera 
the  mutual  principle,  and  the  articles  of  association  ^  ^contributors. 
provided  that  the  company  should  consist  of  two 
classes  of  members — namely,  shareholders  so  long 
as  there  should  be  any  shareholders,  and  assurance 
members,  defined  to  mean  policy-holders  with  parti- 
cipation in  profits,  and  registered  as  members  of  the 

(;)  Hummers  Case,  16  S.  J.  65  (Alb.  Arb.). 

{h)  Bud  T.  Cole,  3  Burr.  1513. 

\l)  HummeTa  Case,  16  S.  J.  65,  68  (Alb.  Arb.).  Be  Albion  Lift 
Ins,  Co,,  16  Ch.  D.  83,  49  L.  J.  Ch.  593,  43  L.  T.  N.  S.  523,  29  W.  R. 
109.  Re  Cfreal  Britain  Mutual  Life,  16  Ch.  D.  247,  43  L.  T.  N.  S. 
684,  29  W.  R.  202.  Bath's  Case,  11  Ch.  D.  386,  48  L.  J.  Ch.  411. 
40  L.  T.  N.  S.  453»  27  W.  R.  653. 
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company;  and  when  the  shareholders  should  be 
paid  off  under  the  scheme  provided  for,  then  the 
company  was  to  consist  of  assurance  members  only 
— it  was  held  that  the  policy-holders  were  con- 
tributories,  but  that  they  could  not  be  called  upon 
to  contribute  until  the  shareholders  had  been 
exhausted  (m). 

In  a  winding  up,  where  an  assignee  of  a  policy 
participating  in  profits  claimed  to  be  entitled  to  a 
share  in  the  life  assurance  fund  or  profits,  if  any,  it 
was  held  that  he  was  entitled  to  a  share  in  respect 
of  the  value  of  his  policy,  but  not  as  to  the  profits, 
since  none  had  been  declared,  nor  was  it  shown  that 
any  ought  to  have  been  declared  (w). 

'*  The  capital  stock  of  an  incorporated  insurance 
company  is  not  the  primary  or  natural  fund  for  the 
payment  of  losses  which  may  happen  by  the  destruc- 
tion of  the  property  insured.  The  charter  of  the  com- 
pany contemplates  the  interest  on  the  capital  fund 
and  the  premiums  received  for  insurance  as  the 
ordinary  fund  out  of  which  losses  are  to  be  paid. 
And  the  surplus  of  that  fund,  after  paying  such 
losses,  is  surplus  profits  within  the  meaning  of  the 
charter,  which  surplus  profits  alone  are  to  be  dis- 
tributed from  time  to  time  among  the  stockholders. 
The  unearned  premiums  received  by  the  company 
upon  which  the  risks  are  still  running,  and  which 
may  therefore  all  be  wanted  to  pay  losses  which  may 
happen  upon  those  risks,  are  not  surplus  profits, 
which  the  directors  are  authorised  by  the  charter 
to  distribute  among  the  stockholders.  The  capital 
stock  of  the  company  is  a  special  fund  provided  by 
the  charter  to  secure  the  assured  against  great  and 
extraordinary  losses  which  the  primary  fund  may  be 
found  insufficient  to  meet.    And  if  it  becomes  neces- 

(m)  WiruUme's  Case,  12  Ch.  D.  239, 48  L.  J.  Ch.  607, 40  L.  T.  N.  S. 
838,  27  W.  R.7S2. 

(n)  Re  Lion  Life  Assurance  Co,,  1  Times  L.  R.  269. 
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sary  at  any  time  to  break  in  upon  this  special  fund  Drafts  on 
to  pay  such  extraordinary  losses,  it  must  be  made  be  mJdJ^^^!^ 
good    from    the    future    profits    of    the    company 
before  any  further  dividends  of  those  profits  can  be 
declared. 

The  directors  of  an  insurance  company  are  not  whoie  of 
justified  in  dividing  all  the  interest  or  premiums  in  SH^S  nS'bo  ^^ 
hand  at  the  time  when  a  dividend  is  declared,  but  ^'^<*^' 
should  always  leave  a  surplus  fund  in  addition  to 
the  capital  stock  sufficient  to  meet  probable  losses 
on  risks  undertaken  and  unexpired  (0). 

If  they  abuse  their  discretion  by  such  premature  where 

•].••  •■  .  !•  1  .  ^1  direotors  liable 

division,  and  an  extraordinary  loss  arises,  they  may  for  undue  dia- 
make  themselves  personally  liable  where  the  capital  J^ndi*^'*  ^^ 
stock  is  more  than    exhausted  by   the  amount  of 
losses. 

If  they  neglect  to  divide  the  profits  without 
reasonable  or  probable  cause,  they  may  be  com- 
pelled to  do  so,  so  long  as  the  company  is  solvent. 
But  after  insolvency  it  would  be  highly  inequitable 
to  take  the  surplus  fund  and  divide  among  the 
stockholders,  and  leave  the  insured,  whose  premiums 
had  increased  that  fund,  to  sustain  a  loss  (p). 

A  policy-holder  has  no   risfht  to  interfere  with  ?^?^'  of  inter- 

fersDce  where 

anything  done  under  the  provisions  of  the  deed  of  affairs  of  com- 
settlement,  even  in  the  case  of  the  funds  being  ^^^^^^ 
invested  on  any  improper  investments,  and  it  would 
be  most  mischievous  to  allow  any  such  interference 
on  his  part  with  the  management  of  the  business  by 
the  directors.  But  if  the  funds  of  the  company  are 
About  to  be  applied  wholly  regardless  of  the  deed  of 
settlement,  he  is  entitled  to  ask  the  Court  to 
restrain  such  application.     But  to  enable  him  to  do 

(0)  Scott  V.  Eagle  Ins.  Co.,  7  Paige  (N.  Y.  Ch.)  at  203. 
(p)  Scott  V.  Eagle  Ins,  Co.,  7  Paige  (N.  Y.  Ch.),  188,  203.     See 
Nicholson  v.  Nicholson,  9  W.  R.  677. 

2  £ 
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SO  there  must  be  clear,  distinct,  and  positive  injury 
threatened  to  the  fund  which  was  available  for  his 
claim  {q). 

A  policy-holder's  charge,  if  any,  on  the  fimds  of 
the  company  which  has  granted  the  policy,  does  not 
operate  on  the  fund  charged  at  the  date  of  its  issue, 
fu^^perates.  but  at  the  moment  when  it  becomes  a  claim,  other- 
wise no  dividend  could  ever  be  declared.  When  it 
does  become  a  claim,  it  takes  priority  from  the  date 
when  it  became  such,  not  from  the  time  when  it  was 
payable. 

When  In  a  re-insurance  life  policy  the  liability  arises  on 

uabfiJS^arises  P^^^^  ^^  death  and  of  payment  by  the  insurers  under 
their  original  policy  (r). 

Even  where  there  is  no  charge,  it  seems  the  policy 
will  give  a  right  to  a  receiver  (s).  but  it  will  not  give 
priority  over  general  creditors  (t). 


Bight  to 
receiver. 


Salt  maintain-  A  suit  in  equity  can  be  maintained  by  a  member 
hoider^in°  *^^  of  a  mutual  iusuranco  society  against  the  managing 
Sr'^iiribu-^  committee  to  recover  by  a  contribution  among  the 
tion  to  the  loss,  members  the  amount  of  his  loss  (u). 

Liability  of  The    liability    to    policy-holders,    &c.,    may   be 

company  to         i:,v>:4.r>^ 

policy-holders,  nmitea 

How  limited. 

(i)  By  the  constitution  of  the  company. 
(2)  By  particular  provisions  in  the  policy. 


(q)  Aldebert  v.  Leaf,  i  H.  &  M.  681,10  L.  T.  N.  S.  185,  12  W.  R. 
462,  3  N.  R.  455. 

(r)  Ex  parte  Prince  of  Wales  Society,  Johnson  6^3,  28  L.  J.  Ch.  335^ 
32  L.  T.  19s,  7  W.  R.  137,  300. 

(«)  Law  v.  LoTfidon  Indisputable,  i  K.  &  J.  223,  24  L.  J.  C9i.  196, 
22  L.  T.  208,  3  W.  R.  155,  I  Jur.  N.  S.  179.  Re  Athenmum  Life, 
Ex  parte  Eagle  Co.,  4  K.  &  J.  549,  27  L.  J.  Ch.  829,  6  W.  R.  779. 

(0  Re  State  Fire,  i  De  G.  J.  &  S.  634,  34  L.  J.  Ch.  436,  8  L.  T.  N.  S. 
146,  II  W.  R.  ion.  Re  English  and  Irish  Church  Co.,  i  H.  &  M.  85. 
II  W.  R.  681,  8  L.  T.  N.  S.  724. 

(w)  HtUchinson  v.  Wright,  25  Beav.  444.  Rcbson  v.  iPCreighl^ 
Beav.  272,  27  L.  J.  Ch.  471,  31  L,  T.  21,  6  W.  R.  385,  4  Jar.  N.  S- 
269.  .      . 


EIGHTS   OF   POLICY-HOLDERS.  435 

Where  the  limitation  is  eflfected  by  (i),  no  notice 
thereof  need  appear  on  the  policy,  since  all  who  deal 
with  companies  are  now  deemed  to  have  notice  of 
their  constitution.  And  when  a  company  alters 
itself  duly  from  an  unlimited  to  a  limited,  as  may 
now  be  done  under  the  provisions  of  the  Companies 
Act,  1862,  it  becomes  thenceforth  needless  to  insert 
any  provision  in  the  policy,  the  addition  of  the  word 
"  limited "  to  its  style  being  sufficient.  Moreover, 
in  case  of  such  change  provisions  in  the  deed  of 
settlement  as  to  inserting  such  limitation  in  the 
policies  become  superfluous  and  can  be  struck  out. 

By  the  Companies  Act,  1862,  s.  38,  sub-s.  6,  it  is  LiflWiityof 
provided  that  nothing  within  the  Act  shall  invalidate  andlund^"* 
any  provision  in  a  policy  or  other  insurance  contract  ™*^t|^  ^^ 
limiting  the  liability  of  individual  members  on  such  policy. 
pohcy,  or  making  the  funds  of  the  company  alone 
liable  in  respect  of  such  policy  or  contract  {x). 

In  all  policies  it  is  usual,  if  not  invariable,  and 
except  in  limited  companies  necessary,  to  stipulate 
that  the  funds  of  the  insurance  company  shall  alone 
be  liable,  and  that  individual  shareholders  shall  be 
excepted  from  all  personal  liability.  Unpaid  calls  Funda  include 
come  within  the  definition  of  funds  (y).  When  lia-  '^"^'^  *''"'* 
bility  is  limited  to  the  funds,  it  means  to  the  funds 
as  they  ought  to  be  made  up,  and  includes  the  still 
unpaid  portion  due  on  shares  taken  (z). 

The  Hull  and  London  Fire  Assurance  Company  Liability 
was  registered  under  7  &  8  Vict.  c.  no.     Its  deed  ^JJcJ^Jlttrfl^^ 
of  settlement  took  power  to  grant  marine  insurances,  ^'•"• 
but  clause  77  thereof  specially  required  that  the 
fiinds  of  the  company  should  sJone  be  made  liable, 

{x)  See  per  Jessel,  M.R.,  Re  Accidental  Death  Co.,  7  Ch.  D.  568, 
47  L.  J.  Ch.  396,  26  W.  R.  473. 

{y)  Bowes  v.  Hope  Society ,  1 1  H.  L.  C.  389,  397,  per  Lord  Westbuiy. 
CoghlarCa  Case,  17  S.  J.  127. 

(2)  Evans  v.  Coventry,  5  De  G.  M.  &  G.  911,  2  Jur.  N.  S.  $$7,  25 
li.  J.  Ch.  489,  4  W.  R.  466,  affd.  8  De  G.  M.  &  O.  835,  3  Jiir.  N.  S. 
1225,  26  ll  J.  Ch.  400,  5  W.  R.  436. 
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Policy-holder 
cannot  control 
property 
or  funds. 


and  3.  44  of  the  Act  that  policies  should  be  signed 
by  two  directors  or  an  oflScer  expressly  authorised 
thereto  by  resolution  applying  to  the  particular  case. 
A  policy  issued  without  any  qualification  as  to  lia- 
bility was  held  ultra  vireSy  and  such  as  could  not  be 
granted  either  by  the  directors,  or  any  agent  appointed 
by  them  (a),  and  nothing  could  be  recovered  thereon. 
But  possibly  the  grantee  may  insist  on  having  proper 
and  intra  vires  policies  granted  to  him  (6).  And  in 
support  of  this  view  it  may  be  observed  that  a 
memorandum,  signed  by  three  directors,  stipulating 
that  on  receipt  of  certain  premiums  the  company 
would  guarantee  an  assurance,  and  issue,  if  required, 
a  stamped  policy  in  the  authorised  form,  has  been 
held  binding  on  the  company  and  to  create  a  good 
equitable  debt(c). 

Where  no  debt  can  be  established  and  the  contract 
is  wholly  ultra  vires,  being  on  risks  not  allowed  by 
the  articles,  policy-holders  cannot  claim  as  creditors, 
but  only  for  premiums  paid  (d). 

The  grantees  of  policies  of  insurance  bargain  to 
receive  a  sum  of  money  to  be  paid  in  a  future  event. 
Whatever  may  be  the  property  possessed  by  the 
grantors,  the  grantees  have  not  by  this  contract  any 
immediate  control  over  it,  or  lien  upon  it.  The 
grantors  or  their  trustees  continue  to  have  the  entire 
control  or  management  over  the  whole  fund.  The 
real  estate  or  chattels  real  may  be  sold  and  converted 
into  pure  personalty,  and  pure  personalty  may  be 
converted  into  chattels  real,  and  this  state  of  things 
may  continue  not  only  during  the  contingency  upon 
which  payment  depends,  but  after  the  contingency 

(a)  Harnbro  v.  HvU  and  London  Fire  Co,,  3  H.  &  N.  789,  28 
L.  J.  Ex.  62. 

(6)  Ibid.  Penley  v.  Beacon  Fire  Co,,  7  Grant  (U.  C.)  130,  WrigU 
V.  London,  <kc.  Co.,  $  Canada  (S.  C.)  466. 

(c)  In  Re  AthencBum  Life  Co.,  Ex  parte  Eagle  Co.,  4  K.  &  J.  549» 
25  L.  J.  Ch.  829,  5  Jiir.  N.  S.  1 140,  6  W.  R.  779. 

(d)  Re  Phoenix  Life,  Burgess  and  Stock* s  Case,  2  J.  &  H.  441* 
31  L.  J.  Ch.  749,  10  W.  R.  816. 
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has  determined,  for  the  grantee  acquires  no  specific 
lien  after  the  payment  has  become  due.  Even  in 
default  of  payment  when  due,  the  grantee  cannot  by 
reason  of  such  default  only  resort  immediately  and 
at  once  to  chattels  real,  but  must  resort  to  legal 
process,  which  will  not  aflfect  the  land  possessed  by 
the  insurers  at  the  time  of  the  contract,  although  it 
may  in  its  final  result  afiect  such  land  as  the  office 
may  have  at  the  time  when  the  process  is  executed. 
Ordinarily  the  grantee  has  nothing  but  a  right  of 
action  from  the  date  of  the  contract  until  pay- 
ment {e). 

From  this  it  results,  on  the  one  hand,  that  a  policy  poiicy-hoider 
is  not  within  the  Mortmain  Acts,  and  on  the  other  crociito^"^ 
that  a  policy-holder  under  such  a  policy  would  not 
be  a  secured  creditor  in  case  of  liquidation.     Hence 
policies  are  usually  drawn  so  as  to  give  a  charge  on 
the  assets. 

But  where  a  life  policy  was  granted  stipulating  provision  in 
that  the  funds  remaining  at  the  time  of  any  claim  i'^ehS^om^ 
or  demand  unapplied  and  undisposed  of,  and  inap-  proof  of  death, 
plicable  to  prior  demands,  should  be  liable  to  answer 
the  demand,  and  negativing  individual  liability  on 
the  part  of  the  directors,  it  was  held  that  this  con- 
stituted a  charge  on  the  funds,  and  that  it  took 
priority  from  the  date  of  proof  of  death,  although 
not  payable  until  three  months  later  (/). 

Where  a  life  policy  was  issued  subject   to  the  Distribution  oi 
deed  of  settlement  of  the  company  and  its  by-laws,  ^^^ere  policy 
and  by  the  constitution  of  the  company  power  was  [^^^e^d  oJ^^*'*^ 
given  to  alter  the  by-laws  from  time  to  time,  and  settlement 
no  reference  was  made  in  the  policy  to  prospectuses  *o  reference  to 
issued  by  the  company,  it  was  held  that  there  was  p^'o^p^'^"- 
no  contract  between  the  company  and  the  policy- 
holder not  to  alter  their  practice  in  the  distribution 

(c)  March  v.  Attomey-Qeneralf  $  Beav.  433,  per  Lord  Langdale. 
(/)  Re  AthenoBwn  Life,  <fec.  Co.,  Ex  parte  Prin^ie  of   Wales  Co., 
Johnson  633,  28  L.  J.  Ch.  335,  32  L.  T.  195,  7  W.  R.  i37»  300- 
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of  profits,  and  that  the  policy  constituted  the  whole 
contract  and  the  court  could  not  for  the  purpose  of 
construing  the  contract  refer  to  the  prospectus  (<7). 

Under  a  policy  providing  that  the  holder  might 
participate  in  the  distribution  of  the  surplus  of  the 
company,  according  to  the  method  adopted  by  it  for 
distribution,  the  policy-holder  is  not  entitled  to 
share  in  the  reserve  fund  designated  by  the  name 
of  surplus,  but  only  in  the  distributable  surplus,  his 
share  in  which  would  rest  with  the  directors  (A). 

The  New  South  Wales  Life,  Fire  and  Marine 
Insurance  Act,  1902,  s.  4,  purports  to  protect  the 
proceeds  of  a  life  assurance  policy  from  payment  of 
the  debts  of  the  deceased.  It  was,  however,  decided 
by  the  Privy  Council  that,  whatever  might  be  the 
true  construction  and  effect  of  the  section,  the  Act 
did  not  bind  the  Crown,  which  was,  by  virtue  of  its 
prerogative,  entitled  to  be  paid  in  priority  to  all 
other  creditors  of  the  deceased  (i). 

An  insurance  company  which  has  granted  an 
ordinary  policy  of  life  insurance  is  a  debtor,  and  an 
assignee  of  such  policy  becomes,  on  the  death  of  the 
life  insured,  a  creditor  of  the  company.  The  com- 
pany is  not  in  such  case  a  trustee  or  a  stake-holder, 
and  should  not  pay  the  policy-money  into  court 
under  the  Trustee  Relief  Act  (^-). 

No  precise  or  technical  words  are  necessary  to 
create  a  covenant ;  and  whether  it  be  a  covenant  or 
not  depends  on  the  intention  of  the  parties,  and 
therefore  where  directors  had  stipulated  that  neither 
of  them  as  directors  should  be  liable  to  any  demand 


ig)  British  Equitable  v.  Bailey  {1906),  A.  C.  35, 94  L,  T.  I,  22  T.  L.  R. 
152.     Allen  V.  Gold  Beefs  of  W.  Africa  (1900),  i  Ch.  656. 

(h)  Oreef  v.  Equitable,  dec,  of  the  United  States,  160  N.  Y.  19. 

(»)  Attorney-Oeneral  for  New  South  Wales  v.  Curator  of  Intestate 
Estates  (1907),  A.  C.  519,  P.  C. 

(k)  Matthew  v.  Northern,  d:c.  Co.,  9  Ch.  D.  80,  38  L.  T.  N.  a  468. 
45  L.  J.  Ch.  562.    Desborough  v.  Harris,  5  De  6.  M.  ft  G.  439. 
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for  loss,  except  under  the  articles  of  the  society,  it 
was  held  that  the  instrumeDt  might  be  considered 
as  a  covenant  to  entitle  the  insured,  in  case  of  a  loss 
by  fire,  to  receive  a  remuneration  out  of  the  funds  of 
the  society  to  the  extent  of  such  funds  (/). 

"  The  capital  stock,"  *'  the  capital  stock  and  funds/' 
"  the  stock  and  funds,"  '*  the  capital  stock  and  effects," 
with  or  without  reference  to  prior  claims,  or  limita- 
tion of  the  charge  to  the  amount  of  such  capital  stock, 
funds  or  effects  undisposed  of  and  inapplicable  to 
prior  claims  under  the  constitution  of  the  company, 
are  variously  made  liable  in  the  policies  of  unlimited 
companies  (m). 

No  charge  is  created  on  the  funds  of  a  company  Poucy  making 
by  the  terms  of  a  policy  which  makes  the  stock  and  f^f^  S^^not 
funds  of  the  company  liable  alone.     Consequently  create  ci»»'^t 
the  holders  of  such  policies  have  no  claim  on  the  rank  with 
assets    of   the    company  in  preference    to  general  f^^,^„^ 
creditors  (n). 

A  provision  in  a  policy,  that  the  capital  stock  and  Effect  of 
funds  of  the  said  company  shall  be  subject  and  liable  S^t  finds 
to  make  good  the  aforesaid  sum  of  £  to  the  *^'*]  ™*^®  ^ 

o  AC  good  speclHed 

assured,  his  heirs,  executors,  or  assignees,  means  that  sum, 
the  money  shall  be  paid — i.e.,  that  the  stock  shall 
be  applied  in  the  payment,  or  that  the  company  shall 
pay  it  out  of  the  stock — it  does  not  amount  to  an 
equitable  assignment  of  the  stock,  but  is  merely  a 
covenant  to  pay  out  of  stock  so  far  as  it  will  go  (o). 

When  a  policy  restricts  claims  under  it  to  the  where  policy 
property  of  the  company  remaining  at  the  time  of  any  JSfms  u> 
claim,  including  unpaid  capital,  and  specially  excepts  p^^^^.°' 
all  individual  liability,  the  assured  cannot  proceed  at  aharehoicier 

cannot  be  sned. 

(/)  Andrews  v.  EUisoriy  6  Moore  (C.  P.)  199. 

(m)  Re  State  Fire,  9  L.  T.  N.  S.  108. 

(n)  Ibid. :  and  see  Be  Intematumal  Life,  M^Iver*8  Claim,  5  Ch.  App. 
424,  23  L.  T.  N.  S.  38,  18  W.  R.  794. 

(o)  MaUhew  v.  Northern,  9  Ch.  D.  80,  84,  38  L.  T.  N.  S.  468,  45 
L.  J.  Ch.  562. . 
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law  against  an  indiyidual  shareholder ;  and  it  will  not 
help  the  policy-holder  that  the  deed  of  settlement 
contains  terms  more  favourable  to  the  assured  than 
the  policy  does,  nor  that  the  capital  stock  is  fraudu- 
lently overstated  in  the  policy  (p). 

So  also  where  the  liability  is  imposed  upon  the 
funds  remaining  unapplied  and  undisposed  of  and 
inapplicable  to  prior  claims  (q). 

Liability  Where  the  liability  of  shareholders  in  an  insur- 

limitedby  .     ,        -^         .  .       ,i  v         v      -^    j 

poucy  cannot  auco  company  is  by  provisoes  m  the  poucy  limited 
Mtton*tor^  ^^  (^^  ^^®  ^^  insolvency)  to  the  amount  then  unpaid 
on  such  shares,  the  policy-holders  cannot,  by  bring- 
ing action  for  breach  of  contract,  in  eflFect  make 
the  liability  unlimited  (r).  To  do  so  would  enable 
persons  who  have  contracted  to  seek  their  claims 
from  a  certain  limited  fund  to  enforce  them  against 
another  and  unlimited  fund.  Policy-holders  imder 
such  policies  have  no  personal  remedy  (5). 

Where  such  is  the  case  a  covenant,  to  indemnify 
is  not  unlimited  in  its  scope,  and  does  no  more  than 
bind  and  aifect  the  paid  and  unpaid  capital  of  the 
indemnifying  insurer  (t). 

Nor  can  the  policy-holders  get  the  costs  of  wind- 
ing up  out  of  contributories  who  have  compounded 
under  s.  160  of  the  Act  of  1862  and  the  Rules  of 
1862,  sched.  iii.  form  56  {u). 

(p)  Durham's  Ccue,  4  K.  &  J.  517. 

(q)  Re  AthencBum  Life,  Ex  parte  Prince  of  Wales  Life,  supra,  note  (/). 

(r)  Leihbridge  v.  Adams,  13  Eq.  547,  26  L.  T.  N.  S.  147,  20  W.  R, 

352- 

(*)  Re  Professional  Life,  3  Ch.  App.  167,  17  L.  T.  N.  S.  631,  36 
L.  J.  Ch.  442,  16  W.  R.  295.  Re  Atheneeum  Life,  3  De  G.  &  J.  660. 
Durham* s  Case,  4  K.  &  J.  5 17.  BeWs  Case,  9  Eq.  706-712,  39  L.  J.  Ch. 
539,  18  W.  R.  784.  Evans  v.  Coventry,  8  De  G.  M.  &  G.  835,  26  L.  J. 
Ch.  400,  5  W.  R.  436.  King  v.  Accumulative  Life  Co.,  3  C.  B.  N.  S. 
151,  163,  27  L.  J.  C.  P.  57.  30  L.  T.  119. 6  W.  R.  12.  Aldehert  v.  Leaf, 
I  H.  &  M.  681.  10  L.  T.  N.  S.  185,  12  W.  R.  462,  HaUett  v.  Dowdall, 
18  Q.  B.  2,  16  Jur.  462. 

(0  Frere's  Case,  16  S.  J.  502,  per  Lord  Cairns,  disapproving  Fleming's 
Case,  but  Fleming's  Case  is  of  judicial  authority. 

(tt)  Re  Accidental  Death  Co.,  7  Ch.  D.  568,  47  L  J.  Ch.  397,  25  W.  R. 
473. 
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If  the  liability  of  shareholders  be  limited  by  the  FandB  appro- 
policies  (or  in  other  manner  whereof  the  policy- recowpSicy- 
holders  have  notice)  to  the  subscribed  capital  of  the  ^f  r^rve?' 
company,  the  funds  thereby  indicated  must  be  kept  'or  them, 
entirely  for  the  policy-holder  (v),  and  the  costs  of 
getting  in  the  unpaid  capital,  which  is  hypothecated  costs  of  getting 
in  this  manner  to  the  claims  of  the  policy-holders,  Ippro^itted 
will  fall  not  on  them,  but  on  the  shareholders,  since  t?i?^"®^liw. 

'  '  holaers  to  ne 

such  costs  are  really  costs  of  settling  the  matter  bome  by 
between  the  joint-stock  partners  themselves  (la). 

But  the  policy-holders  cannot  insist  on  further 
calls  after  exhaustion  of  assets  to  recoup  them  for 
assets  spent  in  paying  general  creditors,  neither  will 
they  be  postponed  to  general  creditors,  but  will 
rank  with  them  (a;)- 

The  deed  of  settlement  of  the  Albion  Insurance 
Company  provided  that  before  any  dividend  was 
declared  a  reserve  of  not  less  than  2  per  cent,  of 
the  annual  interest  of  the  sums  advanced  should  be 
appropriated  imtil  the  whole  capital  (of  ^1,000,000) 
should  be  raised  as  a  permanent  fund  to  provide 
against  losses.  The  funds  were  accumulated,  though 
no  reserve  fund  was  actually  set  apart,  and  bonuses 
were  triennially  divided.  The  Albion  amalgamated  Reserve  fund 
with  the  Eagle,  and  each  shareholder  was  given  the  ^  **p***^- 
option  of  receiving  ;^5o  a  share,  or  having  an  allot- 
ment of  shares  and  receiving  a  share  of  the  surplus 
assets.  It  was  held,  in  a  question  on  a  settlement 
comprising  some  Albion  shares,  that  the  share  ot 
the  surplus  assets  was  capital,  since  the  surplus 
assets  were  a  reserve  fund,  and  not  income,  though 

(v)  Re  Professio7ud  Life  Co,,  tibi  supra.  HaUett  v.  DotvdaU,  tibi  suprd, 
\w)  Re  AgrietUiunst  Cattle  Insurance  Co.,  10  Ch.  App.  i,  44  L.  J.  Gh. 
108,  31  L.  T.  N.  S.  710,  23  W.  R.  219.  Re  Arthur  Average  Co.,  No.  2, 
24  W.  R.  514.  Re  Professional  Life  Co.,  3  Ch.  App.  167,  36  L.  J.  Ch, 
442.  17  L,  T.  N.  S.  631,  16  W.  R.  295,  1867.  Re  London  Marine  Ins, 
Co.,  8  Eq.  176,  17  W.  R.  784. 

{x)  Re  English  and  Irish  Church  Co.,  20  L.  T.  N.  S.  943»  8  L.  T. 
N.  S.  724,  I  H.  &  M.  79,  II  W.  R.  681.  Re  State  Fire  Co.,  11  W.  R. 
746.  ion,  24  L.  J.  Ch.  436,  I  De  G.  J.  &  S.  634,  8  L.T.N.S.  146. 


442 


THE   LAWS   OF  INSURANCE. 


Bonus  therc- 

fromis 

income. 


Whether 
profits 
chargfeable 
with 
income  tax. 


the  triennial  bonus,  coming  out  of  the  same  fund 
seems  to  have  been  treated  as  income  (y). 

And  where  a  life  insurance  company  issued  "  par- 
ticipating policies,"  according  to  the  terms  of  which 
the  gross  profits  of  such  policies  were  divided  quin- 
quennially  as  follows — viz.,  two-thirds  to  the  holders 
of  such  policies  then  in  force,  and  the  remaining  third 
to  the  company,  which  bore  the  whole  expenses  of 
the  business — the  portion  remaining  after  payment 
of  expenses  constituting  the  only  profit  available  for 
division  amongst  the  shareholders,  the  House  of 
Lords  decided  (Lord  Br  am  well  dissenting)  that  the 
two-thirds  returned  to  the  policy-holders  were 
"  annual  profits  or  gains,"  and  assessable  to  income- 
tax  (z). 

A  similar  question  came  before  the  House  of 
Lords  in  the  case  of  Nrtv  York  Life,  dr.  v.  Styles  (a), 
when  it  was  held  by  Lords  Watson,  Bramwell,  Her- 
schell,  and  Macnaghten  (Lords  Halsbury,  L.C.,  and 
Fitzgerald  dissenting)  that  the  premium  income  of  a 
mutual  life  insurance  company  received  under  par- 
ticipating policies,  the  holders  of  which  are  entitled 
to  a  share  of  the  assets  and  are  liable  to  all  the 
losses,  is  not  assessable  to  income  tax  under 
schedule  D ;  they  also  held  that  Last  v.  London 
Assurance  Coi^poraiioii  was  distinguishable  since  there 
the  income  was  derived  from  transactions  with  per- 
sons not  members,  instead  of  from  mutual  insurances 
between  members  only.  Lords  Halsbury  and  Fitz- 
gerald, however,  held  that  Last  v.  London  Assurance 
Corporation  governed  the  case  before  the  House,  and 
that  the  surplus  returned  to  members  was  liable  to 
income  tax. 


(y)  Nicholson  v.  Nicholson,  g  W.  R.  677. 

(2)  Last  V.  London  Assurance  Corpcraiion,  10  Apjx  Cas.  438,  >5 
L.  J.  Q.  B.  92,  53  L.  T.  634,  34  W.  R.  233. 

(a)  (1889)  14  App.  Cas.  381.  See  also  Equitable  Life  Assurance 
Society  v.  Bishop  (1900),  i  Q.  B.  177. 


RIGHTS   OF   POLICY-UOLDERS.  443 

An  insurance  society  granted  immediate  life  Annuities 
annuities  in  consideration  of  a  single  sum  paid  at  hTrnp't^m**'^  * 
the  same  time,  and  deferred  or  contingent  annuities  J'^^^^®^** 
in  consideration  of  a  similar  payment  or  of  periodical 
premiums,  and  the  society  claimed  to  deduct  from 
the  amount  of  their  profits  chargeable  with  income 
tax  the  sums  paid  by  them  in  discharge  of  such 
annuities,  and  the  annuities  were  held  not  to  be 
paid  out  of  "profits  or  gains"  within  the  meaning 
of  5  &  6  Vict.  c.  35,  s.  102,  and  therefore  not 
chargeable  with  income  tax  in  the  hands  of  the 
society  (6),  but  where  upon  the  transfer  of  an  insur- 
ance business  it  was  part  of  the  consideration  that 
the  transferees  should  employ  the  transferor's 
manager  at  a  fixed  salary,  with  power  to  the  trans- 
ferees to  commute  on  payment  of  a  sum  calculated 
upon  life  tables,  and  after  a  short  time  they  com- 
muted, it  was  held  that  the  amount  paid  on 
commutation  was  "employed  as  capital,"  and  so 
liable  to  income  tax  (c). 

By  the  Income  Tax  Act  (16  &  17  Vict.  c.  34),  income  ux. 
s-  54>  provision  is  made  for  the  deduction  of  thepp^f^/*' 
premium  on  life  insurance  from  assessments  under 
schedule  D,  and  by  16  &  17  Vict.  c.  91,  s.  i, 
the  benefit  of  the  provision  is  extended  to  any 
person  who  shall  have  made  insurance  on  his  life 
"  in  or  with  any  insurance  company  existing  on 
1st  Nov.  1844,  or  in  or  with  any  insurance  company 
registered  pursuant  to  7  &  8  Vict.  c.  1 1  o,"  and  it  was 
held  that  the  provision  did  not  apply  to  an  insurance 
with  a  foreign  company  although  such  company  was 
in  existence  on  ist  Nov.  1844,  ^^^  ^^d  an  office  in 
England  (d). 

A  person  insured  his  life  at  an  annual  premium 
of  ;^66,  it  being  agreed  that  the  company  should 

(6)  Oresham  Life  Assurance  Society  v.  Styles y  1892,  App.  Cas.  309  ; 
but  see  Customs  and  Inland  Revenue  Act,  188S,  sec.  24,  sub-sec.  3. 
(c)  The  Royal  Insurance  Co.  v.  Watson^  1897,  App.  Cas.  i. 
{d)  Colquhoun  v.  Heddon^  25  Q.  B.  D.  129. 
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every  year  advance  him  half  that  amount  by  way  of 
loan,  he  being  liable  to  pay  interest  thereon  and  to 
repay  the  advances  which  were  also  made  a  charge 
on  the  policy.  For  three  years  he  paid  ;^33  each 
year  in  cash  and  was  debited  with  £33  as  a  loan, 
and  he  paid  interest  in  respect  of  such  loans, — it 
was,  however,  decided  by  the  Court  of  Appeal  that 
the  transaction  did  not  amount  to  payment  by  the 
insured  within  s.  54  of  the  Income  Tax  Act  1853, 
and  that  he  was  only  entitled  to  deduct  from  his 
assessment  the  ;^33  paid  by  him  in  cash  (e). 

Payment  Where  a  claim  on  a  policy  was  sent  in  with  proofs 

tefbrc  windiu^  and  admitted,  and  a  day  fixed  for  payment,  but  before 
S»udli?c^t^  that  day  a  petition  was  presented  for  the  winding  up 
preference.  of  the  Company,  upon  which  after  several  adjourn- 
ments a  winding-up  order  was  seven  months  subse- 
quently made.  Lord  Romilly  held  that  payment  by  the 
company  of  the  claim  must  be  deemed  a  fraudulent 
preference  within  s.  1 1 3  of  the  Companies  Act,  1 862, 
and  that  the  money  must  be  refunded  (/). 

In  other  words,  it  is  not  enough  that  the  right 
to  the  policy-moneys  should  have  accrued.  Payment 
must  be  made  before  any  winding-up  proceedings  {g). 

Annuitants  Holders  of  annuities  granted  by  insurance  com- 

from^*^°"  panics  are  creditors  of  the  company  from  the  day 
annuity  begins  whcu  the  annuity  begins  to  run.  The  liability  of  the 
company  may  be  limited  by  its  constitution  or  the 
terms  of  the  annuity  deed  ;  and  whether  the  annuity 
is  a  secured  debt  or  not  depends  on  like  considera- 
tions. They  can  of  course  prove  in  the  liquidation 
of  the  company  for  the  value  of  the  annuity  {h)  which 
is  to  be  computed. 

Where  a  trust  fund  is  set  apart  by  a  company 
to  meet  immediate  claims  on  policies,  &c.,  it  covers 

(e)  Hunter  v.  Rex  (1903),  i  K.  B.  514,  72  L.  J.  K.  B.  230,  88  L.  T. 
184,  51  W.  R.  489,  aflTd.  in  H.  of  L.  March  1904. 
(/)  Brown' 8  Casey  16  S.  J.  781.  {g)  Martin'' s  Claim,  14  £q.  148. 

{h)  Hunt's  Case,  i  H.  &  M.  79,  7  L.  T.  N.  S.  669,  11  W.R.  225. 


Cau  prove  in 
Uquidatlou 
for  Talue. 


Fund  set 
apart  for 
immediate 
olaimH. 


RIGHTS   OF   POLICY-HOLDERS.  445 

only  those  claims  and  demands  which  have  so 
matured  that  immediate  payment  can  be  demanded 
and  an  action  at  law  brought,  or  other  immediate 
steps  taken  to  obtain  payment.  An  annuity  which 
had  matured,  but  on  which  no  instalments  were  due 
within  the  time  limited  for  immediate  payments, 
will  not  rank  on  such  fund  (i). 

A  man  who  borrowed  from  an  insurance  company  Loan  by  ofUce 
on  the  security  of  a  policy  granted  by  them  and  of  a  und'^Ld'^  °' 
charge  on  land,  on  the  liquidation  of  the  company  J?^Ji;^®not 
was  held  liable  to  the  assignees  of  the  debt  and  ^e  set  ou 
securities  for  the  amount  of  the  loan,  and  unable  to 
set  oflf  the  value  of  the  policy,  or  to  claim  indemnity 
in  respect  of  subsequent  depreciation  of  the  policy, 
the  assignees  being  ready  to  return  all  the  securities 
given  for  the  debt  on  receiving  payment  thereof  (A), 

Nor  if  a  man  borrows  on  his  policy  can  he  set  off  vniue  of  policy 
the  value  thereof  against  the  loan  in  the  liquidation  of  Sf^S^iiMt"^^ 
the  insurance  company  (I).  But  under  the  present  law  J"*"  ®°  *'  *°, 
a  policy  has  an  ascertainable  value  in  liquidation  (???).  company. 

The  sum  at  which  a  policy  has  been  valued  in  the  vaino  oi  policy 
winding  up  of  an  insolvent  insurance  company  is  not  ^toft  on 
a  debt  due  within  the  mutual  credit  clause  of  the  ^!j^J{)f^^ 
Bankruptcy  Act,  1869,  s.  37  (unaltered  in  the  Act  Voider  against 
of  1883,  vide  s.  38)  (71),  and  cannot  therefore  be  set  security 
off  under  the  bankruptcy  of  a  policy-holder  against  °'  ^*^"*'^' 
a  loan  made  to  him  on  the  policy. 

A  limit  placed  on  the  liability  to  policy-holders  Limited 
by  the  deed  of  settlement  does  not  in  any  way  affect  poncylhowew 
the  rights  of  general  creditors,  who  will  have  the  *^^*y^^'  ""®^' 
unlimited  liability  of  the  shareholders,  and  not  be  creditors. 

(0  WycUt's  Case,  Reilly  (Alb.  Arb.)  42. 

{k)  Bourne's  Case,  Reilly  (Alb.  Arb.)  44.  Macfarlane's  Claim  re 
Norihem  Counties,  <t'C.,  17  Ch.  D.  337. 

(/)  ParWy's  Case,  Reilly  (Alb.  Arb.)  48. 

(m)  Life  Assurance  Companies  Act,  1870.  Sovereign  Life  v.  Dodd 
(1892),  2  Q.  B.  574. 

(»)  Ex  parte  Price,  Re  £anite«/€r,  23  W.  R.  844,  33  L.  T.  N.  S.  137. 
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restricted  to  the  capital  of  the  company,  if  the  com- 
pany be  not  a  limited  liability  (o). 

The  rights  of  annuitants  and  non-participating 
policy-holders  depend  on  the  presence  or  absence  of 
limitation  or  qualification  in  the  annuity  contracts  or 
policies  accepted  by  them  (p). 

Where  annuities  are  secured,  by  the  guarantee 
under  seal  of  a  life  insurance  company,  to  trustees 
for  the  annuitants,  such  trustees  are  policy-holders 
within  the  meaning  of  sections  2  and  14  of  the  Life 
Assurance  Companies  Act,  1870  {q). 

The  holder  of  a  fire  policy  is  entitled,  upon  the 
company  being  ordered  to  be  wound  up,  to  prove  in 
the  winding  up  for  the  full  amount  of  loss  covered 
by  the  policy  and  sustained  by  him  through  a  fire 
which  has  occurred  in  the  course  of  the  winding  up, 
although  after  the  date  of  the  winding-up  order,  and 
whether  the  time  limited  for  sending  in  claims  in 
the  winding  up  has  expired  or  not  (r). 

In  the  winding  up  of  an  insurance  company,  the 
important  questions  for  consideration  are — 

( 1 )  The  number  of  matured  claims  or  contracts 
on  which  a  present  liability  exists. 

(2)  The  number  of  immature  claims  whereon  the 
liability  is  still  contingent. 

(3)  Whether  all  claims  are  payable  out  of  the 
same  funds. 

(4)  If  not,  whether  any  claims  are  secured  or 
come  in  only  with  the  claims  of  general  creditors. 


(o)  Re  AccidefUal  Death  Co,,  7  Ch.  D.  568,  47  L.  J.  Ch.  396,  25 
W.  R.  473. 

ip)  Re  Kent  Mutual  Company,  HummeTs  Case,  16  S.  J.  65,  68  (Alb. 
Arb.). 

{a)  Re  Sovereign  Life  Insurance  Co.,  42  Ch.  D.  540,  61  L.  T.  455, 
58  L  J.  Ch.  811,  38  W.  R.  58,  5  Times  L.  R.  702. 

(f)  Re  Northern  Counties,  dsc,  (Maefarlane*s  Claim),  17  Ch.  D.  ^$2' 
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Under  the  present  law  in  the  winding  up  of  an  How  claims 
insurance  company — (i)  matured  claims  or  policies ^*^ 
are  valued  at  the  amount,  including  accrued  bonus, 
which  was  payable  on  them  at  maturity ;  (2)  imma- 
ture claims  are  valued  in  accordance  with  the  first 
schedule  to  the  life  Assurance  Companies  Act,  1870  ; 
(3)  annuity  contracts  are  valued  under  the  second 
schedule  of  the  same  Act. 

By  the  Life  Assurance  Companies  Act,  1870  (s),  Reduction  of 
the  Court,  in  the  case  of  a  company  which  has  been  S^"f^oi 
proved  to  be  insolvent,  may,  if  it  thinks  fit,  reduce  the  binding  up. 
amount  of  the  contracts  of  the  company  upon  such 
terms  and  subject  to  such  conditions  as  the  Court 
thinks  just,  in  place  of  making  a  winding-up  order  (t). 

(«)  33  &  34  Vict.  c.  61,  8.  22. 

(0  Re  Britan  Medical,  d!C.  Co.,  54  L.  T.  14.  Re  Nelson  and  Co.  ( 1905), 
I  Ch.  551,  74  L.  J.  Ch.  2go,  92  L.  T.  414,  53  W.  R.  361,  21  T.  L.  R. 
274.  Re  British  Widows'  Ass.  Co.  (1905),  2  Ch.  40,  74  L.  J.  Ch.  525, 
C.  A.  93  L.  T.  38,  54  W.  R.  53,  27  T.  L.  R.  519. 
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CHAPTER  XXII. 

NOVATION    AND   AMALGAMATION. 

By  novation  is  meant  a  tripartite  arrangement  where- 
by a  debtor  or  person  liable  presently  or  in  future, 
or  on  a  contingency  or  concurrence  of  contingencies, 
is  released  from  such  debt  or  liability  in  considera- 
tion of  his  providing  another  person  who  will 
undertake  to  satisfy  such  debt  or  liability  (a).  The 
creditor,  by  consenting  to  such  arrangement,  con- 
sents to  look  only  to  the  new  debtor ;  and  the  dis- 
tinction between  novation  and  suretyship  is  that 
in  the  former  the  creditor  has  no  right  of  recourse 
to  his  original  debtor  (6),  having  accepted  the  new 
liability  in  complete  extinction  and  satisfaction  of 
the  old,  whereas  in  suretyship  the  liability  of  the 
original  or  principal  debtor  continues. 

The  law  will  not  presume  novation  (c).  It  is  a 
question  of  fact,  and  must  be  proved  accordingly  by 
those  who  aver  it  to  have  taken  place  (rf).  In  the 
absence  of  such  proof  the  new  liability,  if  any,  will 
be  taken  to  be  by  way  of  guarantee  (e),  and  not  as  a 
substitute  for  the  old. 

Proof  required.  Although  very  slight  evidence  is  sufficient  in  the 
course  of  dealing  between  a  customer  and  a  firm,  sub- 
ject to  change  by  the  retirement  of  old  partners  and 
the  introduction  of  new,  to  show  that  the  customer 


Novation  to 
be  proved. 


(a)  I  Pothier  (Evans'),  p.  381,  546.    WUaon  v.  Uoyd,  i6  Eq.  6a 
{b)  I  Pothier  (Evans*),  p.  394,  s.  568. 
(c)  35  &  36  Vict.  c.  41,  8.  7.     Boioring^s  Case,  16  S.  J.  305. 
{d)  CogUarCa  Case,  Reilly  (Eur.  Arb.)  46,  17  S.  J.  128.    BlunddT^ 
Case,  Reilly  (Eur.  Arb.)  84,  17  S.  J.  594. 
(c)  Erskine's  Scottish  Law,  425. 
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continuing  his  dealings  accepts  the  new  firm  as  his 
debtors  in  lieu  of  the  older  firm  (though  even  then 
it  is  necessary  that  knowledge  of  the  change  in  the 
firm  should  be  brought  home  to  the  customer),  far 
more  precise  and  cogent  proof  is  required  to  show 
that  in  the  case  of  two  limited  liability  companies, 
formed  originally  under  separate  deeds,  a  creditor 
has  abandoned  a  written  definite  contract  with  one 
company  for  an  unwritten  engagement  by  a  new 
company,  to  be  arrived  at  through  the  medium 
of  very  special  arrangements  between  the  two 
companies  (/). 

The  doctrine  of  novation  does  not  apply  solely  to  Novation  not 

-  .  ,  T  1  /•  so'ely  appllc- 

insurance,  but,  owing  to  the  peculiar  character  ot  abio  to 
insurance  business,  has  been  chiefly  discussed  with  *"*"^'*'^- 
reference  to'  insurance  companies,  having  been 
brought  into  prominence  by  the  result  of  numerous 
and  complicated  amalgamations  and  transfers  of 
business  between  insurance  companies  which  were 
in  difiiculties  at  the  time  of  such  amalgamations 
and  ultimately  became  insolvent. 

A  large  number  of  companies,  by  a  series  of  sue-  Bntmany 
cessive  amalgamations  and  transfers,  were  ultimately  out  ot 
merged    in   the    European  and    Albert   Companies  JJ™"^^™^;;^'' 
respectively,  and  both  failed,  upon  which  it  became  companies, 
necessary  to  decide  ( i )  the  competency  of  the  various 
companies    to    eifect    the    said    amalgamation  and 
transfers;    (2)  whether  such  proceedings,  if  com- 
petent to  the  company,  were  binding  on  its  policy- 
holders and  other    creditors;    (3)  whether,  if  not 
binding,  they  had  been  accepted  and  acted  upon  by 
the  creditors. 

These  questions  are  dealt  with  in  the  following 
pages  on  novation  and  amalgamation. 

if)  Re  Family  Endowment  Co,,  per  Hatherloy,  C,  $  Ch.  A  pp.  n8, 
132-3,  39  U  J,  Ch,  306,  21  L,  T.  N.  S.  775.  18  W.  R.  266. 

2    F 


4SO 


THE    LAWS    OF   INSURANCE. 


Amalgamation.  By  amalgamation  or  transfer  is  meant  those 
arrangements  between  insurance  companies  on  occa- 
sions when  one  takes  to  the  business  of  the  other  (g). 

For  Kaj,  J.  "  An  amalgamation  of  two  companies  makes  the 

shareholders  in  one  shareholders  in  the  other,  it 
makes  the  capital  of  one  the  capital  of  the  other,  it 
makes  the  officers  and  servants  of  one  officers  and 
servants  of  the  other  "  (A). 

Amalgamation  Purchase  by  one  insurance  company  of  the  good- 
will and  the  whole  concern  of  another  will,  ordinarily 
speaking,  be  a  transaction  in  which  no  insurance 
company  will  be  justified  in  engaging,  because  it 
certainly  cannot  be  said  to  be  within  the  ordinary 
scope  of  the  objects  of  any  company  to  purchase  the 
goodwill  of  another  (i).  Such  a  transaction  may, 
however,  be  expressly  authorised  und6r  the  deed  of 
settlQment  or  other  instrument  constituting  the 
company,  but  the  purchase  must  be  carried  out 
according  to  the  provisions  thereof  (k). 

Power  to  enter  into  a  contract  of  amalgamation  is 
most  clearly  no  part  of  the  general  powers  which  the 
law  would  imply  in  directors  of  an  insurance  com- 
pany (I),     The  power  to  insure  Uves  and  the  power 
to  grant  annuities  on  lives  committed  to  the  directors 
of  an  insurance  company,  implying  as  it  does  skill 
and  care  on  their  part  in  selecting  lives,  could  not 
be  extended  to  authorise  the  taking  over  in  mass 
by  the  executive  of  one  insurance  company  of  all 
the  insured  lives  and  all  the  annuity  contracts  of 
another  company  selected  and  entered  into,  not  by 
the    executive  of  the    first   company,    but   of   the 
other  (/).     In  order,  therefore,  to  maintain  a  contract 


Capacity  to 
amalgamate 
must  bo 
expresBly 

BhOWQ. 


(g)  Indemnity  Case,  Reilly  (Alb.  Arb.)  17. 

(h)  Re  Norwich  Equitable  Fire,  <f?c.,  57  L.  T.  244. 

(«)  Ernest  y.  Nichols,  6  H.  L.  C.  401,  414.  B^  Era  Insurance  Co., 
30 L.  J.  Ch.  i37,3L.T.N.S.3i4.6Jur.N.S.i334,9W.R.67. 

{k)  Ernest  v.  Nichols,  6  H.  L.  C.  401.  Re  Sovereign  Life,  42  Oh.  D. 
540,  61  L.  T.  455»  58  L.  J.  Ch.  811,  38  W.  R.  58. 

{I)  Indemnity  Case,  Reilly  (Alb.  Arb.)  25. 
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of  aiualgamation,  or  any  rights  of  indemnity  arising 
therefrom,  the  power  to  amalgamate  must  be  shown 
and  strictly  pursued.  General  principles  of  law, 
which  would  show  that,  in  the  ordinary  details  of 
business  in  obtaining  necessaries  and  entering  into 
contracts  for  them  the  directors  would  have  power 
to  bind  their  shareholders,  whether  their  share- 
holders had  or  had  not  stipulated  for  particular  limits 
of  liability  in  the  deed,  cannot  be  appealed  to  in  order 
to  support  an  amalgamation  or  an  undertaking  to 
indemnify  as  part  of  a  contract  of  amalgamation  (m). 

But  an  amalgamation  which  is  at  its  outset  ultra  AmaiKamation 
vires  may  be  ratified  and  accepted  by   the   share-  ^n'U''^*^* 
holders    with    or    without    qualification ;  and  Lord  ™**^®^- 
Cairns,  as  arbitrator,  held  that  the  Albert  Society, 
in   sanctioning    an    amalgamation    eifected    by    its 
direction,  did  not  accept  certain  vltra  vires  terms  in 
the  amalgamation  deed  which  purported  to  impose 
on   them   an  unlimited  liability  in  respect  of  the 
debts  of  the  amalgamated  companies  (n). 

When  the  original  deeds  constituting  the  com- where  power 
pany  do  not  give  the  power  to  amalgamate,  such  nor^iT^by'** 
power  may  be  given  by  general  resolution,  but  not  so  J^; *l^^i 
as  to  alter  the  fundamental  principle  of  the  original  resolution. 
deed  as  to  the  individual  liability  of  shareholders  (o). 
Therefore  an  amalgamation  purporting  to  do  more 
will  be  void  (^),  though  an  amalgamation  not  alter- 
ing the  nature  of  such  liability  will  be  valid  {q). 

So  no  amalgamation  could  be  intra  vires  which,  in 
the  face  of  a  clause  in  the  original  constitution  of 
the  company,  requiring  that  in  every  contract  there 
shall  be  inserted  a  limitation  of  liability,  purports  to 
bring  upon  the  company  a  liability  not  so  limited  (r). 

(m)  Indemnity  Casey  Reilly  (Alb.  Arb.)  25. 
(n)  Ihid.  28.  (o)  Ihid,  29. 

(p)  Albert  Co.  v.  Bank  of  London  Co.,  same  case. 
Iq)  Albert  Co.  v.  Medical,  p.  28,  same  case. 

(r)  Indemnity  Case  {No.  2),  Reilly  (Eur.  Arb.)  3.     Angh-Atisiralian 
Co.  V.  British  Provincial  Co.,  3  Giff.  521,  6  L.  T.  N.  S.  68,  517,  10 
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But  Lord  Romilly  held  that  where  amalgamation 
was  authorised,  the  covenant  to  indemnify  made 
thereon  was  unlimited  ($). 

When  a  policy-holder  or  annuitant  of  one  insur- 
ance company  accepts  an  amalgamation  of  his 
company  with  another  company,  ho  can  only  claim 
on  such  other  company  as  if  he  had  originally 
obtained  policies  or  annuities  from  that  com- 
pany (0. 

And  when  the  policy-holders  and  annuitants  will 
not  look  to  the  amalgamating  company,  the  amalga- 
mated companies  can  under  the  deed  of  amalgama- 
tion and  indemnity  only  claim  on  the  assets  of  the 
other  with  general  creditors,  or,  in  other  words,  the 
indemnity  will  be  limited. 

The  costs  of  liquidating  the  amalgamated  com- 
panies in  consequence  of  the  default  of  the  amalga- 
mating companies  will  be  treated  like  the  costs  of  a 
surety  who  resists  the  creditor's  claim  when  the 
principal  debtor  fails  to  pay  it,  and  they  must  show 
very  strong  reasons  for  resisting  before  they  can  be 
entitled  to  such  costs  (u).  If  the  indemnity  includes 
costs  when  ascertained  and  proved  to  result  from 
breach  of  the  covenant  to  indemnify,  they  may  be 
charged  on  the  company  promising  the  indemnity  (x). 

Policy-holders  can  only  be  made  to  consent  to  a 
transfer  of  the  liability  on  their  policies — (i)  when 
power  to  effect  such  transfer  is  expressly  given  by 
the  constitution  of  the  company  granting  the 
policies,  and  (2)  if  the  provisions  regulating  the  mode 
of  such  transfer  have  been  strictly  complied  with. 


W.  R.  588.  Ex  parte  Smith,  Re  Anglo- Australian  Life  Co.,  8  W.  R. 
170.  £x  parte  Anglo- Australian  Co.,  Re  British  Provident  Co., 
10  L.  T.  N.  S.  326,  12  W.  R.  701. 

(«)  Re  British  Provident  Co.,  i8  S.  J.  242  (Eur.  Arb.). 

(/)  Indemnity  Case,  Rcilly  (Alb.  Arb.)  33,  16  S.  J.  141. 

(u)  Jbid.  34. 

(x)  Indemnity  Case  {No.  2),  Reilly  (Eur.  Alb.)  3. 
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But  to  avoid  risk  of  novation  by  acquiescence  it  is 

advisable  to  signify  dissent  or  protest  (y),  and  where 

either  is  effectual,  by  formal  protest  (z)  to  pay  pre-  Formal  protest 

miums  and  do  other  acts  needful  to  keep  alive  the  ^^*^*^™^^®- 

claim  with  reference  to  such  protest.     Unless  such 

protest  be  absolute,  or  declared  to  be  in  force  until 

certain  acts  are  done,  or  information  is  given  by  the 

person  to  whom  it  is  addressed,  difficulties  may  still 

arise,  and  subsequent  acquiescence  be  alleged  with 

some  show  of  reason  (a). 

Where  persons  having  claims  by  way  of  policy  or  Novation, 
annuity,  deed,  endowments,  or  otherwise,  allow  them-  view, 
selves  to  drift  into  dealings  and  enter  into  relations 
with  the  new  company,  and  to  pay  premiums,  &c., 
and  make  no  protest  with  regard  to  the  footing  upon 
which  they  are  paying  these  premiums,  &c.,  they  lose 
the  security  of  the  old  company  and  become  creditors 
of  the  new  (6). 

Where  a  company  transfers  its  business  to  another  AmiigBmation 
in  consideration  of  a  covenant  by  the  transferee  com-  hmenM^ 
pany  to  indemnify  the  transferor  against  all  claims  [[f^^*''*' 
on  policies,  annuities,  and  other  contracts,  holders  of  company, 
annuity  contracts  with  the  transferor  company,  who 
were  also  shareholders,  by  exchanging  those  shares 
for  an  equivalent  number  in  the  transferee  com- 
pany, do  not  preclude  themselves  from  looking  to 
the  transferor  company  for   the  payment  of  their 
annuities  (c). 

By  assenting  to  the  exchange  they  do  no  more 
than  agree  that  the  paid  and  unpaid  portion  of  the 
transferee  company's  capital,  including  their  own 
portion  thereof,  shall  be  available  to  indemnify  the 

(y)  Wood's  Case,  Reilly  (Alb.  Arb,)  54,  15  S.  J.  693. 

(2)  Ibid.f  for  a  very  clear  and  well-drawn  protest. 

(rt)  Doming's  Case,  Reilly  (Alb.  Arb.)  144.  Griffith's  Case,  6 
Ch.  App.  374,  40  L.  J.  Ch.  464,  24  L.  T.  N.  S.  458,  19  W.  R.  495- 
Re  Argus  Life,  «fcc.,  57  L.  J.  Ch.  166. 

(6)  Doming's  Case,  Reilly  (Alb.  Arb.)  at  148. 

(c)  Frere's  Case,  Reilly  (Alb.  Arb.)  211. 


454 


THE   LAWS    OF   INSURANCE. 


old  company  in  respect  of  the  old  debts.  They  do 
not  merge  or  extinguish  their  own  claims  against 
the  old  company  (d). 

Where  If  a  person  takes  shares  in  an  insurance  company 

diMSved,  Ac;    a^d  then  that  company  is  dissolved,  or  its  business 

partnSs**'       transferred  to  or  amalgamated  with  that  of  another 

oontinii6B,        such  Company,  unless  the  dissolution,  transfer,  or 

diBchai^ed.  *  ^  amalgamation  involves  a  discharge  to  the  creditors 

of  the  dissolving,  &c.,  company,  which  binds  them, 

the  liability  of  the  shareholders  continues.     Unless 

they  accede  to  the  transfer,  however  conformable  it 

may  be  to  the  constitution  of  the  companies  engaged 

in  it,  they  are  not  bound.     But  if  they  accept  the 

indemnity  of  the  new  company,  the  old   liability 

ceases  (e). 

When  one  company  transfers  to  another  its  busi- 
ness, the  transferee  company  promises  by  the  deed 
of  transfer  indemnity  to  the  transferor  against  all 
claims  of  policy-holders  or  creditors  with  vested  or 
contingent  rights  against  the  transferor.  This  of 
itself  does  not  in  any  way  debar  such  creditors  from 
suing  the  transferors.  If  the  transferees  continue 
solvent,  the  transferor  can  have  recourse  to  them, 
by  claim  over.  Most  of  the  cases  on  this  point 
have  arisen  where  creditors  of  the  transferors  have 
found  the  transferees  insolvent. 

covenanu  to  Covenants  to  indemnify,  made  by  insurance  com- 
unltoitS^  "°^  panics  with  each  other  on  amalgamation  and  transfer 
of  business,  are  not  unlimited  in  their  scope.  They 
do  no  more  than  affect  and  bind  the  paid  and  unpaid 
capital  of  the  indemnifying  company.  And  the  assent 
of  a  shareholder  to  an  indemnity  covenant  amounts 
to  nothing  more(/). 

(d)  Fleming's  Case^  6  Ch.  App.  393,  39  L.  J.  Ch.  250,  23  L.  T.  N.  S. 
770,  19  W.  R.  663. 

(c)  Lancey's  Case,  Reilly  (Eiir.  Arb.)  18,  per  Ijord  Westbury. 

(/)  Indrmntly  Case,  Reilly  (Alb.  Arb.)  17.  Frere's  Case,  16  S.  J. 
502,  Reilly  (Alb.  Arb.)  211.  Fleming's  Claim,  6  Ch.  Ai>p.  393,  19 
VV.  R.  663,  23  L.  T.  N.  S.  770,  39  L.  J.  Ch.  250. 


Bigbta  of 
creditors,  &c., 
of  traiiBferor 
company 
preserved. 


NOVATION   AND   AMALGAMATION.  455 

An  insurance  company  agreed  to  amalgamate  with  Position  of 
a  second  company,  and  a  deed  in  two  parts  embody-  ■^''®^®^**^- 
ing  the  terms  of  amalgamation  was  drawn  up  and 
executed,  but  subsequently  declared  void  for  a  varia- 
tion between  the  terms  of  the   two  parts  (^).     A 
shareholder  in  the  first  company  applied  for  shares 
in  the  second,  and  received  a  letter  of  allotment, 
but  no  certificate  of  shares.      As  he  did  not  accept 
the  allotment,  it   was  held  that  he  could  not  be 
called  upon  to  contribute  in  the  winding  up  of  the 
second  company,  but  must  be  treated  as  an  applicant 
for  shares  which  never  had  been  allotted,  the  inser- 
tion of  his   name    on    the   register  being  neither 
authorised  nor  ratified  by  him  (7t).     The  amalgama-  void  amai^a- 
tion  being  void,  there  was  no  consideration  for  taking  ^^^^o*** 
shares  in  the  second  company,  since  that  company 
could  not  give  him  shares  on  which  he  was  to  be 
credited  with  the  value  of  his  old  shares,  and  as  a 
fact  no  agreement  to  take  the  second  company's 
shares  was  proved  (i). 

Life  insurance  companies  cannot  now  amalgamate  No  amai- 
or  transfer  their  business  without  the  assent  of  the  SToflicea^ 
High  Court  of  Justice,  to  be  obtained  by  petition  in  ^^n^ntof 
the  Chancery  Division  (k).  High  court. 

It  is  quite  lawful  (Z)  to  make  it  a  term  of  the  it  may  be 
original    contract    of    insurance    that    the    holder  poH^*h^ider ' 
thereof  shall   be    obliged    to    accept    any    subse- J^^}j*^^»J^ 
quontly  substituted  liability  created   by   an   m^ra  transferee 
vires  transfer  or  amalgamation.     This  may  be  done  ^™p*°^* 
by  express    and   apt  words    in   the  policy,  or    by 
declaring  the  policy  to  incorporate  and  be  subject 

{g)  Wynne's  Caae,  28  L.  T.  N.  S.  805,  21  W.  R.  895. 

{h)  Beck'B  Case,  9  Ch.  App.  392,  43  L.  J.  Ch.  531,  29  L.  T.  N,  S. 
907,  22  W.  R.  348,  460.  (»')  Same  case. 

(*)  33  A  34  Vict.  c.  61,  88.  14, 1  $.      Re  Briton,  d:c,  Co,,  87  W.  N.  22. 

(/)  Pollock  on  Contracts,  190.  Dowse' s  Case,  3  Ch.  D.  384,  46 
L.  J.  Ch.  402,  35  L.  T.  N.  S.  653,  and  Cocker's  Case,  3  Ch.  D.  i,  45 
L.  J.  Cb.  822, 35  L.  T.  N.  S.  290.  Jlorl's  Case,  i  Ch.  D.  307, 45  L.  J.  Ch. 
321,  33  L.  T.  N.  S.  766. 
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ultra  vires. 


Itesnscitation 


But  it  will  not  to  the  constitution  and  by-laws  of  the  company  (m), 
be  implied.       ^^^  ^. jj  -^  ^^  ^^^  |^^  implied  by  law  (n). 

iftheamai-  Where  the  terms  of  the  amalgamation  purport  to 

companieBBre  keep  the  two   Companies   separate,  no  question  ot 

treated  aa  novatiou  Can  arise,  and  holders  of  contracts  with 

novation  does  the  absorbed  company  continue  to  be  creditors  of 

not  occnr.  ^j^^^  company  alone  (o). 

One  object  of  proving  novation  is  to  enable  the 
old  debtor  to  resist  any  recourse  to  him  for  pay- 

Amaigamation  mcnt  of  the  debt.  An  insurance  company  which 
has  transferred  its  business  ultra  vires,  or  to  a  com- 
pany which  had  not  the  power  to  take  it  over,  or 
which,  the  transfer  being  intra  vires  on  both  sides, 
cannot  by  its  constitution  or  the  terms  of  its 
policies,  or  both,  compel  the  contract-holders  to 
look  to  the  new  company,  is  not  entitled  to  dis- 
solve,   and  may    be    resuscitated   for    purposes   of 

lor  winding  up.  ^in^ji^g  up  when  its  contract  debts  fall  due,  unless 
it  can  prove  that  the  contract-holders  had  full 
knowledge  or  sufficient  notice  of  the  arrange- 
ment (p)  between  the  transferor  and  the  transferee 
companies,  and  assented  thereto  in  such  a  manner 
as  to  agree  to  look  to  the  transferee  company  only 
for  satisfaction  (q)  of  the  policy  or  other  insurance 
contract  when  its  amount  became  payable. 

It  is  consequently  of  equal  importance  for  the 
shareholders  of  a  transferring  company  to  induce 
the  policy-holders  to  release  them  and  accept  the 
transferee,  where  the  policy-holders  have  the  option 
of  refusal,  and  for  the  latter  in  such  a  case  to  avoid 
novation  and  seek  to  preserve  recourse  against  the 

(m)  Brice,  Ultra  Vires,  p.  724,  ccxxxix.,  discussed  in  Pollock  on 
Contracts,  p.  190. 

(»)  Lancey's  Case,  Reilly  (Eur.  Arb.)  18. 

(0)  Re  Anchor  Ina,  Co.,  Ex  parte  Badenoch,  5  Ch.  App.  632, 18  W.  R. 
1183. 

(p)  Conquest's  Case,  1  Ch.  D.  334,  45  L.  J.  Ch.  336,  33  L.  T.  N.  S. 
762. 

(q)  Ex  parte  Oibson,  Re  Smith,  Knight  db  Co.,  4  Ch.  App.  662,  per 
Giffard,  L.J. 
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original  grantors  of  the  policies.     Whether  novation 
has  or  has  not  been  made,  being,  as  already  said,  a 
question  not  of  law  or  presumption,  but  of  fact,  in 
the  very  complicated  circumstances  attending  the 
amalgamation  already  alluded  to,  it  is  not  surprising 
that  the  views  of  the  Court  of  Chancery  and  Lords 
Cairns,  Westbury,  and  Romilly,  sitting  as  arbitra- 
tors in  the  winding  up  of  the  Albert  and  European 
Companies,    are    not   wholly   consistent  (r).      The  DecisioM  oi 
decisions    of    the    learned     arbitrators,    although  abeoiutei" " 
entitled  to  the  greatest  respect,  are  not  precedents  ^^^^^«- 
binding  on  the  Courts. 

Payment  to  the  transferee  company  of  premiums  vayment  of 
necessary  for  the  maintenance  of  the  policy  or  other  rvTdeMof*** 
similar  security  is  not  suflScient  to  constitute  nova-  °o^»**<>"- 
tion  {s).     The  act,  being  ambiguous,  is  not  sufficient 
to  raise  a  presumption  against   the  policy-holders, 
who  in  cases  of  transfer  can  only  pay  at  the  trans- 
feree's   office,    and   payment    may  be    made    them 
either  as  agents  for  the  grantors  of  the  contract  or 
as  principals. 

Formal  protest  in  writing,  declaring  that  future  Payment 
premiums  would  be  paid  only  subject  to  and  on  the  ^S^prew^' 
foot  of  that  protest,  and  to  prevent  any  question  of  '^^^'^*<*'** 
lapse,  is  sufficient  to  negative  novation  {t). 

A  receipt  from  a  company  other  than  the  original 
insurers  may  be  explained  by  payment  either  as 
accepting  the  new  company  as  future  insurers,  or 
as  agents  of  the  original  company  (?/),  and,  being 
ambiguous,  will  not  prove  novation. 

If  the  holder  of   the  receipt  knew  nothing  of  Payment  in 

*■                                      ^  igrnoranoe  of 
diaDge. 

(f)  Undley  on  Partnership,  463. 

(*)  35  &  36  Vict.  c.  41,  s.  7.  And  see  Bariktfs  Case,  5  Ch.  App.  640 ; 
HMitcVs  Casey  14  Eq.  72,  26  L.  T.  N.  S.  415.  20  W.  R.  567. 

(0  Woad^8  Casey  Reilly  (Alb.  Arb.)  54,  i>er  Loitl  Cairns,  laming' a 
Case,  Reilly  (Alb.  Arb.)  144.  How's  Executors'  Case,  Reilly  (Alb. 
Arb.)  245. 

(m)  Whitehaven  Bank  Case,  Reilly  (Alb.  Arb.)  62. 
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amalgamation,  he  cannot  be  held  to  have  assented 
to  it  {x). 

And  if  the  premium  be  paid  to  the  transferee  com- 
pany by  the  bankers  of  the  contract-holder's  widow, 
without  the  executor's  authority,  there  is  no  nova- 
tion (y).  So  if  the  contract-holder  cannot  read,  and 
does  not  otherwise  learn  of  the  amalgamation,  he 
will  not  be  held  to  have  accepted  the  liability  of  the 
amalgamating  company  (z). 

But  acceptance  of  a  bonus  from  the  transferee 
company  is  evidence  of  an  intention  to  accept  its 
liability  in  lieu  of  the  liability  of  the  transferor 
company  (a).  So  will  the  carrying  in  of  a  claim 
against  the  transferee  company,  whether  before  (&) 
or  in  the  winding  up,  be  evidence  of  novation  (c). 

Novation  also  takes  place  when  the  transferee 
company  indorses  the  original  policy  with  an  accept- 
ance of  liability  conditionally  upon  payment  of 
premiums  to  it  {d),  and  generally  when  a  policy- 
holder has  sent  in  his  policy  to  be  indorsed  by  the 
transferees,  or  to  be  exchanged  for  one  of  theirs  (e), 
or  accepts  any  voucher  declaring  their  liability  (/), 
novation  is  clear. 


Verbal  protest        Verbal  protcsts  by  a  policy-holder  to  an  agent  of 
to  prevent"      his  compauy  will  not  suffice  to  prevent  novation  in 


{x)  Potoer'a  Case,  Reilly  (Alb.  Arb.)  232. 

(y)  Dupre's  Executors'  Case,  Reilly  (Alb.  Arb.)  236. 

(2)  Clegg'a  Case,  Reilly  (Alb.  Arb.)  266. 

(a)  Ex  parte  Nunneley,  Re  Times  Life  and  OnaranUe  Co.,  39 
L.  J.  Ch.  527,  s  Ch.  App.  381,  18  W.  R.  559.  Spencer's  Case,  6 
Ch.  App.  362,  40  L.  J.  Ch.  455,  24  L.  T.  N.  S.  4S5t  i9  W.  R.  491. 

(6)  Even's  Claim,  16  Eq.  354.  Knox's  Case,  Reilly  (Alb.  Arb.)  132. 
Allen's  Case,  Reilly  (Alb.  Arb.)  127. 

(c)  Re  National  Provident  Life  Co.,  9  Eq.  306.  R©  International 
and  HerctUes  Co.,  Ex  parte  Blood,  9  Eq.  316,  39  L.  J.  Ch.  295,  22 
L.  T.  N.  S.  467,  18  W.  R.  370. 

{d)  Re  European  Co.,  Miller's  Case,  3  Ch.  App.  391. 

(e)  Oriffilh's  Case,  6  Ch.  App.  374,  40  L.  J.  Ch.  464,  24  L.  T.  N.  S 
458,  19  W.  R.  495- 

(/)  Hawtrey's  Case,  Reilly  (Alb.  Arb.)  138,  16  S.  J.  713. 
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the  face  of  other  acts  evidencing  it  {(f).  But  com- 
plete protection  if  desired  may  be  obtained  by  formal 
written  protest  and  payment  of  premiums  subject 
thereto.  A  good  instance  of  such  protest  is  Wood's 
Case  (A). 

Where  a  policy-holder  is  also  a  member  or  share-  where  policy- 
holder  in  the  company  whose  business  is  transferred  J^TOhoider  or 
and  a  party  to  the  deed  of  transfer,  novation  will  be  T^^y  to  deed 

,         *        •'  ,  of  transfer. 

held  to  have  taken  place  as  to  his  policy  (i). 

Where  a  policy  is  mortgaged,  novation  by  the  NoTation  by 
niortgagor  will  bind  the  mortgagee  {k).     So  also  in  SnSf  "^""^ 
the  case  of  a  settled  policy,  if  the  settlor  accepts  the  ^^^^J,^' 
liability  of  the  transferees,  the  trustees  cannot  claim  wnds  tnwtees. 
against  the  transferors  (/). 

The  holder  of  an  annuity  contract  which  has  not 
matured  is  in  just  the  same  position  as  a  policy- 
holder.    But  when   the   annuity  has  become  due,  Receipt  of 
receipt  of  the  instalments  thereof  without  demur  g^^^^^L^' 
from  a  company  other  than  the  grantors  will  not 
amount  to  novation  (771),  since  accepting  from  B. 
payment  of  a  debt  due  by  A.  is  no  evidence  that 
the  recipient  considers  B.  his  debtor  (n).     In  certain 
cases,  however,  the  annuitant  cannot  resist  novation. 
Thus,  where  the  deed  of  settlement  of  the  grantor  otherwise 
company  provides  that  its  funds  and  property  only  Mtu^ent 
shall  be  liable  for  claims  on  the  company,  and  they  ^JSy'J^^o^f 
are  transferred,  his  claim  follows  them  into  the  new  company 

V        J     /  \  liable. 

hands  (0). 

{g)  Rivaz's  Case,  Reilly  (Alb.  Arb.)  104.  HoweWa  Case,  Reillv  (Alb. 
Arb.)  117,  16  S.  J.  631.     German  Life  Co.  Case,  Reilly  (Alb.  Arb.)  189. 

ih)  Reilly  (Alb.  Arb.)  54. 

(t)  Ex  parte  Stephens,  9  Eq.  694,  22  L.  T.  N.  S.  264,  18  W.  R.  725. 
FUming^s  Case,  6  Ch.  App.  393,  39  L.  J.  Ch.  250,  23  L.  T.  N.  S.  770, 
19  W.  R.  663.  Harmon's  Case,  i  Ch.  D.  326, 45  L.  J.  Ch.  336, 33  L.  T. 
N.  S.  760.  (k)  Weminck's  Case,  Reilly  (Alb.  Arb.)  loi. 

(/)  Andrew's  Case,  Reilly  (Alb.  Arb.)  107. 

(m)  Re  National  Provident  Life,  9  Eq.  306.  Pott's  Case,  5  Ch.  App. 
181,  18  W.  R.  266. 

(n)  Re  India  and  London  Life  Co.,  7  Ch.  App.  651. 

(o)  Dowse's  Case  (European),  3  C'h.  D.  384,  46  L.  J.  Ch.  402,  35 
L.  T.  N.  S.  653. 
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And  if  the  annuitant  accepts  an  indorsement  on 
his  contract  by  the  transferee  company,  this  would 
seem  to  amount  to  novation  (p). 

The  effect  of  successive  amalgamations,  if  agreed 
to  by  the  creditor,  would  be  to  transfer  his  claims 
on  the  assets  of  the  original  company  to  the  assets 
of  the  last  amalgamating  company,  including  all 
that  it  had  received  from  the  different  companies 
amalgamated.  Thus  if  an  annuity  contract  was 
entered  into  with  the  St.  George  Company,  which 
amalgamated  with  the  Metropolitan  Counties  in 
1 86 1,  which  in  1862  amalgamated  with  the 
Western,  which  in  1865  amalgamated  with  the 
Albert,  the  claim  of  the  annuitant  would  be  trans- 
ferred from  the  St.  George  Company  to  the  assets 
of  the  Albert  Company,  as  well  original  as  those 
derived  from  amalgamation  (q). 


(p)  Dak's  Case,  Reilly  (Alb.  Arb.)  11. 
(q)  Dale's  Case,  supra. 


See  Pott's  Case,  supra. 
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CHAPTER   XXIII. 

FOREIGN    COMPANY. 

The  domicllo  of  an  insurance  company  may  be  of  i^o™*c"«  <>' 

1  1  t      t       '  ^      '         r        •    company. 

great  importance  to  those  who  deal  with  it ;  for  it 
is  very  common  for  companies  constituted  within 
and  under  the  laws  of  one  jurisdiction  to  carry  on 
business  in  another.  Thus  Scotch  Companies  do  a 
large  business  in  England,  and  English  companies 
appear  in  suits  before  the  Courts  of  the  United 
States  and  in  every  colony  in  the  empire,  and  the 
colonial  companies  very  often  trade  in  other  colonies. 
And  usually,  as  a  check  on  their  agents,  such  com- 
panies refuse  to  allow  any  agents  other  than  directors 
to  grant  policies  (a).  And  also  they  have  much  if  not 
most  of  their  assets  in  some  other  jurisdiction. 

The  domicile  of  an  insurance  company  is  where 
its  chief  registered  oflBce  is  situate  (6). 


No  special  terms  are  in  this  country  laid   upon  Koruign 

insuran'*' 
compaD 
can  tra< 
freely. 


foreign  insurance  companies  which  are  not  also  laid  wmpaniw 
on  English  companies  (c).     Existing  foreign  com- ^°  ^'■**'®  **^"' 
panics  need  not  register  under  the  Companies  Acts, 
whether  established  before  or  after  1862,  nor  must 
they  be  incorporated  according  to  the  laws  of  their 
own  country  (d). 

{a)  Kelly  v.  London  and  Siafford/thirr,  i  Cab.  &  Ellis  47.  In  some 
colonies  the  Legislature  has  intervened,  and  forced  foiTign  conijianies 
to  name  an  agent  and  lodge  funds  within  the  jurisdiction :  South 
Australia  Act,  No.  277  of  1878. 

(6)  Jones  v.  ScoUisk  Accident  Co.,  17  Q.  B.  D.  421.  Hoggin  v, 
Comploir  d'Escompte,  23  Q.  B.  D.  519.  Russell  v.  Camberfori,  23 
Q.  B.  D.  526.     Steel  Co.  of  Canada,  85  W.  N.  79. 

(c)  Life  Assurance  Companies  Act,  1870  {^^  &  34  Vict.  c.  61), 

{d)  Bateman  v.  Service,  6  A  pp.  Cas.  386,  50  L.  J.  P.  C.  41,  44 
L.  T.  N.  S.  436. 
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foreign 
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Company  of 
one  State 


Companies  formed  outside  the  United  Kingdom 
may  trade  irrespectively  of  any  convention.  They 
cannot  register  under  the  Companies  Act,  1862, 
without  dissolution  and  re-formation.  So  their 
coming  to  trade  in  England  will  not  alter  the  liability 
of  members  of  the  company  in  any  way  (e). 

By  virtue  of  special  conventions,  French,  German, 
Belgian,  or  Italian  insurance  companies,  legally  con- 
stituted under  the  laws  of  their  respective  countries, 
may  freely  exercise  all  their  rights  under  such  con- 
stitution in  this  country,  including  the  right  of 
appearing  before  the  Courts  as  plaintiflFs  or  defend- 
ants (/),  so  far  as  such  constitution  complies  with 
the  laws  and  customs  of  this  country,  ix'.,  that  they 
are  found  to  comply  with  the  conditions  prescribed 
by  the  laws  of  this  country  (g). 

It  does  not  matter  whether  the  companies  were 
formed  before  or  after  the  making  of  the  conven- 
tion (g).  But  almost  the  only  change  effected  by  these 
conventions,  as  will  be  seen  from  the  cases  already 
cited,  has  been  to  admit  English  companies  in  the 
countries  named,  the  foreign  companies  having 
already  been  admitted  here. 

American  reports  teem  with  cases  of  insurance 
companies  trading  outside  the  State  in  which  they 
are  associated  for  trading  purposes.  But  such  cases, 
while  in  many  respects  they  will  illustrate  the  rules 
of  English  law  on  the  subject,  go  to  a  great  extent 
on  special  statutes  empowering  policy-holders  to  sue 
in  the  State  of  their  domicile  irrespective  of  the 
domicile  of  their  insurers  (Ji). 

It  has  been  held  in  America  that  where  a  life 

(c)  Bvlkdey  v.  8chutz,  L.  R.  3  P.  C.  764,  769, 6  Moore  P.  C.  N.  S.  48 1. 

(/)  See  Conventions  in  Buckley,  625. 

(g)  Ibid.  625,  627. 

(h)  Cromivell  v.  Jtoyal  Canadian  Insurance  Co.,  49  Maryland  366. 
Universal  Life  Co.  v.  Bachus,  51  Maryland  28.  Mffer  v.  London, 
Liverpool,  and  Olobe,  40  Maryland  595. 
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insurance  company  of  one  State  does  business  in  doing  business 
another  State,  without  doing  those  things  which  the  wiuTou?" 
law  of  the  State  requires  to  be  done  by  a  foreign  in-  J^^^i^^"^ 
surance  company  to  qualify  it  to  do  business  therein, 
the  company  will  incur  the  prescribed  penalties,  but 
its  policies  will  be  binding,  and  may  be  enforced  by 
the  holder  in  the  same  manner  as  if  the  company 
had  been  duly  qualified  (t). 

As  regards  the  law  applicable  to  a  contract  with  a  Law  applicable 
foreign  company,  Bowen,  L.  J.,  said  (k) :  "  What  is  to  witwo^t^n 
be  the  law  by  which  the  contract  or  any  part  of  it  is  «>n»p««y- 
to  be  governed  or  appUed  must  be  a  matter  of  con- 
struction of  the  contract  itself,  a^  read  by  the  light 
of  the  subject-matter  and  of  the  surrounding  cir- 
cumstances. Certain  presumptions  or  rules  in  this 
respect  have  been  laid  down  by  juridical  writers  of 
different  countries  and  accepted  by  the  Courts,  based 
upon  common  sense,  upon  business  convenience,  and 
the  comity  of  nations  ;  but  these  are  only  presump- 
tions or  primd  facie  rules  that  are  capable  of  being 
displaced,  wherever  the  clear  intention  of  the  parties 
can  be  gathered  from  the  document  itself  and  from 
the  nature  of  the  transaction.  The  broad  rule  is 
that  the  law  of  the  country  where  the  contract  is 
made  presumably  governs  the  nature,  the  obligation 
and  the  interpretation  of  it,  unless  the  contrary 
appears  to  be  the  express  intention  of  the  parties." 

When  a  suit  is  brought  on  a  policy  in  a  State  Foreign 
other  than  that  vfhere  the  contract  is  made  or  to  be  ^pil^we  "^ 
performed,  the  lex  fori  governs   the  remedies   for 
enforcing  the  contract,  but  not  its  construction  or 
the  legal  rights  arising  under  it  {I). 

A  life  policy,  applied  for  and  delivered  in  Washing- 

(»)  Berry  v.  Knights  Templars  and  Masons  Life,  46  Fed  Rep.  439. 
Marine  Ins.  Co.  v.  St.  Louis,  ijbc.,  41  Fed.  Rep.  643. 

{k)  Jacobs  V.  Credit  Lyonnais,  12  Q.  B.  D.  per  Bowcn,  L.J.,  at  599, 
600.  Exp.  Dever,  18  Q.  B.  D.  666.  Royal  Exchange,  <f?c.  v.  Sjoforsa- 
brings,  Ac.  (1902),  2  K.  B.  384,  71  L.  J.  K.  B.  739,  87  L.  T.  356,  50 
W.  R.  694.  (/)  Ruse  V.  Mutual  Benefit  Co.,  23  N.  Y.  $16, 
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ton,  but  under  which  the  premiums,  and  insurance 
when  due,  are  to  be  paid  in  New  York,  where  proof 
of  death  is  also  to  be  made,  is  governed  by  the  law 
of  New  York  (m). 

Provision  Where  the  contract  is  foreign,  by  the  test  given 

fore!^°ifw.  above,  it  will  be,  unless  otherwise  provided,  governed 
by  the  law  of  the  foreign  country  in  which  it  is  made. 
But  this  will  not  wholly  oust  the  jurisdiction  of  the 
Courts  of  the  assured's  domicile  (71),  and,  if  the  in- 
surers have  an  office  within  that  domicile  for  the 
receipt  of  premiums,  service  on  their  agent  there 
will,  it  seems,  be  permissible  (0). 

Where  an  assignment  was  made  abroad  of  an 
English  life  policy,  and  the  assignor  and  assignee 
were  domiciled  abroad,  the  validity  of  the  assign- 
ment was  determined  by  the  law  of  the  place  where 
the  assignment  was  made  ( />). 

Policy  of  When  a  policy  is  granted  by  a  foreign  company 

comiMiny  doing  Carrying  on  business  within  the  realm,  the  contract 
bu8incB8  here,  ^yi  ^^  j^gj^  ^^  j^q  made  at  the  head  office  abroad  of 
such  company  if  the  consent  to  issue  it  must  be  and 
is  there  given  {q),  and  it  may  be  sued  on  there.  Con- 
sequently, where  a  person  with  English  domicile  takes 
out  a  policy  from  such  a  company,  it  would  seem 
that  payment  of  the  amount  thereof  under  judgment 
in  the  domestic  forum  of  the  company  to  the  adminis- 
trator within  such  forum  of  the  assured,  would  be  a 
bar  to  any  suit  for  the  recovery  of  the  amount  of  the 
policy  in  the  domicile  of  the  insured  (r). 

(w)  Phinney  v.  Mutual  Life,  dre.,  6y  Fed.  Rep.  493. 

(n)  Parken  v.  Boyal  Exchange,  8  C.  S.  C.  (2nd  series)  365. 

(o)  M'CuUagh  v.  Yorkshire  JtMurancc  Co.,  i  Cra^-ford  &  Dix 
(Ir.  (Mrc.  Rep.),  264. 

(p)  Lee  V.  Abdyy  17  Q.  B.  D.  309,  34  W.  R.  653  ;  see  alao  Mutual 
Life  Co.  V.  Allen,  52  Am.  Rep.  247,  138  Mass.  24. 

(q)  Equitable  Life  Co.  of  the  U.  S.  v.  PerrauU,  26  Lr.  Can.  Jur.  382. 
Parken  v.  Royal  Exchange  (1846),  8  C.  S.  C.  (2nd  aerios)  at  372.  Bed- 
path  V.  Sun  Mutual  Co.,  14  Lr.  Can.  Jur.  90.  Von  Savigny,  Conflict 
of  Laws,  tr.  by  Guthrie  (2nd  ed.),  156,  215,  265,  and  notes. 

(r)  Equitable  Life  Co,  of  the  U.  8.  v.  PerrauH,  svpra,  a  yery  full 
case. 
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Where  the  policy  is  foreign,  and  no  provisions  are  Foreign 
made  therein  as  to  the  place  of  payment,  &c.,  demand  Spirent, 
must  be  made  at  the  head  office  abroad  before  the 
company  can  be  considered  in  default  (s),  since  the 
loctis  contractus  is  locvs  solutionis  unless  expressly 
otherwise  provided  (t).  But  in  case  of  insolvency,  the 
creditor  on  a  policy  would  be  entitled  to  rank  in  his 
own  forum  against  any  funds  deposited  within  its 
jurisdiction  (w),  and  generally  having  got  judgment 
on  his  policy  here  or  abroad,  in  accordance  with 
the  law  governing  it,  would  be  entitled  to  rank 
as  a  secured  or  unsecured  creditor  (according  to  the 
terms  of  his  policy)  on  the  assets  of  the  company 
here  {x). 

If  the  assured  wants  a  contract  with  a  foreign  com-  Condiuon 
pany  to  be  governed  by  the  law  of  his  own  country,  ^{S.*' 
he  should  have  a  provision  to  that  effect  inserted  in 
the  policy,  which  will  be  effectual  to  oust  the  lex  loci 
contractus  (y).     If  he  thinks  the  foreign  law  more 
favourable  to  him,  he  can  contract  accordingly. 

In  dealing  with  foreign  companies,  it  is  necessary, 
in  order  to  avoid  such  an  inconvenience,  to  see  that 
the  policy  contains  a  provision  that  payment  on  it 
shall  be  made  in  the  domicile  of  the  assured,  since  in 
a  foreign  contract  the  locus  solutionis  is  foreign  too 
unless  otherwise  stipulated  (z). 

Perhaps  the  best  example  of  the  mode  in  which  the  ProTision  for 

,  .    .         r  1  -    •       policies  in 

msurance  companies  can  make  provision  for  policies  differout  juris- 
in  different  jurisdictions  is  to  be  found  in  the  special  ***°"**°^ 
Act  of  the  Scottish  Widows'  Fund,  a  company  domi- 
ciled in  Scotland,  wherein  it  is  provided  that  every 

(*)  Equitable  Life  Co.  of  the  V.  8.  v.  Perrault,  26  Lr.  Can.  Jur.  382. 

(0  Parken  v.  Royal  Exchfingc,  8  C.  S.  C.  (2nd  series)  365-375. 

(tt)  Orr  Ewing  v.  Orr  Ewiiig,  21  Sc.  L.  R.  423,  11  C.  S.  C.  (14th 
series)  600.     Equitable  Life  Co.  v.  Perta\Utj  ubi  supra. 

(x)  Thurbum  v.  Steward,  U  R.  3  P.  C.  478,  40  L.  J.  P.  C.  5,  19 
W.  R.  678. 

(y)  Robinson  v.  Bland,  2  Burr.  1077. 

(2)  Parken  v.  Royal  Exchange,  supra,  per  Lord  CockbiinL 

2  O 
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Law  as  to 

deposit 

inefficacious. 


Scotch  law. 


policy  effected  with  any  person  described  as  of  any 
place  in  England  or  Ireland  shall  be  deemed  a  policy 
eflFected  with  a  company  having  its  head  office  in 
London  or  Dublin  respectively,  even  though  it  should 
appear  on  the  face  of  the  policy  that  it  was  not  in 
fact  effected  in  England  or  Ireland  (a).  S,  56  of  the 
same  Act  contains  a  further  provision  to  the  same 
end,  that  assignments  and  discharge  of  policies  of  the 
society  executed  outside  the  United  Kingdom. shall 
be  valid  and  effectual  if  made  and  executed  according 
to  the  usual  mode  of  making  and  executing  such 
documents  in  the  United  Kingdom,  or  in  the  place 
where  the  same  shall  have  been  made  and  executed. 

The  statutory  requirement  that  every  life  insiu'ance 
company  should  deposit  ;^2o,ooowith  the  Accountant- 
General  applies  equally  to  all  companies,  firitish  or 
foreign ;  but  as  there  is  no  provision  insisting  that 
companies  not  domiciled  within  the  jurisdiction 
should  keep  the  fund  deposited  after  they  have 
satisfied  the  test  by  the  Act  provided,  the  assured 
has  no  guarantee  that  a  fund  will  remain  in  this 
country  to  satisfy  his  claims  (&).  In  the  case  of 
large  foreign  companies  it  seems  to  be  the  practice 
to  lodge  assets  with  trustees  within  this  country  to 
answer  claims  there  arising.  This  procedure  pro- 
vides funds  upon  which  judgment  may  be  executed 
within  the  domicile  of  the  assured,  or  on  which  he 
may  rank  as  a  creditor,  but  does  not  obviate  the 
necessity  of  the  provisions  already  mentioned  as  to 
the  law  which  is  to  govern  the  construction  of  the 
contract  (c).  It  may,  however,  be  observed  that  in- 
surance law  varies  little  throughout  those  countries 
where  insurance  is  practised. 

In  Scotland  jurisdiction  on  a  foreign  policy  can  be 
with  certainty  created  if  doubt  arises  by  arrestment 

(a)  The  Scottish  Widows'  Fund  Art.  1882  (45  &  46  Vict.  c.  Ixxv.) 
8.  55.     Laidlmv  v.  Provident  Plate  Olasa,  drc,  2-j  Sc.  L.  Jl.  354. 
(6)  33  &  34  Vict.  c.  61,  s.  3. 
(c)  Ex  parte  />ter,  18  Q.  B.  D.  660. 
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of  funds  of  the  foreign  insurer  within  the  jurisdic- 
tion {(l).  An  English  company  dealing  in  Scotland 
by  an  agent  not  allowed  to  do  more  than  give  interim 
receipts  must,  it  seems,  be  sued  in  England  (e).  So 
also  when  the  company  was  English,  and  a  con- 
ditional policy  was  granted  in  Australia  (/);  and  in 
another  case  suit  was  brought  in  England  on  a  policy 
granted  by  an  English  company  on  property  in 
Minnesota  (g). 

If  the  insurer's  agents  in  the  country  of  the  assured  Test  when 
have  power  to  effect  a  complete  contract  there  with-  ^e^ns  ^^ 
out  reference  for  consent  to  the  foreign  head  oflSce,  'owign. 
the  contract  will  not  be  foreign  (7^),  and  will  be  valid 
Avhere  made,  even  though  forbidden  by  a  monopoly 
within  the  domestic  forum  {i)  of  the  insurers. 

Where  the  company  and  the  contract  are  both  Proceeding» 
foreign  judgment    may  be    obtained   in    the  ^oci«  ^nd  comp^ny^' 
contractus,  and  then  proceeded  on   in   the   English '<>'®^°- 
courts  (^•),  and  a  winding-up  order  may  be  obtained 
against  a  registered  company  even  though  the  per- 
sons, property,  management,  and    directorship    be 
abroad,  provided  that  it  is  a  company  which  at  the 
outset  contemplates   some  description  of  business 
in  this  country,  even  although  in  substance  all  its 
operations  may  be  abroad  (Z). 

It  has  been  laid  down  by  the  Irish  Courts  that  a 

{d)  Parken  v.  Boyal  Exchange y  8  C.  S.  C.  (2nd  series)  365. 

\e)  Mackie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 

(/)  BoMiter  V.  Trafalgar  Life,  27  Beav.  377. 

ig)  Kelly  v.  London  and  Staffordshire  Co.,  i  Cababe  &  Ellis  47. 

{h)  Albion  Insurance  v.  MtUsy  3  Wilson  &  Shaw  (Sc.)  218,  233, 
I  D.  &  CI.  (H.  L.)  242. 

(f)  Same  case,  followed  in  St.  Patrick  Co.  v.  Brdiner,  8  C.  S.  C. 
(ist  series)  51. 

{k)  Which  can  now  be  done  under  R.  S.  C.  1883,  Ord.  iii.  r.  6,  and 
Ord.  xiv.  Qrani  v.  Easton,  53  L.  J.  Q.  B.  68,  49  L.  T.  N.  S.  645,  32 
W.  R.  239. 

{I)  Bulkeley  v.  Schntz,  L.  R.  3  P.  C.  764.  Bateman  v.  Service,  6 
A  pp.  Cas.  386,  sC)  L.  J.  P.  C.  41,  44  L.  T.  N.  S.  436.  Princess  of  Reuss 
V.  Bos,  L.  R.  5  H.  L.  176,  40  L.  J.  Ch.  655,  24  L.  t.  N.  S.  641,  reported 
also  as  Re  General  Land  Credit  Co.,  5  Ch.  App.  363,  22  L.  T.  N.  S.  454, 
18  W.  R.  505. 
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company  which  holds  an  office  in  a  foreign  country 
for  the  receipt  of  premiums,  where  the  entire  con- 
tract is  made  and  where  the  office  is  still  open  for 
future  contracts,  does  by  such  contract  enter  into  an 
engagement  that  for  all  purposes  of  suit  their  office 
shall  be  deemed  their  dwelling-house  (m).  Formal 
completion  of  the  contract  at  the  head  office  will  not 
make  any  difference,  as  the  holding  open  office  is  an 
undertaking  that  the  office  is  to  be  deemed  their 
residence,  not  only  for  recept  of  premiums,  but  also 
for  enforcing  the  contract  (7i).  But  as  before  men- 
tioned an  action  has  been  brought  in  England  on  a 
policy  granted  by  an  English  company  (through  a 
broker)  in  Minnesota  (o),  and  in  New  York  State  on 
a  policy  there  granted  on  property  in  Canada  (p). 

Service  of  writ  Substituted  service  has  been  allowed  on  an  agent 
on  company.  .^  Dublin  of  an  English  company  who  had  received 
some  of  the  premiums  for  them,  the  company  refusing 
to  appear  in  Ireland  and  requiring  suit  in  England  {q). 
But  under  Rules  of  Court  (r)  a  policy  effected  in 
England  with  a  Scotch  or  Irish  company  cannot  be 
sued  on  here  even  if  the  contract  is  made  at  the 
company's  office  here ;  for  there  is  no  power  to  allow 
service  of  a  writ  out  of  the  jurisdiction  in  actions  for 
breach  of  contract  under  Ord.  xi.  r.  8,  where  the 
defendant  is  domiciled  in  Scotland  or  Ireland  (s). 

When  a  company  with  head  office  in  England  was 
sued  in  Ireland  and  served  in  England  in  accordance 

(m)  Moloney  {Exor.)  v.  TuUoch,  i  Joiies  (Ir.  £x.)  114.  Kellff  r. 
London  and  Stajfordshire,  i  Cababd  &  Ellis  47. 

(n)  Same  case.  And  see  Welsh  v.  Reynolda,  3  Ir.  Law  Bee.  N.  S. 
105. 

(0)  KeUy  Y.  London  and  Staffordshire  Fire,  i  Cababd  &  Ellis  47. 
Lycoming  Co.  v.  Ward,  90  111.  545. 

(p)  Equitable  Life  Co.  v.  Perrault,  26  Lr.  Can.  Jur.  382. 

(g)  M'CvUagh  v.  Yorkshire  Insurance  Co.  (1838),  I  Crawford  & 
Dix  (Ir.  Circ.  Kep.)  264.  Kelly  v.  London  and  Staffordshire  Fire,  1 
Cabab6  &  Ellis  47. 

(r)  R.  S.  C.  1883,  Ord.  xi.  r.  i  (e). 

(s)  Lenders  v.  Anderson,  12  Q.  B.  D.  50,  53  L.  J.  Q.  B.  104, 49  L.  T. 
N.  S.  537,  32  W.  R.  230.  Jones  v.  Scottish  Equitable,  17  Q.  B.  D.  421. 
Watkins  v.  ScoUish  Imperial,  23  Q.  B.  D.  285. 
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with  the  Irish  practice,  and  failed  to  appear,  the 
vaKdity  of  a  judgment  by  default  in  Ireland  was  held 
not  to  be  affected  by  proof  in  English  courts  that  the 
service  was  invalid  (t).  The  Court  will  allow  pro-  judgment, 
ceeding  on  the  foreign  judgment  under  Ord.  xiv.  of 
the  Rules  of  the  Supreme  Court,  1883  (u). 

Judgments  obtained  by  or  against  insurance  com- 
panies in  one  part  of  the  United  Kingdom  are  enforce- 
able in  any  other  part  of  the  kingdom  in  conformity 
with  the  provisions  of  the  Judgment  Extensions  Act, 
1880  (a;). 

(0  Shedey  v.  Professwnal  Life,  27  L.  J.  C.  P.  233  (Ex.  Ch.  1857). 
(tt)  See  R.  S.  C.  1883,  Ord.  iii.  r.  6.     OrarU  v.  EasUm,  S3  L-  J.  Q-  B. 
6S,  49  L.  T.  N.  S.  645,  32  W.  R.  239. 
(x)  31  &  32  Vict.  c.  54, 
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CHAPTER  XXIV. 

AGENTS. 

j^j^^  All  insurance  partnerships  or  corporations  must,  by 

necewary  to  all  their  verv  nature,  act  through  agents  (a).     But  the 

companies.  f,    .  °         V,        ,  i  mi 

powers  01  those  agents  vary  consideraDly.  Ihe  acts 
of  the  managers  or  directors  or  governing  body  of  an 
insurance  corporation  are  binding  on  the  corporation, 
unless  they  exceed  the  powers  of  the  corporation  as 
declared  by  the  instrument  constituting  it,  or  the 
particular  powers  by  such  instruments  accorded  to 
the  managing  body. 

But  such  companies  have  also  many  subordinate 
agents,  whose  powers  are  variously  limited,  and  who, 
while  they  cannot  any  more  than  the  managing 
body  bind  the  corporation  by  an  infringement  of  the 
articles  of  its  constitution,  are  still  further  disquali- 
fied from  many  acts  by  the  limitations  of  the 
authority  given  to  them  by  the  managing  body  (6). 

rowers  of  Persous  dealing  with   insurance   companies    will 

pi^^SuT'  he  deemed  to  have  notice  of  the  powers  of  their 
be  known.  managers,  whatever  the  mode  in  which  the  company 
is  constituted,  so  far  as  the  constitution  of  the 
company  defines  and  limits  the  same.  But  merely 
directory  provisions  therein,  which  are  only  for  the 
guidance  of  the  directors,  do  not  concern,  and  will 
not  affect,  persons  dealing  with  the  company  (c). 


(a)  Montreal  Assurance  v.  M^Gillitray,  13  Moore  P.  C.  Sy,  8  W.  R. 
165.     Brice,  Ultra  Vires  (2nd  ed.),  42. 

(6)  Jioyal  British  Bank  v.  Turquand,  6  £.  &  B.  327,  25  L.  J.  Q.  B. 
317  (Ex.  Ch.). 

(c)  Agar  v.  Aihenceum,  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P.  95,  6  W.  R. 
277.     Prince  of  Wales  Co.  v.  Same,  31  L.  T.  0.  8.  149. 
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And  it  is  good  law  that  **  the  powers  of  a  general  Authority  of 
agent  are  primd  facie  co-extensive  with  the  business  ^^^^^  **®°*- 
entrusted  to  his  care,  and  will  not  be  narrowed  by 
limitations  not  communicated  to  the  person  with 
whom  he  deals  "  (d)  except  on  some  such  ground  as 
the  notice  which  persons  dealing  with  a  company  must 
be  taken  to  have  of  such  powers,  where  they  are 
conferred  by  statute  or  other  instrument  constituting 
the  company. 

General    agency  does  not  give  an  authority  to  General  agent 
insure  or  impose  any  duty  to  do  so  (e).      It  is  not  tTprom*!^"^ 
within  the  ordinary  duty  of  an  insurance  agent  to  voucy. 
undertake  to  grant  a  policy,  and  such  an  under- 
taking will  not  bind  the  company  unless  the  agent 
was  specially  authorised  (/). 

But  where  a  company  issues  a  policy  in  pursuance  compaDy 
of  a  contract  made  by  one  assuming  to  be  its  agent,  ^ntrlSt  can- 
it  is  estopped  from  denying  the  agency,  and  is  bound  ^^^  d«°y 
not  only  by  the  contract  appearing  on  the  face  of 
the   policy,    but    by    that  actually   made    by    such 
agent  (g). 

The  representations  of  an  agent  having  authority  Repreeenta- 
to  solicit  insurances  and  receive  proposals  bind  the  bind'cw^ny. 
company  (A) ;    and  where  an  agent  of  the  insurer  Answere  by 
writes    the  answers  of   the  assured    for   him,    thej^^ured?*^ 
assured   is  presumed  to   have  read    such    answers 
before  signing  them.     But  if  the  agent  puts  his  own 
construction   on   facts   stated  by  the  assured,  and 
deduces  an  erroneous  answer,  which  he  writes  down 
assuring  the  applicant  that  it  is  the  proper  one  on 
the  facts  stated  and  the  one  the  insurer  wants,  the 

{d)  Insurance  Co.  v.  Wilkinsony  13  Wall.  (U.S.)  222.     Ode  v.  Levns, 

-9  Q.  B.  730,  16  L.  J.  Q.  B.  119.     Shannon  v.  Gore  District  Mutual,  2 

U.  C.  (App.)  396.     Ihislings  Mutual  Co.  v.  Shannon,  2  Canada  394. 

(e)  French  v.  Backhouse,  5  Burr.  2728. 

(/)  Linford  v.  Provincial  Horse  and  Cattle  Co.,  34  Boav.  291,  10 
Jur.  N.  S.  1066,  II  L.  T.  N.  S.  330. 

(g)  Abraham  v.  North  German  Ins.  Co.,  40  Fed.  Rep.  717. 

{h)  Splints  V.  Le/evre,  1 1  L.  T.  N.  S.  1 14.  Henderson  v.  Travellers, 
cf?c.,  65  Fed.  Rep.  438. 
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Wrong 
anBwen  by 
agent  for 
aunrcd. 


General  agent 
may  eontraot 
by  writing. 
Local  agent 
may  not  walre 
proof  of  lorn. 


Del  credere. 


insured  is  not  precluded  by  his  warranty  from  show- 
ing the  circumstances  under  which  the  answer  was 
made  (t). 

Where  the  answer  to  a  question  is  a  misstatement 
of  fact  material  to  the  policy  and  the  agent  in 
filling  in  the  false  answer  to  the  question  was 
acting  as  agent  of  the  insured,  the  insured  will  be 
taken  to  have  read  and  adopted  the  answer  and  the 
policy  will  be  void  (/). 

The  general  authority  given  to  the  agent  of  an 
insurance  company  extends  to  the  making  of  con- 
tracts by  writing  (k).  But  a  local  agent  with  authority 
to  issue  and  deliver  policies  and  to  collect  premiums 
has  no  authority  to  waive  proof  of  loss  (I). 

Del  credere  agents,  who  are  commissioned  to  insure 
may  insure  as  owners,  and,  if  sued  for  premiums  in 
case  of  a  loss,  can  set  off  the  amount  of  the  policy  (m). 
But  if  they  describe  themselves  in  the  policies  as 
agents,  though  they  may  be  liable  for  the  premiums 
they  are  not  liable  as  insurers  (n). 

If  the  general  agent  of  a  company  makes  an  unwise 
contract  for  them,  or  is  satisfied  with  answers  in  pro- 
posals which  ought  not  to  have  been  deemed  satis- 
factory, in  these  and  many  more  supposable  cases 
(collusion  on  the  part  of  the  person  seeking  insur- 
ance being  out  of  the  question)  the  company  will  be 
clearly  bound,  because  in  all  the  supposed  cases  the 
agent  would    be    acting  within    the  scope  of  the 

(0  New  York  Life  v.  Fletcher,  lo  Davis  (Sup.  Ct.  U.  S.)  5 19.  Mutual 
Benefit  Life  v.  Bobinson,  58  Fed.  Bep.  723. 

(;)  Life  and  Health  Asm.  v.  Yale,  6  F.  437  Ct.  of  Sees.  M*MiUa% 
v.  Accident  Ins.  Co.  (1907),  S.  C.  484  Ct.  of  Sess. 

(k)  Davies  v.  National  Fire,  drc.  Co.  (1891),  A.  C.  485,  65  L.  T. 
560,  60  L.  J.  P.  C.  73. 

{I)  Harrison  v.  Hartford  Fire,  59  Fed.  Kep.  732.  Qenung  v. 
Metropolitan  Life,  60  Hun.  N.  Y.  429. 

(m)  WienhoU  v.  Roberts,  2  Camp,  N.  P.  586.  Koster  v.  Eawn, 
2  M.  &  S.  112. 

(n)  Baker  ▼.  Langhom,  4  Camp.  396. 
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£tubhority   which  the    company  held    him    out    as 
possessing  (o). 

If  it  be  within  the  scope  of  an  agent's  authority  Misropresenta- 
to  make  representations  at  all,  with  the  view  of  pro-  ^tb^^e^ew 
curmg  a  policy  or  a  renewal  of  premiums,  then  if  in  todo  bnaincM. 
the  course  of  the  exercise  of  that  authority  he  made 
a  false  representation,  his  principals,  the  insurance 
company,  would  have  to  make  it  good  or  return  the 
premiums  (p). 

If  an  agent  acts  so  as  to  bind  his  company,  and  Agent  dis- 
does  so  in  disobedience  of  orders,  he  will  be  liable  to  jSSl°f  iiawJ."' 
the  company  for  the  loss  (q). 

If  a  general  agent  gives  grace  for  the  payment  of  General  t^ent 
overdue  premiums,  the  company  will,  it  seems,  be  S^e  tor^payinff 
bound,  and  if  not  bound,  if  the    directors   receive  premiuDM. 
the  agent's  accounts  with  the  entry  of  acceptance  of 
overdue  premiums  without  objection,  they  will  ratify 
his  act  (r). 

But  even  a  general  agent  cannot  extend  time  for  General  agent 
payment  of  premiums  in  the  face  of  a  condition  in  ^^e^o^  paying 
the  policy  that  no  waiver  of  any  condition  shall  be  ^"Se^cOTdi- 
valid  unless  made  at  the  head  office  and  signed  by  tion  to  con- 
an  officer  of  the  company  (s),  *"^' 

If  the  company  is  a  foreign  company,  its  general  General  agent 
agents  must,  for  the  purpose  of  receiving  premiums,  com^nyfniiy 
be  regarded  in  the  same  light  as  the  company  itself,  «pre«ntB 

o  o^  IT      •^  '  company  an  to 

and  knowledge  and  information  brought  home  to  such  receiving 
agents  is  the  same  as  if  made  and  brought  home  to  p'®™*'*""*- 
the  company  itself  (t), 

(o)  Montreal  Awurancc  Co,  ▼.  M'QiUivray,  13  Moore  P.  C.  87-124, 
8  W.  R.  165. 

(p)  KeUkweU  ▼.  Refuge  Ins.  Co.  (1908),  i  K.  B.  545  C.  A.,  per 
Phillimore,  J.  (1(^7),  2  K.  B.  246. 

iq)  Washington  Fire  and  Marine  v.  Chesebro,  35  Fed.  Rep.  477. 

(r)  Moffat  V.  Beliance  Mutual  Life,  45  U.  C.  (Q.  B.)  561.  Aciff 
V.  Union  Mutual  Life,  45  U.  C.  (Q.  B.)  593. 

(*)  Marvin  v.  Universal  Life,  39  Am.  Rep.  657,  85  N.  Y.  278. 

(i)  Wilson  V.  Qenesee  Mutual,  16  Barb.  (N.  Y.)  511.  Campbell 
▼.  National  Insurance  Co.,  24  U.  C.  (C.  P.)  133,  144.  Moffat  ▼. 
Rdiance  Mutual  Life,  45  U.  C.  (Q.  B.)  561. 
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Director 
appoiutcd  to 
select  ageutfl 
at  a  com- 
mlaslon. 


Agreement  by  Ifc  is  iiot  within  tho  power  of  directoFs  of  an 
com^BrilJli^to' i^^surance  company  to  agree  with  an  agent  (i)for 
agent  after       continuance  of  payment  to  him  after  retirement  from 

agency  ceased.  «    ^   ''  .     .  .  ,-   . 

the  agency  of  a  commission  on  premiums  on  pohcies 
effected  through  him  and  in  force  at  his  retirement, 
if  there  is  no  condition  that  he  shall  continue  in 
the  agency  for  a  stipulated  time,  nor  that  the 
commission  shall  cease  if  the  premiums  cease  to  be 
paid ;  or  (2)  for  allowance  of  commission  on  pre- 
miums to  his  wife  and  children  after  his  death 
during  the  agency  (u). 

An  agreement  appointing  a  director  of  a  life- 
assurance  company  to  select  agents  and  medical 
referees  for  the  company,  the  director  to  be  paid  a 
commission  on  policies  effected,  is  not  a  contract  of 
service  within  the  exceptions  to  s,  29  of  the  Joint- 
Stock  Companies  Act  (7  &  8  Vict.  c.  no),  which 
enacts  that  all  contracts  between  directors  and  com- 
panies in  which  the  director  is  interested  are  void. 
Consequently  such  agreement  is  void,  and  such 
director  can  recover  nothing  on  it  (v). 

By  the  Joint-Stock  Companies  Act,  1862,  s.  57,  a 
director  vacates  his  office  if  he  is  concerned  in  or 
participates  in  the  profits  of  any  contract  with  the 
company. 

If  a  director  makes  a  contract  in  fraud  of  the 
company  with  a  person  cognisant  of  the  fraud,  such 
a  contract  is  void  even  in  the  hands  of  an  assign  for 
value  who  is  totally  innocent  of  the  fraud  (x). 

The  large  powers  given  to  insurance  agents  in  the 
United  States,  where  in  many  cases  they  represent 
their  companies  for  all  the  purposes  of  an  insurance 


Contract  by 
director  In 
fraad  of 
company  void 
against  |nir- 
chaser  for 
Yalue. 

Larger  powers 
of  agents  in 
America  than 
England. 


{u)  Lewinc's  Case,  Reillv  (Alb.  Arb.)  174,  15  S.  J.  828.  M'Clure's 
Claim,  5  Ch.  App.  7^7,  39*L.  J.  Ch.  685,  23  L.  T.  N.  S.  685,  18  W.  R. 
1122. 

(v)  Poole  V.  National  Promncial  Life,  27  L.  J.  Ex.  219. 

(x)  Aihenceum  Life  Adsurance  v.  Podey,  3  De  G.  &  J.  294,  28 
L.  J.  Ch.  119,  I  Giff.  102,  5  Jur,  N.  S.  129. 
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business,  and  can  therefore  bind  them  to  an  almost 
unlimited  extent  within  the  scope  of  such  business, 
render  the  American  cases  generally  unsafe  guides 
in  this  country,  where  powers  of  a  much  more 
limited  character  are  given  to  the  local  agents  of 
insurance  companies  (y). 

Where  an  agent  is  held  out  as  having  authority,  ostensible 
no  private  instructions  can  prevent  his  acts  within  J^nfled^bj**' 
the  scope  of  that  authority  from   binding  his  prin-  private 
cipal ;  where  his  authority  depends,  and  is  known 
by  those  dealing  with  him   to   depend,  on  written 
mandate,    it    may    be    necessary     to    produce    or 
account  for  the  non-production  of  that  writing  in 
order  to  prove  what  was  the  scope  of  the  agent's 
authority  (z). 

An   agent  who   answered    an    advertisement    for  Extent  of 
agents  to  represent  an  insurance  society,  and  re-  H^ent  wuhoat 
ceived  a  reply  that  the  directors  had  appointed  him  ?J!^,**Jtj^,^ 
agent,   but  got  no   special  instructions  as   to    the 
nature  of  his  duties  or  the  extent  of  his  authority, 
and  no  directions  as  to  receiving  or  refusing  notices 
of  withdrawal,   or  as    to    transmitting   information 
thereof  to  headquarters,  was  held  by  Vice-Chancellor 
Wood  a  sufficient  agent  for  the  purpose  of  receiving 
such  notice,  so  that  notice  to  him  would  be  notice 
to  the  company,  and  the  person  who  had  given  such 
notice  was  held  entitled  to  be  struck  off  the  list  of 
shareholders  (a). 

Where  an  authorised  agent  to  whom  notice  is 
given  is  also  solicitor  to  the  party  giving  it,  and 
receives  the  notice  as  such  solicitor  for  the  purpose 
of  transmitting  it  as  agent,  the  notice  is  eflfectual  in 
both  capacities,  and  the  company  are  bound  though 

(y)  Western  Asffiirancc  Co.  v.  Provincial^  26  Grant  (U.  C.)  561. 
Ocniing  v.  AletropoliUtn  Life,  60  Hun.  N.  Y.  429. 

(z)  National  Bolivian  Navigation  Co.  v.  Wilson ,  5  A  pp.  Cas.  176, 
209,  43  L.  T.  N.  S.  60,  per  Lord  Blackburn.  Montreal  Asaurancc  v. 
M'QUlivray,  13  Moore  P.  C.  87,  121,  8  W.  R.  165. 

(a)  Hawihomt^a  Case,  31  L.  J.  Ch.  625. 
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Mistaken 
iDBtructloDB. 
Company 
bound. 


the  notice  be  not  in  fact  sent  to  them  by  their 
agent  (h). 

A  mere  casual  notice  will  not  suffice ;  it  must  be 
notice  to  the  agent  as  agent  (c)  in  the  course  of 
business  (rf). 

An  agent  may  bind  his  company  by  acting  on  in- 
structions erroneously  delivered,  and  a  company 
have  been  held  bound  by  an  adjustment  effected  by 
an  agent  instructed  by  telegram  to  decline,  which 
word  was  in  transmission  altered  to  ^  decide "  (r), 
that  giving  him  ostensible  authority  to  do  what 
he  did. 

If  a  clerk  of  the  company  gives  a  receipt  for  a 
premium,  they  will  be  bound  even  if  no  policy  had 
been  issued  at  the  time  of  fire  (/). 

Although  an  agent  cannot  delegate  his  authority, 
there  are  many  things  which  he  may  do  through  a 
sub-agent,  and  which  are  valid  when  so  done ;  for 
example,  where  a  proposal  for  a  life  policy  was 
accepted  on  behalf  of  an  insurance  company  by 
their  agent  abroad,  who  acted  in  the  transaction 
through  the  medium  of  a  sub-agent,  and  the  pre- 
mium was  paid,  it  was  held  binding  on  the  company, 
although  the  agent  had  no  authority  to  appoint  a 
sub-agent  (g). 

Company  Where  a  company  by  its  agent  receives  money  for 

bound  by  nets    ^j^  insuraucc,  and  a  fire  happens  before  a  policy  is 

of  agent  wbera    .  '  -n  ,       ,.    ,  ,  i  t        i 

intoniion  to      issued,  the  company  will  be  liable,  even  though  the 
anoti^r'offlce.    insurcd  intended  to   insure  in  another  office,  and 


Agent  acting 

throngb 

Bub-ageut. 


(6)  Gale  v.  Letois,  16  L.  J.  Q.  B.  119,  10  W.  R.  572. 

(f)  Edwards  v.  Martin,  i  Kq.  121,  35  L.  J.  Ch.  186,  13  L.  T.  N.  S. 
236,  14  W.  R.  25.     Gale  v.  Leuns,  9  Q.  B.  730. 

{d)  North  British  v.  HalleU,  7  Jur.  N.  S.  1263,  9  W.  R.  88a  Haw- 
thorne's Case,  supra. 

(e)  Provincial  Co.  v.  Roy,  2  Stephens  Quebec  Digest,  400. 

{/)  Pare  vi  Scottish  Imperial  Co.,  2  Stephens  Quebec  Digest  410. 
Duval  V.  Northern  Co.,  do.  410. 

(g)  Rossiter  v.  Trafalgar  Life  Co.,  27  Beav.  377.  Intematumal 
Trust  Co.,  V.  Norwich  Union,  71  Fed  Rep.  81. 
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inadvertently  accepted  the  receipt  supposing  it  to  be 
the  receipt  of  such  other  office.  Thus  W.,  as  agent 
of  the  Commercial  Union  Company,  accepting  an 
insurance  by  M.  in  that  office,  W.,  without  M.'s 
knowledge,  ceased  to  be  such  agent  and  became 
agent  for  the  European  Company,  and,  on  M.'s 
application  for  a  fresh  policy,  W.  gave  him  a  printed 
receipt,  filled  up  for  a  policy  for  a  month,  until  a 
regular  policy  should  be  made  out.  M.  did  not  at 
first  discover  that  the  receipt  was  on  behalf  of  the 
European  Company,  but  when  he  did,  he  wrote  to 
W.,  saying  he  should  require  to  be  satisfied  of 
their  respectability  and  standing.  Before  any  policy 
was  made  out,  the  premises  were  burnt,  and  the 
European  office  refused  to  pay,  but  M,  was  held 
entitled  to  recover  (A). 

Where  an  application  is  accepted  by  the  company,  credit  of 
but  the  premium  only  credited  to  the  agent  in  the  J^^"™*° 
books  of  the  applicant,  the  company  cannot  be  made  ^™p!°^  J*^* 
to  issue  a  policy  or  pay  on  the  footing  of  its  issue,  if  poucy. 
prepayment  of  premium  is  a  condition  precedent  and 
there  be  no  proof  that  credit  was  intended  (z),  and 
the  sending  of  a  receipt  by  the  agent  without  actual  written 
receipt  of   the   money  will   not    complete    such    a^^nrinefloc- 
contract.     The  receipt  is  a  "  mere  acknowledgment  Jll^*,^^^^'*'^ 
in  abeyance  "  (i).  o'  money. 

A  man  who  is  and  is  known  to  be  an  agent  only  Agent  to 
for  effecting  insurances  by  policy  on  payment  of  ap^ucyon 
premium  cannot  effect  a  parol  insurance,  nor  dispense  5*J™®JJ^  g'^. 
with  prepayment  of  premium ;  and  if  he  does  such  not  insure  by 
a3ts  they  will  not  bind  the  company  (l),  but  will  be  SuI^nM  with 
tUtra  vires  and  void  as  not  being  within  the  scope  of  p'*^™®'^'- 
his  authority.     Where  a  premium  due  was  paid  by  Payment  by 
cheque  to  B.,  an  agent  of  the  insurers  authorised  to  agent  Vhoee 

{h)  Mackie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 
(1)  Walker  v.  Provincial,  7  Grant  (U.  C.)  137,  8  Grant  (U.  C.)  217. 
{k)  8  Grant  (U.  C.)  219,  per  Robinson,  C.J. 

{I)  Montreal  Assurance  Co.  v.  M'QUlivray,  13  Moore  P.  C.  87,  124, 
8  W.  R.  165. 
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bankings 
account 
overdrawn 
Buffident. 


Agent  Insaring 
himself. 


receive  premiums,  and  the  cheque  was  credited  to 
B.*s  account,  which  was  overdrawn,  this  was  held 
payment  to  the  company,  and  the  company  could 
not  either  avoid  the  policy  or  maintain  an  action 
for  the  premium.  The  cheque,  of  course,  was 
honoured  (m),  and  an  agent,  of  course,  is  only 
bound  to  hand  over  an  equivalent,  not  the  money 
received  (n). 

An  insurance  agent's  authority  does  not  empower 
him  to  grant  an  insurance  in  his  own  favour  binding 
on  his  principals,  even  if  it  be  a  second  insurance, 
and  the  prior  policy  has  been  granted  with  the 
express  sanction  and  approval  of  the  company. 
His  business  is  to  represent  the  insurance  company 
in  dealing  with  others.  In  insuring  himself  he 
would  have  to  act  in  two  capacities  (o). 

Ag«nt  cannot  Evcn  wherc  an  agent  is  allowed  to  insure  himself 
IgMMt^flre**"  ^^^^  ^^®  company  for  which  he  is  agent,  he  cannot 
beyond  go  insurc  for  a  sum  exceeding  the  limit  fixed  by  the 

rule  of  the  company  (p). 

If  an  agent  takes  an  assignment  of  a  policy,  and 
credits  the  company  with  the  premiums  after  forfei- 
ture has  occurred,  the  policy  will  be  invalid,  but  an 
action  will  lie  at  law  for  their  return  if  the  forfeiture 
is  enforced  {q\. 


company  a 
limit. 


Agent  taking 
assignment 
of  policy  and 
crediting 
company  with 
premiums 
after  for- 
feiture. 

Agent  taklnor 
oat  policy  in 
whlcli  he  was 
Interested 
without  dis- 
closing such 
interest,  policy 
was  void. 


An  authorised  agent  of  an  insurance  company 
received  and  accepted  an  application  and  negotiated 
an  insurance  as  agent  for  the  company  on  property 
of  which  he  was  one  of  the  owners,  and  communicated 
the  transaction  to  his  principals  without  disclosing 
his  interest,  and  on  receiving  the  policy  handed  it 
to  the  person  named  in  the  policy  as  being  assured 

(w)  FAna  Life  Co.  v.  areen,  38  U.  C.  (Q.  B.)  459. 
in)  See  Bridges  v.  Garrett,  L.  R.  5  C.  P.  451,  39  L.  J.  C.  P.  2CI, 
22  L.  T.  N.  S.  448,  18  W.  R.  815. 

(o)  While  V.  Lancashire  Insurance  Co.,  27  Grant  (U.  C.)  61. 
{p)  Tucker  v.  Provincial  Insurance  Co.,  7  Grant  (U.  C.)  122. 
(2)  BuHeed  v.  West  0/  England  Co.,  5  Ir.  Ch.  553. 
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thereby.  The  policy  was  on  that  ground  held  void, 
and,  the  contract  being  one,  other  interests  fell 
too  (r). 

There  seems  to  be  some  authority  for  saying  that  communica. 
the  communications  between  the  insurers  and  their  fMur^'' a^" 
agent  are  privileged  if  they  form  part  of  the  pre-  •^®"i};J^®° 
liminary  investigation   of  the  insurers  made  with 
reference  to  the  case  (s). 

An  agent   for  two  insurance   companies  having  Agents  for 
authority  from  one   to  accept   marine  risks   to  an  ^avJ^ww  to 
amount  not  exceeding  $cooo,  accepted   a  marine  J^-^Mare one 

.,-A  -i././  1  in  the  other. 

risk  for  $7700  m  favour  of  that  company,  but  re- 
insured for  $2700  in  the  other,  and  directed  a  clerk 
to  enter  a  memorandum  to  that  effect  in  the  books 
of  the  second  company,  but  gave  no  notice  to  that 
company  until  after  a  loss  occurred.  The  re-insuring 
company  was  held  not  entitled  to  recover  back  the 
amount  of  re-insurance  which  had  been  paid  by  the 
agent  on  a  loss,  without  proof  that  the  agent  acted 
medd  fide  in  effecting  the  re-insurance,  or  did  not 
conform  to  the  rules  of  his  principals  known  to  the 
re-assured  (t), 

A  practice  of  the  agents  of  two  companies  to  effect  settlement  of 
re-insurances  without  immediate  payment  of  pre-  month"™^  " 
miums,  but  on  a  monthly  balance  of  accounts  un-  J^^l^J,  ^^,q 
sanctioned  by  the  company,  and  whereof  they  had  no  agents, 
notice,  this  re-insurance  account,  not  being  sent  up 
to  headquarters,  is  not  binding  on  the  companies  (ic). 

Fire  and  life  assurances   are   carried   on   to   anconrts 
enormous  extent  through  local  agencies,  and  not  by  support 
direct  dealings  with  the  officers  of  the  companies  at  [^^^'J^^^i 

(f)  Bin  V.  Washington  Marine,  41  Barb.  (N.  Y.)  353. 

(/»)  Paeifi4i  Mutual  Co.  v.  Butters,  17  Lr.  Can.  Jiir.  309.  See  Baker 
V.  L.  S.  W.  B.,  L.  R.  3  Q.  B.  91,  37  L.  J.  Q.  B.  53,  16  W.  R.  126. 
Orant  v.  Etna  Co.,  11  Lr.  Can.  iic\).  128. 

(/)  Canada  Insurance  Co.  v.  Western  Insurance.  Co.,  26  Grant  (U.  C.) 
264. 

(«)  Western  Insurance  Co.  v.  Provincial  Insurajue  Co.,  26  Grant 
(U.  C.)  561. 
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their  headquarters  (a;).  It  is  consequently  of  the 
highest  importance  to  those  dealing  with  such  agents, 
and  the  Courts  are  inclined  to  insist,  that  the  assured 
should  not  run  the  peril  of  the  agent  neglecting 
strictly  to  perform  his  duty  (y).  For  if  a  poUcy  is 
to  be  held  vitiated  because,  in  a  manner  of  which 
the  assured  is  ignorant,  the  agent  goes  beyond  his 
authority,  no  insurance  effected  through  an  agent 
would  be  safe  (2).  In  America,  however,  the  Courts 
have  gone  so  far  as  to  hold  that  where  the  insurance 
agent  wrote  out  the  particulars  of  a  proposal,  and 
made  a  false  representation  as  to  the  facts  of  which 
the  assured  told  him  the  truth,  the  assured  could 
not  prove  his  parol  statement  as  against  the  written 
falsehood,  and  could  not  therefore  enforce  the 
policy  (a).  The  agent  doing  this  was,  however,  by 
stipulation,  the  agent  of  the  assured. 

Specific  performance,  it  would  seem,  may  be  had 
of  an  agreement  to  grant  a  policy  of  assurance,  pro- 
vided that  the  agreement  be  made  on  behalf  of  the 
company  by  an  agent  properly  qualified  to  do  so  and 
acting  within  the  scope  of  his  authority.  But  an 
ordinary  local  agent  has  no  authority  to  enter  into 
a  contract  to  grant  a  policy  without  the  sanction  of 
the  directors  of  the  company.  He  is  merely  an 
agent  to  receive  and  submit  proposals  made,  and  to 
inform  the  applicant  of  the  decision  of  the  directors 
on  his  proposal.  He  cannot  on  receiving  the  pre- 
mium say  with  binding  effect  that  a  policy  shall  be 
granted.  And  if  an  applicant  trusts  such  an  agent 
and  pays  him  the  premium  before  receiving  the 
policy,  he  has  no  equity  to  obtain  a  policy.  It  would 
be  otherwise  probably  with  a  renewal  premium  paid 

(x)  Mackie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  587. 

(y)  Wing  v.  Harvey,  «;  De  G.  M.  &  G.  26^,  23  L.  J.  Ch.  5*11,  2^ 
L.  T.  O.  S.  120,  18  Jur.  394.  2  W.  R.  379. 

(2)  Mackie  v.  European  Co.,  nbi  aupra. 

(a)  Bohrbach  v.  Qernmnia  Fire  his.  Co.,  20  Am.  Rep.  451.  462,  but 
see  Swan  v.  Watertown  1h9.  Co.,  96  Penn.  ^y.  Planters  Co.  v  Myers, 
30  Am.  Rep.  521. 
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to  such  agent,  whose  receipt,  unless  otherwise  stipu- 
lated, would  be  a  good  discharge  to  the  assured. 
If  the  premium  gets  to  the  company's  hands,  and 
(from  whatever  reason)  they  are  not  bound  to  issue 
a  policy,  they  must  return  the  premium  (&). 

Power  to  solicit,  receive,  and  report  applications  Authority  to 
will  not  imply  power  to  accept  them  or  bind  the  cations  is  not 
company,  his  principals,  by  stating  that  the  right  J^ept^^Jem. 
attached  at  a  certain  moment  (c).     Such  an  agent 
would  not  earn  his  commission  till  the  company  had 
inspected  the  property,  or  otherwise  decided  on  the 
character  of  the  risk,  and  would,  in  fact,  be  a  mere 
person  employed  to  obtain  business.    Even  if  he  has  AuthoHty 
power  also  to  receive  or  remit  premiums,  this  will  not  premTumB 
entitle  him  to  give  credit  for  the  renewal  premium  ^^^^o^rige 
beyond  the  time  limited  in  the  policy  (d).  giving  crediL 

The  local  agent  of  an  insurance  company  must  be  company 
treated  as  their  agent  to  communicate  with  persons  ^ent acting* 
effecting. insurances,  and  what  he  says  or  does  in  that  ^*'^  auiiiority. 
capacity  within  the  usual  limits  of  such  agency  must 
be  held  binding  on  the  company  {e). 

Delivery  to  local  agents  of  notice  of  fire  is  suflScient  Notice  to  a 

•  i«  -mm   ,  ..  .  1  local  assent. 

withm  a  condition  requiring  notice  to  the  company 
unless  the  policy  otherwise  stipulates  (/). 

Notice  to  a  local  agent  will  be  useless  when  the  whore  notice 
notice  ought  to  be  given  at  the  head  office  (g).  to  head  office, 
Verbal  notice  will,  however,  suffice  if  not  stipulated  ^u^^V**"** 
f^ainst  (A).  sufflcieut. 

(6)  Linford  v.  Provincial  Cattle  Co.,  1 1  L.  T.  N.  S.  330,  5  N.  R.  29, 
10  Jur.  N.  S.  1066,  34  Beav.  291.  Henry  v.  Agricultural  Muttial  In- 
surance Co.,  II  Grant  (U.  C.)  125.     i  Lindley  on  Partnership,  248. 

(c)  Stockton  V.  Fireman's  Ins.  Co.,  39  Am.  Rep.  277,  33  Ija.  Am.  577. 

\d)  Critcheit  v.  American  Insurant.  Co.,  36  Am.  Rep.  230,  53  Iowa 
404,  and  American  cases  there  collected.  Busleed  v.  W.  of  England, 
5  Ir.  Ch.  553.   London  and  Lan4Mshirc  v.  Fleming  ( 1 897),  App.  Cas.  459. 

(e)  PerUey  v.  Beacon  Ins.  Co.,  7  Grant  (U.  C.)  130. 

(/)  PeffpiU  V.  North  British  and  Mercantile,  i  Russ.  &  Gedd.  (Nov. 
Sco.)  219.     Butiervjorth  v.  Western  Insurance  Co.,  132  Mass.  489. 

ig)  Hendrickson  v.  Queen  Insurance  Co.,  31  U.  C.  (Q.  B.)  547. 

{h)  North  British  Insurance  v.  HaUeU,  7  Jur.  N.  S.  1263,  9  W.  R. 
880. 

2  H 
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forfeiture  by 
receipt  of 
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Verbal  notice  Notice  to  an  agent  if  he  has  power  (i)  to  receive 
sufflciienr  such  notice  will  bind  the  company,  even  though  the 
IgeutB^^  agent  received  such  notice  in  a  different  capacity,  and 
never  communicated  it  to  his  principals  (A;).  Mere 
knowledge  privately  obtained  by  a  party  connected 
with  the  company  wiU  not  suffice  (I).  The  notice  as 
regards  j6re  policies  need  not  be  in  writing  (m)  unless 
so  stipulated. 

Notice  to  Notice  to  directors  must  be  given  to   them    as 

directors.  ,    /    v 

such  (n). 

An  agent,  of  course,  cannot  waive  a  forfeiture  (o) 
in  the  face  of  a  condition  in  the  policy  that  it  shall 
not  attach  until  the  premium  is  paid,  and  that 
only  the  president  or  secretary  should  waive  a 
forfeiture  (p). 

But  if  the  directors  receive  premiums  through  a 
local  agent  after  a  forfeiture,  the  policy  will  be 
valid  (q). 

Although,  as  a  rule,  an  agent  cannot  waive  a  for- 
feiture, it  may  be  done  under  special  circumstances, 
as  in  the  following  case : — By  the  non-payment  of 
renewal  premium  at  the  stipulated  time  a  policy  of 
life  insurance  became  forfeited.  The  policy  provided 
that  payment,  if  made  when  overdue,  would  not  be 
considered  as  continuing  the  policy  unless  the  insured 
was  in  good  health  at  the  time,  but  by  the  practice  of 
the  company  the  agents  might  receive  payment  of 
such  premiums  and  issue  the  renewal  receipts  within 
thirty  days  after  the  stipulated  time,  provided  the 

(i)  Ex  parte  Henneasy,  i  Connor  &  Lawson  (Ir.)  559. 

(k)  Gale  V.  Lcwisy  9  Q.  B.  730,  16  L.  J.  Q.  B.  119. 

(/)  Tluympson  v.  Spcirs,  13  Sim.  469. 

(m)  Oalc  V.  Lewis,  supra^  where  no  written  notice  was  given. 

(n)  Hawthorne's  Claim,  31  L,  J.  Ch.  625,  6  L.  T.  N.  S.  574, 10  W.  R. 

572. 

(o)  Jacobs  V.  Equitable,  17  U.  C.  (Q.  B.)  35,  18  do.  14,  19  do.  250. 

(p)  Calhoun  v.  Union  Mutual,  3  Pugsley  &  Burb.  (New.  Brans.) 
13,  23.     Butterworth  v.  Western,  132  Mass.  49. 
t    (g)  Wing  v.  Harvey,  5  De  G.  M.  &  G.  205,  23  L.  J.  Ch.  511,  18  Jar. 
394,  23  L.  T.  120,  2  W.  R.  370. 
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insured  was  then  in  good  health.     It  was  held  that  Meaning  of 
the  proviso  as  to  the  insured  being  in  good  health  feared "  *° 
did  not  apply  to  his  actual  state,  but  to  the  general  "^"^^[^1, ». 
understanding  of  the  parties  and  their  consequent  *nd  waiver  by 
action  thereon.     Where,  therefore,  at  the  time  of*^^*** 
paying  the  premium  to  and  the  giving  of  the  receipt 
by  the  agent,  the  insured  had  in  fact  received  an 
injury  which  soon  after  resulted  in  death,  but  it 
clearly  appeared  that  no  danger  was  anticipated  by 
either  the  insured  or  his  medical  attendant,  or  by  the 
company  themselves,  who  had  made  inquiry  and  had 
full  knowledge  of  his  condition,  it  was  held  that  the 
payment  was  good  and  the  forfeiture  waived  (r). 

The  delivery  of  a  policy  by  a  general  agent  and  the 
acceptance  by  him  of  the  first  premium  with  know- 
ledge that  the  insured  is  ill,  is  a  waiver  of  a  clause  in 
the  policy  that  no  contract  shall  arise  unless  the 
pohcy  is  delivered  *'  during  the  good  health  "  of  the 
insured  (5). 

And  where  after  the  death  of  the  assured  and  with  wawcr  by 
knowledge  of  facts  which  might  have  been  pleaded  J^Jenoe'to 
by  the  company  in  avoidance  of  the  policy  the  agent  c»«^™  ^^ 
who  issued  the  policy  received  from  the  beneficiary 
the  unpaid  premium,  it  amounted  to  a  waiver  of 
such  defence  {t). 

A  stipulation  that  an  agent  shall  not  waive  any  condition  that 
conditions  of  the  policy,  unless  the  waiver  be  endorsed  ^„*^o«ed*on* 
thereon  in  writing,  does  not  apply  to  conditions  to  be  vomcj  not 
performed  after  the  loss  is  incurred  (u)  and  where  afterlow!' 
the  plaintiff  effected  a  semi-tontine  life  policy  for  fj"",^*^"^  °®' 
;£50oo  through   the   agent,  who  stated  in  writing  statement  of 
that  the  cash  value  would  be  £7390  at  the  end  of  excluded*™ 
fifteen  years,  and  the  policy  stated  that  none  of  its  ^®  *^"*^^- 

(r)  CampbeU  v.  National  Life  Co.,  24  U.  C.  (C.  P.)  133. 
(s)  Ames  v.  Manhattan  Co.,  40  Hun.  (N.  Y.)  465.    JStna  Life  ▼. 
Smith,  88  Fed.  Rep.  440. 
(0  Cotton  V.  Fidelity  and  Casual,  41  Fed.  Rep.  506. 
(tt)  Harrison  v.  German-American,  <t'C.,  67  Fed,  Rep.  577. 
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terras  could  be  altered  except  by  an  agreement 
signed  by  one  of  certain  officers  other  than  the 
agent,  at  the  end  of  the  period  the  defendants  con- 
tended that  under  the  policy  only  ;^6io6  was 
due,  and  they  were  held  not  liable,  the  statement  of 
the  agent  being  expressly  excluded  {v). 

whtt^nsti-  ^  To  constitute  a  waiver  of  an  express  condition  of  a 
written  contract,  there  must  be  evidence  that  the 
subject-matter  of  the  waiver  was  in  the  minds  of  the 
parties  at  the  time,  and  that  it  was  consoiously  and 
purposely  done  (x). 

Inspector  An  luspector  of  risks  cannot  dispense  with  con- 

p^M  Uth  ditions  relating  to  the  keeping  of  prohibited  or  highly 
TOndiUonZ  hazardous  goods  either  at  all  or  largely  in  excess  of 
the  allowable  quantities,  or  to  a  mis-description  of  the 
mode  of  heating  or  th^  precautions  required  in  case 
of  steam  being  used,  or  with  respect  to  chimneys  or 
stove-pipes,  or  the  deposit  of  ashes,  or  the  proximity 
of  dangerous  places  (y). 

Effect  on  If  in  evory  case  the  proposals  for  a  contract  of  in- 

of  their  agents  surauco  emanated  from  the  would-be assured^probably 
appiilauons.  ^^  qucstiou  could  arisc  as  to  the  dealings  of  insurance 
agents  with  such  applications.  But  often  (and  espe- 
cially in  America  and  the  colonies)  the  companies' 
agents  solicit  insurance  and  fill  in  the  applications  of 
the  assured,  and  much  litigation  has  arisen  and  many 
precautions  have  been  taken  by  the  companies  to 
avoid  the  consequences  of  such  act  on  the  part  of  the 
agents.  In  some  cases  it  is  declared  that  if  th^  agent 
fills  in  the  proposal  he  shall  be  deemed  the  appli- 
cant's agent  (z).     In  others  he  is  privately  forbidden 

{v)  Homeastle  v.  The  Equitable  Life  Assurance  Assn.  of  the  U.  8, 
(i9oi5),  22  T.  L.  R.  735,  C.  A.  Commerfordv.  The  Britannic  Ins.  Co. 
(1908),  24T.L.  R.  593. 

{x)  Hartford  Fire,  6cc.  v.  Small,  66  Fed.  Rep.  493.  Mevch  v. 
National  Accident  Society,  50  Hun.  N.  Y.  148.  Bice  v.  Fiddiig,  ^fec 
Co.,  103  Fed.  Rep.  427.     See  also  supra,  p.  192  et  seq. 

(y)  Mason  v.  HaHford  Fire  Co..  37  U.  C.  (Q.  B.)  437,  441. 

(»)  Naughler  v.  Ottawa  Agency  Insuruw-e  Co.,  43  U.  C.  (Q.  B.)  121. 
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to  fill  in  the  proposal.  In  tho  former  case  the  in- 
surer is  exempted  from  the  liability  for  his  agent's 
mistakes  which  would  otherwise  fall  on  him  (a). 

Even  where  an  agent  is  made  tho  agent  of  the 
appUcant  for  the  purpose  of  filling  in  the  proposals, 
this  will  not  in  every  case  bind  the  assured  to  what 
the  agent  puts  down.  Thus  where  the  assured,  to  the 
question  of  incumbrances,  began  to  tell  about  a  mort- 
gage, but  was  stopped  by  the  agent,  who  said  this 
was  immaterial,  the  insurance  being  on  chattels,  and 
the  agent  wrote  down  for  an  answer  "  None,"  the 
Court  of  Common  Pleas  in  Upper  Canada  held  that 
the  assured  had  made  no  misrepresentation  and 
could  recover  (J). 

In  a  case  where  the  plaintiff  effected  an  insurance 
through  the  agent  of  the  company  against  liability 
to  his  workmen  under  the  Workmen's  Compensation 
Act,  1897,  ^^6  agent  knew  that  the  plaintiff  was  a 
joiner  and  builder,  and  he  filled  up  a  proposal  form 
describing  the  plaintiff  simply  as  a  joiner.  The 
plaintiff  did  not  read  the  form,  but  on  seeing  the 
policy  he  objected  to  the  omission,  and  the  agent 
obtained  the  permission  of  the  chief  clerk  at  the 
branch  office  for  the  district  to  add  the  words 
"  and  builder  "  after  the  word  joiner.  The  plaintiff 
then  paid  the  premium,  but  no  communication  in 
the  matter  was  sent  to  the  head  office.  A  work- 
man in  the  plaintiffs  employment  having  been  in- 
jured, the  plaintiff  paid  him  compensation  under  the 
Act  and  claimed  the  amount  from  the  company,  who 
were  held  liable  because  by  receiving  premiums 
they   were    estopped    from    denying    the    agent's 

8owden  v.  Standard  Insurance  Co.,  44  U.  C.  (Q.  B.)  95.  BleaheUy 
V.  Niagara  Disiriet  Mutual  Fire  Insurance  Co.,  16  Grant  (U.  C.) 
198.  Somers  v.  AthencBum  Co.,  9  Lr.  Can.  Rep.  61,  3  Lr.  Can. 
Jur.  67, 

(a)  Parsons  v.  Bignold,  13  Sim.  518,  15  L.  J.  Ch.  379,  7  Jur.  591. 
Ex  parte  Forbes  ds  Co.,  19  Eq.  485,  44  L.  J.  Ch.  761,  23  W.  R.  464. 
See  also  supra,  p.  26  ct  seq. 

[h)  Ashworth  v.  Victoria  Mutual  Ins.  Co.,  20  U.  C.  (C.  P.)  434. 
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OQ  foreign 
agency. 
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mentfl  agent 
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authority  to  alter  the  contract,  and  because  the  con- 
tract was  negotiated  with  a  joiner  and  builder  and 
the  knowledge  of  the  agent  must  be  considered  that 
of  the  company  (c). 

A  provision,  in  the  application  and  policy,  that  no 
agent  can  waive  provisions  of  the  policy,  will  not 
protect  the  insurance  company  where  the  applicant 
truly  states  the  facts  and  then  answers  according  to 
the  agent  s  advice  (d). 

The  authority  of  an  agent  appointed  by  the  general 
agents  and  local  board  of  directors  in  the  City  of  New 
York  of  an  English  insurance  company  was  held  not 
revoked  or  suspended  by  the  existence  of  the  state  of 
war  arising  from  the  secession  of  the  Southern  States. 
But  this  went  on  the  ground  that  the  insurers  were 
domiciled  abroad,  and  the  New  York  board  were 
merely  their  agents  with  a  revocable  authority  {e). 
The  contract  of  agency  was  with  a  principal  of 
neutral  domicile,  and  therefore  unaffected  by  the 
war  (/).  Payments  of  premiums  to  such  agents 
after  war  begun  would  bind  the  insurers  {g). 

In  England  agents  of  fire  insurance  companies  are 
usually  authorised  to  make  indorsements  on  policies 
in  cases  of 

(a)  Removal  {h). 

(b)  Transfer  of  a  sum  assured  to  a  like  risk. 

(c)  Permission  to  insure  in  another  office. 

(d)  Alteration  of  the  name  of  the  assured  if  it  be 

incorrectly  stated  in  the  policy. 

(e)  Change  of  firm. 


(c)  Holdeworth  v.  The  Lancashire  and  Yorkshire  Ins.  Co.,  23  T.  L.  R. 
521,  Bray,  J. 

(d)  Standard  Life  and  Accident  v.  Fraser,  76  Fed.  Rep.  705. 

(e)  Robinson  v.  International  Life  Ins.  Co.,  42  N.  Y.  54. 
(/)  Ibid.    Seton  v.  Law,  i  Johnson  (N.  Y.)  I. 

Ig)  Martin  v.  International  Life,  62  Barbour  (N.  Y.)  181. 
(h)  Chalmers  v.  MtUual  Fire  Co.,  3  Lr.  Can.  Jur.  2. 
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(f)  Notice  of  a  mortgagee's  interest  in  a  policy 

or  of  a  charge  thereon. 

(g)  Marriage,  purchase  (2),  or  gift. 

In  cases  of  sale,  satisfactory  evidence  will  .  be 
required  of  the  assent  of  the  assured. 

The  agent  of  an  insurance  company  authorised  to  interim 
sign  interim  receipts  for  premiums  cannot  delegate  jnlg^edby *** 
his  functions,  and  if  he  engages  another  person  to  oseut's  agent. 
take  risks  for  him,  interim  receipts  signed  by  the 
latter  do  not  bind  the  company,  unless  by  subsequent 
ratification  on  the  part  of  the  .company  or  its  agents(^'). 

If  an  agent  has  power  to  enter  into  contracts  of  contracts  of 
insurance  which  may  or  may  not  be  approved  at  i^e^tTff^ne- 
headquarters,  they  are  valid  till  receipt  of  notice  of  ™»Jy  1^11%^ 
rejection  and  return  of  the  premiums  paid,  and  it 
seems  to  make  no  difference  if  the  agent  employs 
sub-agents  in  getting  assurances.     If  he  does,  their 
receipt  for  premiums  binds  the  agent  as  much  as  if 
signed  by  him(/i;).     For  though  an   agent    cannot 
delegate  his  authority  to  "  another  person,  he  is  en- 
titled to  perform  and  must  perform  a  great  number 
of  his  acts  and  functions  through  the  aid  of  persons 
to  whom  he  delegates  his  authority ;  and  acts  done 
by  such  aid,  if  proper  and  within  the  scope  of  his 
authority,  will  be  his  acts  "  {I). 

An  insurance  company  may  be  liable  for  the  fraud  company 
of   their  agents  acting  within   the  scope  of   their  agent's  fraud, 
authority,  at  least  to  the  extent  of  the  gains  of  the 
company  obtained  by  the  agent's  act.     This  liability 
seems  to  be  based  on  the  ground  that  "  every  person 
who  authorises  another  to  act  for  him  in  the  making 

(f)  Froai  V.  Liverpool,  London,  and  Olobe,  2  Hannay  (New  Bruns.) 

378- 

(/)  Summers  v.  Commercial  Union,  6  Canada  (S.  C.)  19.  But  see 
Rosaiter  v.  Trafalgar  Life,  27  Beav.  377. 

(ifc)  Rossiter  v.  Trafalgar  Life  Co.,  27  Beav.  377,  affd.  on  appeal. 
Mackie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  R.  987. 

{I)  Rossiter  v.  Trafalgar  Life  Co.,  27  Beav.  377,  381. 
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of  any  contract  undertakes  for  the  absence  of  fraud  in 
that  person  in  the  execution  of  the  authority  given 
as  much  as  he  undertakes  for  its  absence  in  himself 
when  he  makes  the  contract "  (m).  The  agent  and 
priucipal  will  in  such  a  case  both  be  liable  (n),  and 
the  same  would  be  the  case  if  a  sub-agent  commits 
a  fraud  and  the  agent  profits  by  it  (o). 

Policy  pro-  But  the  holder  of  a  life  policy  procured  through 

o?c^i7an™?**  ^^®  fr^^d  ^f  ^^^  company's  agent  may  not  retain 

a?cnt.  such  poUcy  after  knowledge  of  the  fraud  simply 

because  such  knowledge  did  not  come  to  him  until 

after  payment  by  him  of  the  first  premium,  and 

delivery  to  him  of  the  policy  (p). 

compft&y  not  No  liability  falls  upon  an  insurance  company  for 
o?!l^nr  '""^  fraud  or  misrepresentation  of  the  secretary  or  any 
outside  com-     other  affent  outside  the  business  of  the  company  or 

p&ny « business.  ®  i  j» 

the  ordinary  scope  of  his  duties  (q),  and  knowledge  of 
an  insurance  agent  obtained  otherwise  than  through 
such  agency  does  not  affect  the  company  (?•). 

Company  If  an  interim  receipt  be  delivered  by  an  agent 

l^™J*^oncy  i?  f^iHy  authorised  thereto  (s),  and  containing  a  promise 

premium  paid,  (;q  iggue  a  policy  in  so  many  days  (t),  and  the  insurers 

neither  do  so  in  the  time  nor  refund  the  premium, 

they  will  be  held  bound  as  if  they  had  issued  the 

policy  (u),  or  be  made  to  issue  the  policy  (x). 

Company  An  insurance  company  cannot   adopt   contracts 

c^Suct^by**    made  by  its  agents  which  are  not  within  the  scope 

ag'ont  ^-^^^^-— _^_^^_^-^_— ^^^— — ^^^— — — ^-^^— — — 

outside  (*")  P^r  Bramwell,  L.J.,  in  Weir  v.  Bell,  3  Ex.  D.  238,  245,  47 

Its  business.       L.  J.  Ex.  704,  38  L.  T.  N.  S.  929,  26  W.  R.  746. 

(n)  Per  Cockburn,  C.J.,  in  same  cose,  p.  248. 

(o)  CuUen  v.  Thomsori^s  Trustees,  4  Mocqueen  H.  L.  424. 

(p)  New  Y(yrk  Life  v.  Fletcher,  117  U.  S.  Rep.  519. 

iq)  Partridge  v.  Albert  Life  Co.,  16  S.  J.  199.  Pinchin  v.  Be^m 
Ins.  Co.,  C.  A.  (Feb.  1 884).  Oiffard  v.  Queen  Ins.  Co.,  i  Hannay  (New 
Bruns.)  452. 

(r)  Union  National  Bank  v.  German  Ins.  Co.,  71  Fed.  Ecp.  473. 

(«)  Mead  v.  Davidson,  3  A.  Jc  E.  30%  309. 

(/)  Mackie  v.  European  Co.,  21  L.  t.  N.  S.  102,  17  W.  R.  987. 

(tt)  Paterson  v.  Boyal  Ins.  Co.,  14  Grant  (U.  C.)  169. 

(X)  Albion  v.  Mills  Ins.  Co.,  4  C.  S.  C.  (ist  series)  575,  3  W.  &  S. 
(Sc.)  218,  1  Dow.  &  CI.  H.  L.  342.  Christie  v.  North  British  Ins.  Co., 
3  C.  S.  C.  (I St  series)  519.     Mead  v.  Davidson,  supra,  note  («). 
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of  the  eompan/s  business.  Thus  a  company  formed 
for  life  assurance  cannot  undertake  marine  insurance, 
and  even  if  contracts  of  marine  insurance  are  granted 
and  for  a  time  treated  as  binding,  the  Courts  will 
not  allow  recovery  thereon,  but  will  order  the  pre- 
miums to  be  repaid  or  allow  them  to  be  proved  for 
in  the  winding  up  {y). 

Nor  can  one  company  adopt  the  policies  granted  company 
by  another  company,  unless  powers  in  that  behalf  are  ^ucies  of*^ 
given  in  the  deed  of  settlement  and  executed  con-^^^^JJ^^g^ 
formably  therewith  {z).  empowered. 

But  where  a  policy  is  intra  vires,  so  far  as  the  com-  company  can 
pany  is  concerned,  though  not  within  the  scope  of  the  contract  *" 
agent's  authority,  the  company  can  ratify  the  policy.  powiJ^*** 
Some  policies  may  be  ratified  by  the  directors — those  ^^^}^  beyond 
which  they  could  themselves  have  made.  Some  which  authority, 
even  they  cannot  ratify  may  be  ratified  by  the  share- 
holders, if,  though  outside  the  authority  of  the  direc- 
tors, they  are  permissible  by  the  constitution  of  the 
insurance  company. 

Where  a  local  agent  agrees  to  grant  a  policy,  re* 
ceives  and  remits  the  proposal  and  premium,  and  the 
directors  accept  the  premium,  this  will  amount  to 
ratifying  the  agreement  (a).  In  England  they  are 
bound  under  penalty  to  issue  a  policy  within  twenty- 
one  days  of  receiving  the  premium  (b). 

Where  a  policy  has  been  effected  by  an  aofent  with-  company  can 

ratify  after 

out  authority,  it  may  be  ratified  by  the  principals  even  loss. 
after  a  loss  has  happened.  The  rule  is  well  established 
as  to  marine  insurance,  though  it  does  not  accord 
with  the  general  principle  that  ratification  can  only 
be  effectual  when  he  who  ratifies  could  at  the  time 

{y)  Re  Phoenix  Life  Ins.  Co.,  Burgess  and  Stoclc's  Caae^  2  J.  &  H. 
441,  31  L.  J.  Ch.  749,  10  W.  R.  816. 

(2)  Era  Assurarux  Co.^  i  De  G.  J.  &  S.  29,  2  J.  &  H.  400,  i  H.  &  M. 
672,  30  L.  J.  Ch.  137,  3  li.  T.  N.  S.  314, 9  W.  R.  67,  11  W.  R.  204,  320. 

(a)  Paterson  v.  Boyal  Ins.  Co.,  14  Grant  (U.  C.)  169. 

W  33  &  34  Vict.  c.  97»8.  118  (i). 
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when  he  so  ratified  have  made  the  original  contract  (c). 
And  there  seems  no  reason  why  the  rule  should  not 
apply  to  insurance  other  than  marine ;  but  since  it  is 
mainly  based  on  mercantile  custom  and  convenience, 
it  is  somewhat  doubtful  whether  it  would  be  applied 
by  the  Courts  to  insurances  not  purely  commercial 
Ratification  This  has,  however,  been  done  in  Canada,  where  it 
flrein^nida.  has  bceu  held  that  an  assured  could,  after  loss  by 
fire,  ratify  a  policy  eflfected  for  him  in  a  company 
other  than  that  to  which  he  had  applied,  and  the 
analogies  of  marine  insurance  were  followed  {d). 

Where  a  person  not  himself  interested  in  a  thing 

insures  it,  or  directs  its  insurance  on  account  of  (e), 

or  intends  the  insurance  to  protect  the  interest  of,  a 

Ratification  of  p^rson  really  interested  (/),  the  latter  may  ratify  the 

iSi™oT  °°     *^^  ^^  ^^®  former,  and  adopt  the  policy  and  take  the 

another.  benefit  thereof  ((/) ;  but  if  such  an  insurance  was  not 

on  behalf  of  and  ratified  by  another,  it  would  be  void 

for  want  of  interest  (A). 

A  Danish  ship,  after  an  embargo  had  been  laid  on 
Danish  ships  by  an  Order  in  Council,  but  before  such 
order  came  to  the  knowledge  of  the  captors,  was 
captured  on  speculation  by  a  British  vessel  of  war. 
The  prize  was  insured  by  directions  of  the  captors  in 
a  policy  for  the  benefit  of  all  concerned.  The  Court 
held  that  the  policy  enured  to  the  benefit  of  the  King, 
who  had  the  right  to  adopt  and  did  adopt  the  capture, 
and  who  had  by  the  captors  lawful  possession  of  the 
prize,  and  who,  if  possession  had  been  wrongfully 
taken,  would  have  been  bound  in  honour  to  make 

(c)  WiUiams  v.  North  China  Insurajice  Co.,  i  C.  P.  D.  7^7,  35  L.  T. 
N.  S.  884. 

(d)  Qiffard  v.  Queen  Insurance  Co.,  i  Hannay  (New  Bruns.)  432. 
Ogden  v.  Montreal  Fire  Co.,  3  U.  C,  (C.  P.)  497,  a  very  full  case, 

{e)  14  Geo.  III.  c.  48,  a.  2. 

(/)  Ogden  v.  Montreal  In^.  Co.,  3  U.  C.  (C.  P.)  497. 

((/)  Lucena  v.  Crawford,  2  B.  &  P.  269.  i  Taunt.  325.  Wolff  v. 
Ilomcastle,  i  B.  &  P.  316.  Stirling  v.  Vatighan,  1 1  East  619.  Bouth 
V.  Thomson,  13  East  274. 

{h)  Jiouth  V.  Thomson,  supra. 
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restitution  or  compensation  to  the  injured  party  (i). 
If  the  policy  had  been  made  on  account  of  the  captors, 
it  would  have  been  void  for  want  of  interest  (k), 
since  they  could  only  capture  lawfully  for  the  King, 
or  the  seizure  was  piratical  (/). 

And  in  the  same  case  it  was  decided  that  direction  Effect  of  direc 
to  insure  property  on  A/s  account  does  not  amount  on  anot^?r 
to  an  allegation  that  A.  has  interest  in  the  property,  ac<»«i°t. 
but  only  to  a  direction  to  insure  for  the  benefit  of 
those  concerned,  and  charge  the  premiums  in  account 
with  the  person  directing  the  insurance.    Such  direc- 
tion must  be  for  those  concerned,  and  within  the 
scope  of  such  an  agent's  agency,  and  in  the  particular 
case  the  agent  was  held  to  be  an  agent  on  behalf  of 
the  Crown,  being  appointed  to  act  by  servants  and 
agents  of  the  Crown  responsible  to  the  Crown  for  the 
captured  vessel,  and  having  themselves  no  interest 
of  their  own  therein  in  respect  of  which  they  could 
appoint  an  agent  (w). 

Hagedom  v.  Oliverson  (n)  is  an  extreme  instance  of  inanrance  for 
the  same  rule.  The  Court  there  decided  that  a  man  ^^fi.^'horil'y^ 
had  a  right  to  effect  a  policy  on  the  chance  of  its 
being  adopted,  certainly  for  those  actually  interested, 
and  possibly  for  those  who  might  subsequently  be- 
come interested,  and  that  a  person  interested,  though 
it  was  purely  optional  with  or  at  most  only  morally 
binding  upon  him  to  adopt,  could  by  doing  so  become 
privy  to  the  policy  and  sue  upon  it  (o).  The  man 
who  effected  the  insurance  and  paid  the  premiums 
risked  them,  as  he  was  acting  outside  the  scope  of 
his  agency  (jp),  nor  could  he  at  any  time  before  the 
risk  ended  have  recovered  the  premiums  back,  as  the 

(0  Same  case,  289,  per  Bayley,  J. 

{k)  Ibid,  (/)  Same  case,  p.  284,  per  Ellenborough,  C.J. 

(m)  This  was  a  case  of  constructive  agency  :   per  Dam  pier,  .T.,  in 
Hagedom  Y.  Oliverson,  2  M.  &  S.  at  493.     Cory  v.  Patton  (1874),  L.  R. 

9  Q.  B.  577. 

(n)  2  M.  &  S.  492,  por  Bayley,  J. 

(o)  Same  case,  i>er  Ellenborough,  C.J.,  490. 

(p)  Per  Dampier,  J.,  493. 
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in&urer  oould  havo  answered  that  the  persons  bene- 
ficially interested  were  still  entitled  to  adopt  the 
policy  (q). 

Bailor  entitled       In  America  it  has  been  held  that  where  a  ware- 

poiioy  without  houseman  covered  by  insurance  his  own  goods  and 

Md*iJ^iSti^'    others  whereof  he  was  bailee,  he  could  not  defeat  an 

flcatioa.  action  by  the  bailor  for  a  share  of  the  insurance  on 

the  ground  that  he  did  not  authorise  the  policy 

or  know  till  after  loss  that  the  policy  existed,  and 

failed  to  ratify  the  warehouseman's  acts  before  loss 

paid  (r). 


Bailor  cannot 
recover  where 
polioy  only 
coTers 
aasnred's  Ion. 


But  if  such  an  insurance  does  not  in  the  event 
cover  more  than  the  loss  suffered  in  respect  of  the 
bailee's  own  goods,  the  bailor  will  not  be  entitled  to 
any  part  of  the  proceeds  of  the  policy  (s). 

Renewed  If  an  insurance  agent  agrees  to  grant  a  general 

to  OTntoraabie  poMcy  and  to  reucw  the  same,  the  renewal  refers  to 

meSt**tS^'^i»t    ^^®  original  agreement,  and  not  to  a  policy  not  con- 

originai  policy,  formablc  to  the  agreement,  issued  but  not  shown  to 

the  assured ;  and  the  insurers,  if  they  have  not  power 

to  grant  a  policy  according  to  contract,  will  be  liable 

in  damages  for  holding  out  that  they  could  (t). 

Agenufor  The  sgonts  for  effecting  policies  and  for  adjusting 

IJjlnSLt^g*^^  losses  are  not  necessarily  the  same  (u). 

lofis  not  same. 

Agent  of  the         The  agcnts  of  the  assured  are  of  two  kinds — 

assured. 

(i)  Those  commissioned  by  or  who  undertake  to 
obtain  insurance  for  him. 

(2)  Those  to  whom  he  makes  reference  for  pur- 
pose of  information  necessary  for  the  guidance  of 

iq)  Per  Bayley,  J.  492. 

(r)  Home  Insurance  Co.  v.  Baltimore  Warehoiue  Co.,  93  U.  S. 
(3  Otto)  527.     Snow  V.  Carr,  61  Ala.  363,  32  Am.  Rep.  3. 

(«)  Dalglish  v.  BuchanaUy  16  C.  S.  C.  332,  26  Sc.  Jur.  i6o. 

(0  Albion  Ins,  Co.  v.  MiU^,  3  Wils.  &  Shaw  (Sc.  App.)  218,  I 
Dow  &  a.  H.  L.  342. 

(li)  See  Rokta  v.  Amazon  Fire,  51   Maryland  512. 
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the  insurers  in  deciding  whether  they  will  or  will 
not  issue  a  policy  (x). 

The  first  class  includes  insurance  brokers  and 
other  persons,  e,(j,,  solicitors,  and  those  who  act  for 
others  in  obtaining  policies  (y). 

If  a  party  undertakes  to  procure  or  renew  a  policy  Agent 
for  another,  and  proceeds  to  carry  his  undertakings  "nguiSg.^hira. 
into  effect  by  getting  a  policy  underwritten,  but  does  ■•"  "*^*®- 
it  so  negligently  or  unskilfully  that  no  benefit  can  be 
derived  from  the  intended  insurance,  he  will  be  liable 
to  an  action  at  the  suit  of  the  person  for  whom  he 
undertook  the  duty,  even  though  he  received  no 
consideration  for  doing  so  {z)y  but  delay  until  the 
next  day  after  receiving  instructions  has  been  held 
by  a  jury  not  negligent  (a). 

In  Canada  agents  were  held  not  liable  for  failing  Failure  to 
to  procure  a  policy  undertaking  the  risk  of  loss  by  w^teh^aSuliiy 
improper  navigation,  it  being  proved  that  the  usual  ej^cepwdtiw 
form  of  policy  there  granted  excepted  such  risk,  and 
that  no  special  instructions  had  been  given  (ft). 

If  a  man  on  being  requested  to  effect  a  policy  says  own  insanr. 
he  will  be  his  own  insurer,  this  does  not  make  him  an 
insurer  for  the  owner,  nor  liable  as  an  agent  who  has 
undertaken  to  insure,  but  simply  means  that  he  will 
not  insure  his  own  interest  in  the  goods  (c). 

An  i^ent  to  effect  an  insurance  is  not  entitled  Aj^ent  caonot 
to  receive  a  commission  from  the  insurers  and  the  mtoion^from 
assured,  and  if  he  does  so  the  assured  may  recover  ]^°^*°* 
the  amount  from  him  (d),  unless  he  has  acquiesced 
in  the  receipt  by  the  agent  of  such  commission. 

(x)  See  per  Lord  Campbell  in  Whedton  v.  llardiety,  8  E.  &  B.  232, 
269,  27  L.  J.  Q.  B.  341,  31  L.  T.  303,  6  W.  R.  539,  3  Jur.  N.  8.  1 169. 

(y)  As  to  their  powers,  see  Xenos  v.  Wickham,  L.  R.  2  H.  L.  396, 
36  L.  J.  Ex.  313,  16  L.  T.  N.  S.  800,  16  W.  R.  38. 

(2)  Wilkinson  v.  Coverdale,  i  Esp.  75. 

(a)  Dnmas  y.  Wylie,  22nd  May  1883,  in  Q.  B.  D.  See  also  Nieol  t. 
Brown,  Diet,  of  Decisions  (Sc.)  vol.  xvii.  p.  7089. 

(6)  Gooderhamv.  Marleli,  14  U.  C.  (Q.  B.)  228.  (e)  /Mcf. 

(d)  Copp  V.  Lynch,  26  S.  J,  348,  361. 
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Discount  If  discount  be  allowed  for  prompt  payment,  it 

princi^^L^        belongs  to  the  principal  and  not  to  the  agent  {e). 

Principal  Misrepresentation  made  by  the  assured's   agent 

irtMdor  ^       (whether  due  to  fraud  or  negligence)  in  procuring 

totion'^f^nt  ^  P<>licy  is   equally  fatal,  whether  made  with  the 

knowledge  and  consent  of  the  principal  or  not,  since 

in  either  case  the  ground   is  the  same,  that  the 

underwriters  are  deceived  (/). 

Notice  to  the  assured's  broker  will  not  be  notice 
to  the  insurer  (g),  but  the  knowledge  of  the  agent 
will  bind  his  principal  (A). 

There  is  no  analogy  between  the  statement  of 
the  life  or  the  referees  in  the  negotiations  for  a  life 
insurance  and  the  statements  by  an  insurance  broker 
to  underwriters  by  which  he  induces  them  to  sub- 
scribe the  policy  (i). 

If  reference  is  made  to  the  person  on  whose  life 
a  policy  is  sought  for  an  answer  to  a  particular  ques- 
tion, the  assured  is  bound  by  that  answer,  the  "  life  " 
being  his  agent  for  making  it,  but  he  will  not  be 
bound  by  other  answers  in  respect  whereof  reference 
was  not  made  by  him  (i).  nor  by  the  non-disclosure 
of  material  facts  by  "  the  life,"  of  which  insurers 
and  assured  are  equally  ignorant  (l),  and  as  to  which 
the  assured  has  not  been  asked. 

But  a  general  reference  to  "  the  life  "  will  make 
him  the  assured's  agent  (7/1)  in  obtaining  the  policy, 

(c)  Queen  0/  Spain  v.  Parr,  39  L.  J.  Ch.  73. 

(/)  FilzHcrbcrt  v.  Mather,  i  T.  R.  12  ;  and  see  per  Story,  J.,  Car- 
penter V.  American  hisurance  Co.,  i  Story  Rep.  57. 

((7)  M'Lachlan  v.  Etna,  4  Allen  (New  Bruna.)  173. 

(i^)  Lynch  v.  Dunaford,  14  East  494.  Bawdcn  v.  London,  Edin- 
burgh, cfcc  (1892),  2  Q.  B.  534. 

(/)  Wheelton  v.  Hardisty,  8  E.  &  B.  232,  270,  per  Campbell,  C.J.. 
27  L.  J.  Q.  B.  241,  5  W.  R.  784,  6  W.  R.  539,  31  L.  T.  0.  S.  303.  3  Jur. 
N.S.I  169.  {k)  Ibid, 

{I)  Boss  V.  Bradshaw,  1  Wm.  Bl.  312,  2  Park  Ins.  934  (8th  eA). 

(m)  Maynard  v.  Rhode,  5  Dowl.  &  Ry.  266,  i  C.  &  P.  360,  and  cases 
discussed  by  Campbell,  C.J.,  in  Wheelton  v.  Hardisty,  8  £.  &  B.  232, 
271  sqq. 


Notice  to 
assnred^s 
broker. 


StatemeDts  of 
referees,  dec., 
not  analogous 
to  thoee  of 
broken. 


The  "life "is 
the  assent  of 
inanred,  wlien 
referred  to  by 
bim. 
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and  any  fraud,  misrepresentation,  or  concealment  by 
him  will  defeat  the  policy  (n).  It  is  usual,  how- 
ever, now  to  insist  on  answers  by  the  life  and  to 
have  them  warranted. 

Reference  to  a  medical  man  falls  under  the  same  Medicai  man 
rules,  and  his  representations  as  to  the  health  of  the  *"  *^®°'* 
life  bind  the  assured  if  material,  and  if  warranted 
even  when  immaterial,  and  this  even  though  the  in- 
surer's medical  oflScers  may  have  examined  the  life 
or  have  been  informed  by  him  of  the  matter  in 
question  (o). 

Sometimes  the  proposal  contains  a  provision  that 
if  any  untrue  statement  be  made  in  the  answers 
to  the  questions  put  by  the  company's  medical 
examiner,  the  premiums  shall  be  forfeited  and  the 
policy  void  (  p). 

The  authority  of  a  broker  employed  to  procure  Authority  of 
insurance  for  his  principal,  such  broker  not  being  em Jroyed  to 
a  general  agent  to  place  and  manage  insurance  on  {*^"^® 
his  principal's  property,  terminates  with  the  procure- 
ment of  the  policy;  therefore  where  a  policy  was 
subject  to  cancellation  on  notice,  and  provided  that 
any  person,  other  than  the  assured,  procuring  the 
policy  should  be  deemed  an  agent  of  the  assured,  it 
was  held  that  notice  of  cancellation  to  the  brokers 
who  procured  the  policy,  the  assured  being  ignorant 
of  such  notice,  was  of  no  effect  (q). 

(n)  Forbes  v.  Edinburgh  Life  Assurance  Co.,  lo  C.  S.  C.  (ist 
series)  86 1. 

(o)  Connecticut  Mutual  Li/c  Insurance  Co.,  v.  Moore,  6  App.  Cas. 
644. 

(p)  Dclahaye  v.  British  Empire,  1 3  Times  L.  R.  245. 

Iq)  Hermann  v.  Niagara  Fire  Co.,  53  Am.  Rep.  IQ7,  55  Siekell 
(N.  Y.)  411.  Hodge  v.  Security  Ins.  Co.,  33  Hun.  (N.  Y.)  583.  Von 
Wcin  V.  ScoUish,  i-c.  Co.,  52  N.  Y.  (Sup.  Ct.  Rep.)  490. 
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CHAPTER   XXV. 


ACCIDENT. 


Accident 
Insurance. 


Accidental 
policy  not 
contract  of 
indemnity. 


Accident  insurance  is  a  branch  of  life  insurance  by 
which  persons  are  enabled  to  provide  against  loss  to 
themselves  or  their  families  in  case  they  are  injured 
or  disabled  for  a  time,  or  permanently,  or  killed  by 
some  cause  operating  on  them  from  without.  Ordi- 
nary life  insurance  affords  ao  provision  for  the 
assured 's  family  in  any  cases  short  of  his  death  or 
of  his  reaching  a  given  age.  And  while  friendly 
societies  supply  a  mode  of  insuring  against  disability 
through  sickness,  accident  insurance  guarantees  a 
man  against  the  consequences  of  disability  through 
falls  and  personal  injuries  not  caused  by  disease  or 
the  wilful  act  of  the  person  insured. 

A  policy  of  insurance  against  accidents  as  usually 
drawn  is  not  a  contract  of  indemnity.  Alderson,  B.» 
said :  "  This  is  not  a  contract  of  indemnity,  because  a 
person  cannot  be  indemnified  for  the  loss  of  life  as  he 
can  in  the  case  of  a  house  or  shop"  (a). 

Consequently,  if  the  accident  be  caused  by  the 
wrongful  act  of  a  third  person,  it  would  seem  that 
the  insurers  are  not  entitled  either  to  deduct  from 
the  amount  paid  by  them  anything  recovered  by  the 
assured  from  the  tortfeasor,  and  that  they  are  not 
subrogated  to  his  rights  gainst  the  tortfeasor  (ft). 

The  tortfeasor  cannot  claim  to  have  the  amount 


(a)  Theobcdd  v.  Railioay  Pas8engera\  cfrc.  Co.,  lo  Ex.  45,  53,  per 
Alderson,  B.,  23  L.  J.  Ex.  249,  23  L.  T.  222,  18  Jur.  583,  2  W.  R,  528. 

(6)  27  &  28  Vict.  cap.  cxxy.  s.  35.  And  see  the  judgmentii  in  Brad- 
Inim  V.  Oreat  Western  Railway ^  L.  R.  10  Ex.  i,  see  awpra,  p.  21. 
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recovered   from  the    insurers   deducted    from    the 
damages  which  he  has  to  pay  (c). 

But  if  the  assured  is  killed  by  an  accident  result-  Death  from 
ing  from  negligence,  and  an  action  is  brought  by  his  LoM^mp. 
relatives  under  Lord  Campbell's  Act,  9  &  lo  Vict.  ^*^"'« ^^*- 
c.  93,  for  the  loss  they  have  sustained,  such  loss  is 
to  be  calculated  with  reference  to  any  insurances  on 
his  life  (other  than  with    the  Railway  Passengers* 
Assurance  Company),  and  the  benefit  derived  from  Damagci. 
the  insurance  should  be  taken  into  account  in  esti- 
mating the  amount  of  the  damages  to  bo  paid  (d). 

But  by  the  Railway  Passengers'  Assurance  Com-  Aiaured's 
panies  Act,  1864  (e),  it  is  enacted  that  no  contract  Jjjfj^",^"'' 
of  the  company  nor  any  compensation  received,  or  preserved, 
recoverable  by  virtue  of  any  such  contract,  either 
under  this  Act  or  otherwise,  shall  prejudice  or  affect 
any  right  of  action,  claim,  or  demand  which  any 
person  or  his  executors  or  administrators  may  have 
against  any  other  company  or  any  person,  either  at 
Common  Law  or  by  virtue  of  an  Act  passed  in  the 
session    of    the    9th    and   10th  years  of    her   late 
Majesty,   intituled  "  An  Act  for  compensating  the  Lord  Camp. 
Families  of  Persons  killed  by  Accident,"  or  of  any  ^*"*^*^^' 
other   Act  of  Parlinmont,  for  the  injury,  whether 
fatal  or  otherwise,  in  respect  of  which  the  compensa- 
tion is  received  or  recoverable. 

In  some  of  the  earlier  English  (/)  cases  of  accident  Nature  o« 
insurance,  the  policies  have  been  drawn,  to  some  ^  ^^' 
extent  at  least,  as  contracts  of  indemnity.     Thus,  in 
Theobald  v.  Raihoay  Passengers  Assurance  Company  (g) 

(c)  Bradbum  v.  Great  Western  Railway y  supra  ;  but  see  Liverpool 
Plate  CHasa  Co.  v.  Pelletier,  75  L.  T.  Joum.  304. 

{d)  Hicks  V.  Newport  Bailioay  Co,,  4  B.  &  S.  403  n.  Franklin  v. 
S.  JK.  J2.,  3  H.  &  N.  211  ;  and  per  Bramwell,  B.,  in  Bradbum  v. 
Q,  W.  /?.,  supra.  Grand  Trunk  Railway  v.  Jennings,  13  App.  Cas. 
800,  supra,  p.  21. 

(c)  27  &  28  Vict.  cap.  cxxv.  s.  35. 

(/)  And  see,  in  America,  HiU  v.  Hartford  Ins.  Co.,  22  Hun.  (N.  Y.) 
187,  190,  per  Follet,  J.  "  The  central  idea  of  such  a  policy  is  |)artial 
indemnity  against  accident." 

(g)  10  Ex.  45,  23  L.  J.  Ex.  249,  23  L.  T.  222.  18  Jur.  583,  2  W.  R. 
528.     12  and  13  Vict.  cap.  xi.  ;    15  &  16  Vict.  cap.  c. 

2   I 
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where  the  contract  was  to  pay  ;^iooo  to  the 
executors  of  the  assured  on  his  death,  or  a  propor- 
tionate part  to  himself  in  case  of  personal  injury, 
^^oVcroJw^  and  the  assured  was  injured,  the  Court  of  Exchequer 
held  that  the  insurers  were  bound  to  indemnify  the 
assured  for  the  costs  of  the  medical  attendance  and 
expenses  to  which  he  was  put  by  the  accident,  but 
not  for  loss  of  time  or  profit,  thus  following  the  rule 
of  Wright  V.  Pole  (h)  that  profits  cannot  be  recovered 
under  a  policy  unless  insured  in  terms.  And  Pol- 
lock, C.B.  (i),  said,  "  What  the  insurance  company 
calculate  on  indemnifying  against  is  the  expense  and 
pain  and  loss  immediately  connected  with  the  acci- 
dent, and  not  remote  consequences  that  may  follow 
according  to  the  business  of  the  passenger." 

In  this  case  there  were  clearly  two  distinct  con- 
tracts— 

(i)  Topay^ioooto  the  assured's  executors  if  he 
was  killed  by  accident. 

(2)  To  compensate  him  to  any  amount,  not  exceed- 
ing ;^iooo,for  the  expense  and  pain  and  loss  caused 
to  him  by  accident.  The  first  contract  was  to  pay 
the  representatives  of  the  insured  a  liquidated  sum 
in  a  certain  event,  the  second  to  compensate  the  in- 
sured himself  up  to  ;^  1000  in  a  certain  other  event. 
And  the  view  of  Alderson,  B.  (i),  "  that  no  proportion 
could  exist  between  injuries  short  of  death,  and 
death,"  well  expresses  the  essential  difference  of  the 
two  contracts,  and  the  impossibility  of  establishing  a 
Popm  and  ratio  between  the  two  events  provided  against.  The 
McrdiLt  private  Act  of  the  insurers  (/)  contained  the  form  of 

*^"*^y-  contract  adopted  in  the  above  case.     But  at  present 

the  usual  form  of  an  accident  policy  or  contract  is 
to  pay  a  certain  fixed  sum  per  week  in  case  of  injury, 

(h)  Supra,  p.  251. 

(i)  Theobidd  v.  Railway  Passengers',  <fcc.  To.,  lo  Ex.  58. 

{k)  Ibid. 

(/)  15  &  16  Vict.  cap.  c. 
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and  a  certain  other  fixed  sum  in  case  of  death.    Such  ^ 

policies  do  not  contemplate  indemnity,  and  avoid  the 
necessity  of  going  into  the  assured  s  accounts  or 
private  aflFairs. 

Insurance   against   accident   while    travelling  byAMurednot 
railway  may  not  be  effected  with  the  Railway  Pas- ™^;^'; '"'"'''''' 
senger's  Assurance  Company,  by  or  on  behalf  of  any 
one  under  twelve  years  of  age,  and  every  insurance 
ticket  obtained  by  or  on  behalf  of  such  person  shall 
be  utterly  void  against  the  company  (m). 

Insurance  by  friendly  societies  against  accidents  insuroncc  by 
generally  is  open  to  all  over  sixteen  in  the  ordinary  a^etiw. 
course  (n),  and  to  still  younger  children  under  certain 
special  conditions  prescribed  by  the  Friendly  Societies 
Act,  1875  {0). 

The  necessity  for  the  person  effecting  a  policy  inanrawo 
against  accidents  to  have  an  insurable  interest  in  the  nqia^te. 
health  or  life  of  the  assured  is  the  same  as  for  all 
other  insurances,  under  14  Geo.  III.  c.  48  (p),  which 
statute  provides  that  it  shall  be  competent  to  show 
that  the  policy  was  in  fact  made  on  account  of  a 
person  other  than  the  person  to  whom  it  is  expressed 
to  be  made  (q). 

Accident  policies,  like  marine  policies,  may  be  Accident  time 
divided  into  time  policies  and  voyage  policies.  The  ^  ^^  *^^' 
former,  like  ordinary  life  policies,  are  made  by  the 
year  or  for  life,  and  only  differ  from  them  in  the 
nature  of  the  risk  insured  against.  They  cover  all 
forms  of  accident,  irrespective  of  the  place  where  the 
assured  is.  But  it  is  not  unusual  to  limit  the  area 
within  which  the  accident  is  to  happen ;  thus,  where 
the  policy   provided   against  accidents  within  the 

(m)  27  and  28  Vict.  cap.  cxxv.  s.  34. 

(n)  Friendly  Societies  Act,  1875  (^S  &  39  Vict.  c.  60),  8.  8. 
(o)  38  &  39  Vict.  c.  60,  s.  8  (a). 

(p)  Shilling  V.  Accidental  Death  Co.,  i  F.  &  F.  1 16,  2  H.  &  N.  42, 
26  L.  J.  Ex.  268,  27  do.  17,  29  L.  T.  98,  5  W.  R.  567. 
(q)  Same  case. 
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United  Kingdom  or  the  continent  of  Europe,  and 
that  it  should  be  avoided  as  soon  as  the  assured  took 
ship  to  go  outside  those  limits,  the  assured  was  killed 
in  Jersey,  and  the  insurers  disputed  their  liability 
on  the  ground  {inter  alia)  that  Jersey  was  neither  in 
the  United  Kingdom  nor  on  the  continent  of  Eui-ope. 
The  Court,  however,  held  that  Jersey  was  within  the 
United  Kingdom  within  the  meaning  of  the  policy  (r). 

Voyage  policies  may  or  may  not  be  limited  in 
point  of  time.  Thus,  a  railway  insurance  against 
accident  is  only  available  for  so  many  days,  and  if 
the  journey  is  protracted  beyond  those  days,  the 
policy  ceases  to  be  available.  It  is  always  limited 
in  point  of  space  to  a  prescribed  journey,  and  a 
passenger  insured  from  London  to  Aberdeen,  with 
liberty  to  break  the  journey  given  him  by  the  rail- 
way company,  would  not  be  insured  against  accidents 
happening  to  him  if  he  chose  to  go  to  Scarborough  in 
the  time  allowed  him  at  York,  for  though  travelling 
he  would  be  deviating  from  the  journey  for  which 
he  was  insured.  It  would,  however,  probably  be 
otherwise  if  his  train,  through  some  accident  or 
negligence  of  the  railway  company,  deviated  on  to 
a  branch  line  and  he  was  there  injured. 

Baiiway  Aldcrsou,  B.  («),  defined  a  railway  accident  to  be 

defluition.  **  an  accidcut  occurring  in  the  course  of  travelling 
by  a  railway,  and  arising  out  of  the  fact  of  the 
journey.  It  does  not  necessarily  depend  upon  any 
accident  to  the  railway  or  machinery  connected  with 
it";  but  Pollock,  C.B.  (p.  57),  declined  to  lay  down 
any  general  rule.  He,  however,  in  the  case  before  the 
Court,  laid  emphasis  on  the  following  facts,  viz. : — 
'  (i)  The  plaintiff  was  a  traveller  on  the  railway. 
(2)  Though  at  the  time  of  the  accident  his  journey 
had  in  one  sense  terminated  by  the  carriage  having 

(r)  Stoneham  v.  Ocean,  d-c.  Co.,  19  Q.  B.  D.  237,  57  L.  T.  N.  S.  236, 
35  W.  R.  716,  3  Times  L.  R.  695. 
(«)  Theobald  v.  Railway  Passengers',  10  Ex.  58,  supra. 
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stopped,  he  had  not  ceased  to  be  connected  with  the 
carriage,  for  he  was  still  in  it.  (3)  The  accident 
happened  without  negligence  on  his  part,  and  while 
he  was  doing  an  act  which  as  a  passenger  he  must 
necessarily  have  done,  for  a  passenger  must  get  into 
the  carriage,  and  get  out  of  it  when  the  journey  is 
at  an  end,  and  cannot  be  considered  as  disconnected 
with  the  carriage  and  railway, and  with  the  machinery 
of  motion,  until  he  has.  as  it  were,  safely  landed 
from  the  carriage  and  got  on  the  platform.  The 
accident  is  attributable  to  his  being  a  passenger  on 
the  railway,  and  it  arises  out  of  an  act  immediately 
connected  with  his  being  such  passenger." 

Where  in  respect  of  a  water  show  at  Earl's  Court 
the  plaintiffs  had  insured  themselves  against  liability 
"  for  personal  injury  caused  to  any  person  not  in  the 
service  of  the  plaintiff  syndicate,  by  any  accident  to 
the  boats  or  shutes  used  in  the  show  owned  by  the 
plaintiff  syndicate,"  and  a  boat  of  the  plaintiflfs  came 
down  the  shute  and  struck  a  water  bicycle  not 
owned  by  the  plaintiffs,  and  injured  a  person  therein, 
it  was  held  that  there  was  an  accident  to  the  plain- 
tiffs' boat,  though  it  was  not  injured,  and  that  the 
persons  injured  need  not  be  in  the  plaintiffs'  boat 
to  entitle  them  to  recover  (t). 

Where  the  journey  insured  for  is  not  wholly  with-  Breaking 
out  break,  and  in  the  same  conveyance,  the  policy  ^**'*™*^- 
will,  it  would  seem,  cover  passage  from  railway  to 
steamer  or  from  one  conveyance  to  another  {u). 
But  where  the  insurance  is  by  public  or  private  con- 
veyance between  two  points,  and  the  assured  finds 
no  conveyance  at  a  certain  stage  of  his  journey  and 
tries  to  complete  it  on  foot,  he  will,  it  seems,  not  be 
protected  (x). 

(I)  Bayton*8  World's  Watrr  Show  Syndicate  v.  Employers'  Liability 
Assurance  Corporation,  11  Times  L.  R.  (C.  A.)  384. 

(tt)  See  Northrup  v.  Railway  Passengers'  Assurance  Co.,  43  N.  Y. 
516. 

(x)  Southard  v.  Railway  Passengers'  Assurance  Co.,  34  Conn.  574. 
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InBoraoce 
ticket  for 
partlcniar 
journey. 


Amured  must 
be  twelve 
yean  of  age. 


Amount  of 
eompcnsation. 


Insurances  against  railway  accident  are  usually 
effected  by  ticket,  purchased  like  a  railway  ticket 
at  a  station.  The  contract  for  such  insurance  is 
effected  by  the  sale  and  purchase  of  such  ticket 
from  the  proper  person  (usually  the  ticket  officer  of 
the  railway  company).  By  the  Railway  Passengers' 
Assurance  Company's  Act,  1864  (y),  s.  6,  it  is 
provided  that,  in  all  cases,  tickets  of  insurance  for 
particular  journeys  shall  be  held  to  be  a  valid  exe- 
cution by  the  company  of  the  contract  set  out  in 
the  schedule  thereto,  and  that  nothing  further  shall 
be  required  to  be  done  by  the  company  in  order 
to  legally  bind  the  company  to  the  performance 
thereof.  This  mode  of  contracting  is  subject  to  a 
disadvantage,  that  the  assured  is  not  identified,  and 
may  give  away  his  ticket  without  much  danger  of 
discovery,  although  to  do  so  is  a  misdemeanour  and 
avoids  the  contract  made  by  the  ticket  (z). 

The  contract  in  the  said  schedule  js  to  pay  to 
any  person  over  the  age  of  twelve  who  has  duly, 
and  for  the  premium  demanded,  obtained  one  of  the 
company's  insurance  tickets,  and  sustains  an  injury 
caused  by  an  accident  to  the  train  or  to  the  carriage 
while  travelling  during  the  particular  journey  for 
which  the  ticket  is  issued. 

The  compensation  paj'^able  is  as  follows,  viz. : — 
Where  the  amount  payable  in  case  of  death  is 
;^iooo,  and  the  assured  is  not  killed,  but  totally 
disabled,  he  is  entitled  to  £6  per  week,  but  if 
partially  disabled  to  ;^i  105.  per  week.  If  the  sum 
insured  in  case  of  death  is  ;^SOo,  and  the  assured  is 
not  killed,  but  totally  disabled,  he  is  entitled  to  £$ 
per  week,  but  if  partially  disabled  to  1 5s.  per  week. 
If  the  sum  insured  in  case  of  death  is  ;f  200,  and 
the  assured  is  not  killed,  but  totally  disabled,  ho  is 
entitled  to  ;^i  55.,  but  if  partially  disabled  to  6s,  3^. 


(y)  27  &  28  Vict.  cap.  cxxv. 


(z)  Ibid. 
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per  week.  But  the  Act  provides  different  rates  for 
excursion  trains.  If  there  be  contributory  negli- 
gence in  the  assured  he  cannot  recover,  and  if  any 
claim  is  fraudulent  the  company  may  recover  back 
the  money  paid  (a). 

This  form  of  contract  by  ticket  issued  on  demand 
and  tender  of  the  proper  premium  is  possible  for 
the  insurer,  because  the  risk  to  be  run  is  calculable 
beforehand,  and  the  occupation,  age,  and  habits  of 
the  assured  can  very  seldom  increase  the  probability 
of  an  accident  happening  while  the  assured  is  travel- 
ling. But  where  drunkenness  or  any  affliction  in- 
creasing liability  to  accident  is  apparent  in  the  appli- 
cant, the  railway  company  would  have  a  right  to 
refuse  to  issue  an  insurance  ticket  to  him ;  the  words 
of  the  statute  are  permissive,  not  obligatory  (&). 

Time  policies  against  accidents  are  effected  in  the  Time  policy 
same  way  as  ordinary  time  policies,  on  the  basis  of  JSdent. 
a  proposal  and  declaration  signed  by  the  applicant,  ll^^^^^ 
containing  such  information  as  the  insurers  deem  continue, 
necessary  and  good  faith  requires.     But  there  is  no 
obligation  in  the  insurer  to  continue  an  accident 
policy,  as  there  is  in  the  case  of  a  life  policy  (c). 

And  where  a  policy  against  accident  is  for  one  Bach  renewal 
year,  renewable  from  time  to  time  by  consent,  each  *  ^^^  contract, 
renewal  is  a  new  contract,  and  not  a  renewal  of  the 
original  contract  (d). 

A  man  seeking  insurance  against  accident  will  be  what  mast  be 
bound  to  disclose  any  circumstances  of  which  he  is  proposal  for 
aware  which  he  thinks  would   make  the  insurers  **^'*'^'*^  p*'"*'^- 
decline  to  insure  him,  or  charge  a  higher  premium 
as  for  an  increased  form  of  risk. 

(a)  27  &  28  Vict.  cap.  cxxv.  s.  3,  and  sched. 

(6)  Ibid.  8.  4. 

{e)  27  &  28  Vict.  cap.  cxxv.  s.  4.  Simpson  v.  Accidental  Death,  26 
L.  J.  C.  P.  289,  30  L.  T.  31.  For  form  of  such,  see  2  C.  B.  N.  8.  257, 
5  W.  R.  307,  3  J"r.  N.  S.  1079. 

{d)  Stokell  V.  Heywood  (1897).  i  Ch.  D.  459,  74  L.  T.  781,  65 
L.  J.  Ch.  721. 
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Peculiarly 
liable  to 
accident, 
paralysis, 
sligfht  lamo- 


Agrent*s 
knowledge. 


Qaestions  put 
to  proposed 
insured. 


The  applicant  is  usually  required  to  declare  that  he 
is  Lq  good  health  at  the  time  of  application ;  that  he 
has  never  had  a  fit  of  any  kind,  or  paralysis,  or  gout, 
or  delirium  tremens ;  that  he  has  no  rupture,  physical 
defect,  or  deformity ;  that  his  habits  are  at  the  time 
of  application,  and  have  always  been,  sober  and  tem- 
perate, and  that  there  is  nothing  in  his  occupation, 
mode  or  habits  of  life  rendering  him  peculiarly  liable 
to  accident,  and  that  he  knows  of  nothing  which  he 
thinks  would  make  the  insurers  unwilling  to  take 
his  risk ;  and  this  declaration,  with  certain  specific 
answers,  is  made  the  basis  of  the  contract,  and  if 
they  are  not  in  all  respects  true,  the  policy  will  be 
voidable,  and  all  premiums  paid  thereunder  subject 
to  forfeiture. 

To  the  question.  "  Are  there  any  circumstances 
which  render  you  peculiarly  liable  to  accident  ? "  the 
assured  answered,  by  way  of  warranty, "  Slight  lame- 
ness from  birth,"  and  that  he  had  not  had  paralysis 
or  a  fit  of  any  kind,  and  had  no  physical  infirmity. 
The  company  alleged  that  the  declaration  was  untrue 
and  the  policy  void ;  but  in  an  action  on  the  policy 
the  plaintiff  recovered,  on  the  ground  that  the  lame- 
ness had  been  seen  by  the  agent,  who  concurred  in 
its  being  described  as  "slight";  that  ''paralysis" 
meant  a  shock  of  paralysis,  and  not  local  paralysis 
resulting  in  lameness  caused  by  a  fall ;  and  that  the 
warranty  that  the  assured  had  no  "  physical  in- 
firmity "  meant  no  physical  infirmity  other  than  the 
lameness  which  had  been  disclosed  (c). 

The  particular  questions  put  arc  of  the  following 
kind: — (i)  As  to  occupation.  (2)  As  to  previous 
accidents  (if  any)  requiring  medical  or  surgical 
attendance,  with  particulars  (if  any).  (3)  As  to 
previous  or  subsisting  assurances  against  accident. 
(4)  As  to  refusal  to  accept  proposals  or  renew  policies. 


(e)  Crukh^hank  v.  Northern  Accident,  dsc,  33  Sco.  L.  Rep.  134. 
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(5)  As  to  compensation  (if  any)  received  for  personal 
injury. 

Even  if  this  declaration  were  not  made,  nor  these 
questions  asked,  most  of  the  information  warranted 
therein  would  be  requisite  under  the  general  prin- 
ciples of  insurance  law,  especially  that  relating  to  his 
physical  condition.  For  certain  ailments  and  acci- 
dents diminish  a  man's  control  over  his  movements, 
and  increase  his  liability  to  accidental  injuries. 

Nearsightedness  is  not  a  bodily  infirmity  within  Nearsighted- 
the  meaning  of  a  warranty,  in  an  application  for  an  "**"" 
accident  policy,  that  the  appUcant  was  not  subject 
to  any  bodily  infirmity  (/). 

The  risk  also  varies  to  some  extent  according  to 
the  trade  or  calling  of  the  insured,  and  the  insurers 
divide  occupations  into  several  classes,  according  to 
the  greater  or  less  liability  to  accident  found  on  the 
average  to  be  attendant  on  such  occupations.  The  Assured  must 
person  seeking  insurance  is,  as  has  been  said,  usually  ^clfpSon. 
asked  to  state  his  profession  or  occupation.  If  he 
state  it  falsely,  the  policy  will  be  void  by  its  terms 
under  the  rule  in  Anderson  v.  Fitzgerald,  (jj),  whether 
the  profession  or  occupation  stated  be  more  or  less 
hazardous  than  or  as  hazardous  as  the  real  occupation 
of  the  assured  (h). 

Description  by  the  assured  of  himself  as  an  esquire 
is  no  answer  to  a  question  as  to  profession  or  occupa- 
tion (z),  but  a  mere  representation  that  the  assured 
is  in  that  position  of  life  in  which  people  are  usually 
styled  esquires  (y).  Where  a  man  being  engaged  in  ironmonger 
trade  as  an  ironmonger  calls  himself  an  esquire,  and  ^'1^^  " 
says  nothing  about  the  trade,  this  does  not  amount 

(/)  Cotton  V.  Fidelity  and  Casualty  Co.,  41  Fed.  Rep.  506. 
{g)  4  H.  L.  C.  484,  17  Jur.  995-  '       ,  „  .    ,   ^   « 

(h)  See  Perrins  v.  Manne,  <kc.,  2  E.  &  E.  317,  29  L.  J.  Q.  B.  17, 
242,  2  L.  T.  N.  S.  633,  6  Jur.  N.  S.  69,  627,  8  W.  R.  41,  563. 
(f)  Pfer  Hill,  J.,  in  Perrins  v.  Marine,  <Src.,  2  E.  &  E.  317,  at  321. 
(/)  Per  Williams,  J.,  in  same  oaee,  324  {Cam  seac.). 
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Accident 
definition. 


Meaning  of 
"accident" 
in  AVorkmen's 
Compensation 
Act,  1897. 

Per  Lords 
ICacnaghten 
and  Shand. 


Per  Lord 
Halsbnry. 


to  a  statement  false  in  fact.  At  most  he  has  not 
stated  all  he  might  have  stated.  But  this  only 
makes  his  statement  imperfect,  not  untrue  (k),  and 
the  Court  will  not  deem  such  an  omission  to  be  a 
stippressio  veri  or  suffgestio  falsi, 

Cockburn,  C.J.,  however,  dissented  from  the  de- 
cision, and  considered  that  by  calling  himself  esquire 
the  ironmonger  virtually  described  himself  as  of  no 
occupation,  and  conveyed  the  impression  that  he  was 
not  in  trade  (/). 

Many  of  the  questions  on  accident  policies  arise 
concerning  the  true  meaning  of  the  word  accident, 
and  it  is  difficult  so  to  define  the  word  as  to  include 
the  innumerable  mishaps  which  happen  in  the  daily 
course  of  human  life ;  and  it  is  often  equally  difficult 
to  decide  whether  a  mishap  comes  within  the  risk 
taken,  or  the  exceptions  made,  by  the  terms  of  a 
particular  policy. 

Referring  to  the  Workmen's  Compensation  Act, 
1897,  Lord  Macnaghten  said  '*  the  expression  *  acci- 
dent '  is  used  in  the  popular  and  ordinary  sense  of 
the  word,  as  denoting  an  unlooked-for  mishap  or  an 
untoward  event  which  is  not  expected  or  designed," 
and  Lord  Shand,  referring  to  the  same  Act,  was  of 
opinion  that  the  word  accident "  denotes  or  includes 
any  unexpected  personal  injury  from  any  unlooked- 
for  mishap  or  occurrence " (771).  In  the  case  of. 
Brintons  v.  Turvey  (71),  a  workman  who  was  employed 
to  sort  wool  became  infected  with  anthrax  of  which 
he  died,  by  a  bacillus  passing  from  the  wool  to  his 
eye,  and  it  was  held  to  be  an  "  injury  by  accident " 
within  the  Workmen's  Compensation  Act,  1897. 
Lord  Halsbury  expressed  the  opinion  that  the 
language  of  the  statute  must  be  interpreted  in  its 

(Jfe)  Per  Wightman,  J.,  in  same  case,  323. 

(0  P.  321. 

(m)  Fenion  v.  Thorley  db  Co.  (1903),  App.  Cas.  pp.  448  and  451. 

(n)  Brintons  v.  Turvey  (1905),  A.  C.  231. 
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ordinary  and  popular  meaning,  and  he  further  said, 
"  We  must  be  on  our  guard  that  we  are  not  misled 
by  medical  phrases  to  alter  the  proper  application 
of  the  phrase  *  accident  causing  injury '  because  the 
injury  inflicted  by  accident  sets  up  a  condition  of 
things  which  medical  men  describe  as  disease." 

In  a  case  under  the  Workmen's  Compensation 
Act,  1906(0),  Judge  Mulligan  said,  "This  statute  is 
expressed  in  ordinary  language,  and  an  occurrence 
which  the  man  in  the  street  would  describe  as  an 
accident  is  an  accident  within  the  meaning  of  the 
Act.  In  my  view,  injuries  may  arise  by  accident 
where  there  was  not  apparent  beforehand  the 
fortuitous  element  of  '  chance.'  ...  It  is  a  question 
of  law  whether  or  not  that  which  causes  the  injury 
amounts  to  an  accident.  .  .  .  With  regard  to  the 
law  I  think  there  is  no  sound  distinction  between 
torn  muscles  or  ruptured  fibres  and  fractured  bones 
for  the  purpose  of  determining  what  is  or  is  not  an 
accident." 

By  s.  8  of  the  Workmen's  Compensation  Act, 
1 906  (6  Ed w. TIL,  c.  5  8),  where  the  death  of  a  work- 
man is  caused  by  a  disease  mentioned  in  the  third 
schedule  to  the  Act  {p)  or  he  is  thereby  disabled 
from  earning  full  wages  and  the  disease  is  due  to 
the  nature  of  his  employment,  he  or  his  dependents 
shall  be  entitled  to  compensation  as  if  the  disease 
were  a  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  that  employment. 

In  North  Arjierican  Life  and  Accident  Co.  v.  Bur-  American 
roughs  {q)  accident  is  defined  as  "  an  event  that  takes  ^®^°**^^®^ 
place  without  one's  foresight  or  expectation ;  an  event 

(o)  Purse  V.  Uayward,  at  Norwich,  April  14,  1908,  "The  Times," 
April  IS,  1908. 

(p)  Ajithrax,  lead  poiaoning,  mercury  poifionlng,  phosphorus 
poifioning,  mining. 

(g)  8  Am.  Rep.  216.  United  States  Mutual  Accident  v.  Barry, 
9  Sup.  Ct  755. 
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which  proceeds  from  an  unknown  cause,  or  is  an 
unusual  effect  of  a  known  cause,  and  therefore  not 
expected :  chance,  casualty,  contingency." 

And  in  another  American  case  "  Accidental 
means "  were  defined  as  "  those  which  produce 
effects  which  are  not  their  natural  and  probable 
consequences"  (qq). 

Where  a  policy  provided  that  *'  the  insurer  shall 
pay  to  the  assured  (a  tramway  company)  the  sum 
of  -!^2  5o  in  respect  of  any  one  accident,"  it  was  held 
to  mean  in  respect  of  any  single  injury  to  person,  or 
property,  accidentally  caused  (r). 

In  Sinclair  s  Case  {s),  accident  was  defined  as 
including  violence,  casualty,  and  vis  major,  but  not 
as  including  sunstroke,  which  the  Court  classed  with 
injuries  from  malaria,  exposure  to  the  weather,  &c. 
It  is  a  known  consequence  of  undue  exposure  to  the 
full  heat  of  the  sun,  and  in  no  way  to  be  classed  with 
the  unforeseen,  though  it  operates  ah  extra. 

The  injury  and  the  accident  causing  it  are 
distinct,  and  must  not  be  confounded.  A  man  may 
be  accidentally  poisoned,  and  his  death  in  that  case 
results  from  something  unforeseen  in  the  course  of 
nature,  which  does  not  operate  externally,  but  the 
introduction  of  which  into  the  system  is  ex  hypotfusi 
a  pure  accident.  If  such  a  case  happened,  unless 
death  by  poison  were  excepted,  the  insurers  would 
probably  be  liable.  The  accident  would  be  the 
fortuitous  reception  of  the  poison  into  the  body. 
The  injury  would  be  the  natural  result  of  the  poison 
when  so  received,  and  would  thus  be  the  effect  of 
which  the  accident  would  be  the  cause  (t). 

{qq)  Western  Commercial  Travellers*  AssocieUion  v.  Smith,  85  Fed. 
Rep.  40  r. 

(r)  South  Staffordshire  Tramways  v.  Sickness  and  Accident  Cor- 
poratian  (1891),  i  Q.  B.  402. 

{s)  Sinclair  v.  Maritime  Passengers*,  3  E.  &  E.  478,  4  L.  T.  N.  R 
15,  30  L.  J.  Q.  B.  77,  9  W.  R.  342.  7  Jur.  N.  S.  367. 

(t)  Cole  V.  Accident,  dsc,  61  L.  T.  227,  5  Times  L.  R.  736.     Hamlfn 
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Id  a  case  under  the  Workmen's  Compensation 
Act,  1897  00'  I^ord  Halsbury  said:  "We  must  be 
on  our  guard  that  wo  are  not  misled  by  medical 
phrases  to  alter  the  proper  application  of  the  phrase, 
*  accident  causing  injury/  because  the  injury  in- 
flicted by  accident  sets  up  a  condition  of  things 
which  medical  men  describe  as  disease.  A  work- 
man, in  the  course  of  his  employment,  spills  some 
corrosive  poison  on  his  hands,  the  injury  caused 
thereby  sets  up  erysipelas,  a  definite  disease,  some 
trifling  injury  by  a  needle  sets  up  tetanus.  Are 
these  not  within  the  Act  because  the  immediate 
injury  is  not  perceptible  until  it  shows  itself  in 
some  morbid  change  in  the  structure  of  the  human 
body,  and  which  when  shown  we  call  a  disease  ?  I 
cannot  think  so." 

American  decisions  go  somewhat  far  in  restrict-  Rupture  by 
ing  the  definition  of  accident,  following  out  the  {ISiin.'*^  "^™ 
distinction  already  indicated  between  the  accident 
and  injury.  Thus  it  has  been  held  that  rupture 
caused  by  jumping  from  a  railway  train  before  it 
had  stopped  was  not  a  bodily  injury  effected  through 
violent  and  accidental  means,  on  the  ground  that 
the  rupture  was  the  result  and  not  the  means,  and 
that  the  injured  man  meant  to  jump  down  and  did 
so,  and  that  nothing  unforeseen  happened  in  jump- 
ing down  (v). 

In  Kentucky  (w)  a  man  who  put  his  arm  out  of  injury  from 
window  and  got  it  injured  against  a  post  was  held  Jut  oi^winSow. 
disqualified  by  negligence  (x).     The  true  question 
would  be  rather  whether  the  act  was  necessarily 

V.  Crown  Accident,  «fcc.  (1893),  i  Q.  B.  750, 68  L.  T.  701, 62  L.  J.  Q.  B. 
409,  41  W.  R.  531,  9  Times  L.  R.  427. 

(«)  Brintons  v.  Turvey  (1905),  A.  C.  231. 

(v)  Southard  v.  Bailtoay  Passengers^  Assurance^  34  Conn.  574. 

{w)  Morel  v.  Mississippi  Valley  Life,  4  Bush.  (Ky.)  535. 

{x)  Railway  Passengers*  Assurance  Co.'s  Act,  18 5^2  (15  &  16  Vict. 
cap.  c,  8.  133),  provides  that  negligence  may  be  insured  against 
by  that  company. 
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connected  with  the  travelling,  and  negligence  would 
have  nothing  to  do  with  the  matter  (y).  Putting 
out  the  arm  to  close  a  door  inadvertently  left  un- 
fastened by  the  company,  or  to  catch  something 
blown  by  the  draught  out  of  the  carriage,  would 
seem  to  be  acts  arising  out  of  the  journey.  But  it 
might  be  otherwise  where  a  man  put  his  arm  out 
merely  to  feel  the  air  or  the  rain.  Such  an  act, 
whether  negligent  or  not,  would  not  arise  out  of 
any  act  immediately  connected  with  the  journey. 

Fatal  fall  Where  a  man  ran  to  catch  a  train,  and  missing  a 

to  catch^train.   Step  fell  and  was  killed,  in  America  it  was  held  that 

actual  travelling  included  the  necessary  getting  into 

the  train  (z). 


Xogligrcnce  of 
assured. 


Conditloii  not 

literally 

construed. 


Drowning. 


A  provision  in  an  accident  policy  that  it  is  not  to 
cover  injuries  or  death  resulting  from  "  walking  or 
being  on  a  railway  or  bridge  "  is  not  to  be  construed 
with  absolute  literalness,  so  as  to  prevent  the  insured 
from  crossing  a  railway  at  a  place  provided  for  the 
public  (a). 

Drotoning  is  an  accidental  injury  (6)  within  a 
policy,  providing  that  no  claim  should  be  made  in 
respect  of  any  injury  unless  the  same  should  be 
caused  by  some  outward  and  visible  means  of 
which  satisfactory  proof  could  be  supplied  to  the 
directors. 

Drowning  When  the  risk  is  not  to   extend  "to  any  case, 

ca^e™f  death  ®^c®P^  whou  the   accidental   injury   shall   be   the 

proximate  and  sole  cause  of  disability  or  death,"  if 

the  assured  suffer  death  by  drowning,  that  is  the 

(y)  See  Champlin  v.  Railioay  Passengers*,  6  Lansing  (N.  Y.)  71, 
holding  that  contributory  negligence  is  no  defence  on  a  policy  of 
accidental  insurance. 

(2)  Tooley  v.  Raxltoay  Passengers'  Assurance  Co.,  3  Bliss.  (U.  S.  Circ. 

ct.)  399. 

{a)  Traders  and  Travellers'  v.  Wagley,  74  Fed.  U.  S.  457. 

(6)  Trew  v.  Railway  Passengers',  6  H.  &  N.  8^0,  30  L.  J.  Ex.  317, 
4  L.  T.  N.  S.  S^s^  9  VV.  R.  671,  7  Jur.  N.  S.  878.  Reynolds  v.  Aeei- 
dental,  22  L.  T.  N.  S.  820,  18  VV.  R.  1141. 
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proximate  and  sole  cause  of  death,  no  matter  what 
was  the  cause  of  falling  into  the  water  ;  unless  death 
would  have  been  the  result  without  the  presence  of 
the  water  (c). 

When  a  man  is  found  dead  in  the  water,  he  may  AfisaroA  found 
bo  presumed  to  have  come  to  his  death  by  drowning 
and  not  by  fits.  Even  if  he  fell  into  the  water  in  a 
fit  and  got  drowned,  the  insurer  would  be  liable,  as 
death  would  be  caused  by  the  action  of  the  water 
and  not  by  the  fit  (d). 

If  a  man  might   have   come   to    his  death  by  Preaumption 
accidental  drowning  or  suicide,  the  presumption  will 
be  in  favour  of  accident  rather  than  intention  {e). 

If  a  man  is  seized  with  a  fit  and  falls  on  to  a  Faiun?  on 
railway  line  on  which  a  train  is  coming,  and  is  so  ^  ^*^' 
run  over,  the  cause  of  death  will  not  be  the  fit,  but 
the  being  run  over  (/). 

The  assured  sprained  the  muscles  of  his  back  in  Sprain, 
lifting  a  heavy  weight,  and  was  held  entitled  to 
recover  imder  a  proviso  that  the  injury  must  be  due 
to  a  material  or  external  cause  operating  upon  the 
person  of  the  insured  (g). 

Where  the  insurers  agreed  to  compensate,  if  the  "  violent, 
insurer  should  sustain  *'  any  bodily  injury  caused  by  oxumai  and  ^ 
violent,  accidental,  external,  and  visible  means,"  and  ^^^^^^  ™^°*' 
the  insured  broke  a  ligament  in  his  knee  while  he 
was  in  the  act  of  stooping,  the  injury  was  covered 

(c)  Manufacturers^  Accident  Indemnity  Co.  v.  Dorgan,  58  Fed.  Rep. 

945. 

{d)  Winspear  v.  Accidental,  6  Q.  B.  D.  42,  43  L.  T.  459,  29  W.  R. 
116. 

(e)  MaUory  v.  Travellers*,  47  N.  Y.  52,  7  Am.  Rep.  410.  Harvey 
V.  Ocean  Accident  and  Guarantee  Corpn.  (1905),  2  Ir.  Rep.  i  C.  A. 

(/)  Lawrence  v.  Accident  Co.,  7  Q.  B.  D.  21*6,  50  L.  J.  Q.  B.  522, 

29  W.  R.  802.     Isitt  V.  Railuny  Passengers*,  ike,  22  Q.  B.  D.  504,  60 
L.  T.  297. 

(y)  Sinclair  v.  Maritime  Passengers*  Insurance  Co.^  4  L.  T.  N.  S.  i  ^, 

30  L.  J.  Q.  B.  77,  3  E.  &  E.  478,  7  Jur.  N.  S.  367.     Martin  v.  Travel- 
lers* Co.,  I  F.  &  F.  505. 
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by  the  policy,  the  word  "  external "  being  construed 
as  opposed  to  "  internal  "  (A). 

And  as  regards  the  meaning  of  the  words  "  violent, 
accidental,  external,  and  visible  means,"  Mr.  Justice 
Bray  said,  in  giving  judgment  in  Scarr  v.  The  Oeneral 
Accident  Insurance  Corporation  (i) :  '*  The  injury  to 
the  heart "  (of  which  the  deceased  eventually  died) 
*'  seems  to  have  been  caused  by  the  violent  exertion 
of  the  deceased,  and  the  violent  exertion  was  in- 
tended and  not  accidental.  There  was  no  slip,  or 
fall,  OE^blow.  He  intended  to  push  and  pull,  and  he 
pushed  and  pulled,  thus  injuring  the  heart."  This 
was  held  by  the  learned  judge  to  be  of  "  an  acci- 
dental character  within  the  meaning  of  the  words 
'  violent,  accidental,  external,  and  visible  means/  " 

A  person,  however,  being  insured  under  a  similar 
policy,  was  pulling  on  his  stockings,  when  "  he  felt 
something  give  way  in  his  inside,"  and  soon  died. 
His  death  was  decided  not  to  be  within  the  terms  of 
the  insurance  (/). 

Under  an  accident  policy  providing  that  it  "  shall 
not  extend  to  injuries  of  which  there  is  no  visible 
mark  on  the  body  of  the  insured  "  it  has  been  held 
that  the  company  is  liable  in  case  of  accidental 
death,  although  there  was  no  visible  mark  of  injury 
on  the  body  {k). 

Poiicj  against        The  assured  left  a  steamer  to  walk  home,  and 

ETOWenf whilst  ^^^^^  SO  doiug  was  injured  by  an  accident   from 

travemng:.        which  he  died.     The  Supreme  Court  of  the  United 

States  held  that  his  own  legs  were  not  a  conveyance, 

public  or  private,  within  thie  meaning  of  a  policy 

{h)  Hamlyn  v.  Crown  Accident,  Ac.  (1893),  i  Q.  B.  750,  68  L.  T. 
701,  62  L.  J.  Q.  B.  409,  41  W.  R.  531,  9  Times  L.  R.  427.  Harvey 
V.  Ocean  Accident  and  Guarantee  Corpn.  (1905),  2  Ir.  Rep.  i  C.  A. 

(»)  ( 1905)  I  K.  B.  387,  74  L.  J.  K.  B.  227, 92  L.  T.  128, 21  T.  L.  R.  i73- 

(;)  Clidero  v.  Scottish  Accident,  <fcc.,  29  Sco.  L.  R.  303. 

{k)  Eggenbcrger  v.  Qtutrantee,  drc,  41  Fed.  Rep.  U.  S.  172. 
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against  death  by  accident  whilst  travelling  by  public 
or  private  conveyance  (/)• 

And  an  accident  policy  insuring  a  person  named 
*'  as  a  passenger  in  a  public  conveyance  provided  by 
a  common  carrier "  has  been  decided  not  to  cover 
injuries  received  by  him  after  he  had  alighted  from 
a  railway  train  on  which  he  had  been  a  passenger, 
and  had  returned  to  it  for  a  purpose  having  no 
connection  with  his  journey  (m). 

In  America,  death  caused  by  rupture  of  a  blood-  Exercise  with 
vessel  while  exercising  with  Indian  clubs  is  not  acci-  ©f  biood-veasei. 
dental  death  if  the  clubs  were  used  in  the  ordinary 
way,  and  no  unforeseen  accident,  unusual  circum- 
stance, or  involuntary  movement  of  the  body  oc- 
curred which  in  connection  with  the  movement  of 
the  body  brought  about  the  injury  (n). 

If  death  is  due  to  inflammation  or  abscesses  on  Rupture  of 
the  lungs,  consequent  upon  the  rupture  of  a  blood-  inflammation 
vessel  by  over-exertion,  such  rupture  will  be  held  °'  ^°^»*- 
the  approximate  cause  of  death  and  the  death  acci- 
dental, unless  independent  lung  disease  supervened 
before  the  rupture,  or  slumbering  disease  was  brought 
into  activity  by  the  rupture  (o). 

It  is  usually  stipulated  that  death  must  be  caused  Death  must  bo 
solely  by  accident  to  entitle  the  representatives  of  by^accident^o 
the  assured  to  recover  under  the  policy.    If  death  is  ®°^*^^®  wB'ured. 
caused  by  peritonitis  due  to  a  violent  and  uninten- 
tional blow  in  the  stomach,  this  has  been  in  America 
held  to  be  death  by  accident  (p).     So  also  in  the 
case  of  hernia  due  to  an  accidental  fall  (q). 

(I)  Ripley  v.  Insurance  Co.,  i6  Wall.  (U.  S.)  336. 

(m)  Hendrick  v.  Employers',  rfrc,  62  Fed.  Rep.  U.  S.  893. 

(n)  SeeM'Carthy  v.  Travellers',  8  Biss.  (C.  Ct.  U.  S.)  362,  U.  S.  Dig. 
1882,  p.  496.  (0)  Ibid. 

(p)  N.  Am.  Life,  <fcc.,  v.  Burroughs,  69  Penn.  43,  8  Am.  Rep.  212. 

iq)  Fitton  v.  Accidental  Death,  17  C.  B.  N.  S.  122,  34  L.  J.  C.  P. 
28.  Hubbard  v.  Mutual  Accident,  98  Fed.  Rep.  U.  S.  930.  Hubbard 
V.  Travellers',  98  Fed.  Rej).  U.  S.  '932. 
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Effects  of  And  where  the  assured  under  a  policy  against 

by^a^ident.      death  from  "  the  effects  of  injury  caused  by  accident," 
fell  and  dislocated  his  shoulder,  and  eventually  died 
from  pneumonia,  caused  by  cold  to  which  he  had 
been  rendered  unusually  susceptible  by  the  accident, 
it  was  held  that  the  death  was  due  to  "  the  effects  of 
injury  caused  by  accident,"  the  terms  of  the  insur- 
ance meaning  that  the  injury  must  be  immediately 
caused  by  the  accident,  but  that  death  need  not  be 
msease  a  link    immediately  caused  by  the  injury  (r).  When  a  disease 
twMu  Mscident  resulting  in  death  is  the  effect  of  an  accident,  so  as 
and  death.        ^.^  y^^  ^  mere  link  in  the  chain  of  causation  between 
the  accident  and  the  death,  the  death  is  considered 
to  be  attributable   not  to  the  disease  but   to   the 
accident  alone  (s). 

Where,  however,  the  policy  stated  that  the  com- 
pany would  not  be  liable  for  death  arising  from 
natural  disease  although  accelerated  by  accident,  the 
insurers  were  held  not  to  be  liable  in  a  case  where 
death  had  resulted  from  the  accident  and  pre- 
existing disease  (t). 

But  where  erysipelas  supervened  upon  a  wound, 
the  death  that  followed  was  considered  to  be  the 
result  of  the  disease  rather  than  of  the  wound,  and 
it  was  held  that  the  insurers  were  not  liable  (n)  under 
the  special  terms  of  their  policy.  Gangrene  from  a 
cut  has  been  held  an  accident  within  the  meaning 
of  a  policy  against  accident  {x)^  and  so  also  has 
blood-poisoning  from  abrasion  of  the  skin  of  a  toe  by 
a  new  shoe  (y).   But  death  by  dislodgment  of  a  gall- 

(f)  lain  V.  Railway  Passengers',  <t'C.,  22  Q.  B.  D.  504.  60  L.  T.  297, 
37  W.  R.  477,  5  Times  L.  R.  194.  Etherington  and  Lancashire  aid 
Yorkshire  Accident  Ins,  Co.,  24  T.  L.  R.  784. 

(«)  Western  Commercial  Travelers'  Assn.  v.  Smith,  85  Fed.  Rep. 
U.  S.  401.  Re  Mardorf  and  Accident  Ins.  Co.  (1903),  i  K.  B.  584,  72 
L.  J.  K.  B.  362, 88  L.  T.  330.    See  per  Lord  Halsbury,  supra,  p.  509. 

(0  Anderson  v.  Scottish  Accident,  27  Sc.  L.  R.  20.  National  Masonic 
V.  Shryock,  73  Fed.  Rep.  U.  S.  774. 

(tt)  Smith  V.  Accident,  dsc.  Co.,  L.  R.  5  Ex.  302,  39  L.  J.  Ex.  211, 
22  L.  T.  N.  S.  861,  18  W.  R.  1107. 

{x)  Waller  v.  Northern,  dsc.  Co.,  "Times,"  Jan.  26,  1887. 

(y)  Western  Commercial  Travellers',  d:c.  v.  Smith,  supra. 
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stone  consequent  on  a  fall  has  been  held  not  within 
a  policy  against  death  by  accident  (z). 

Death   under  surgeons'  or  physicians'  hands  is  Death  under 
excepted  in  most,  if  not  all,  accident  policies.     In  ^°®^®"*  *>****■• 
America  it  has  been  held  that  death  caused  by  taking 
accidentally  an   overdose  of  opium,  a  proper  dose 
having  been  prescribed,  is  within  this  exception  (a). 

These  policies  usually  contain  a  clause  to  theusuai 
following  eflfect :  "  but  it  does  not  insure  against  ^^ent"*  ° 
death  or  disability  arising  from  rheumatism,  gout,  p**"*'^- 
hernia,  erysipelas,  or  any  other  disease  or  secondary 
cause  arising  within  the  system,  before,  or  at  the  time 
of,    or   following    such    accidental  injury,  whether 
causing  such  death  or  disability  directly  or  jointly 
with  such  accidental  injury."     In  the  case  of  Smith 
V.  Accidental  Death  Company,  which  has  just  been 
cited,  the  Court  of  Exchequer    held  (Kelly,  C.B., 
dissenting),  in  construing  such  a  policy,  that  erysipelas 
resulting  from,  and  caused  solely  and  exclusively  by, 
an  accidental  injury  in  the  foot  of  the  insured  came 
expressly  within  this  exception,  and  that  therefore 
the  insurers  were  not  liable  on  the  policy. 

But  where  hernia  caused  solely  by  external  violence  Hernia— 
was  followed  immediately  by  a  surgical  operation  ^^*"^*^  °"' 
which  was  intended  to  relieve  the  patient,  but  caused 
death,  the  Common  Pleas  held  that  such  a  case  did 
not  come  within  the  exception  (6),  and  therefore  the 
insurers  were  liable. 

A  provision  in  an  accident  policy,  that  the  risk  Paintingr. 
shall  not  extend  to  death  caused  by  bodily  infirmi- 
ties or  disease,  does  not  include  fainting  produced 
by  indigestion,  lack  of  proper  food,  or  any  other 
cause  which  would  show  a  mere  temporary  disturb- 
ance or  enfeeblement  (c). 

(z)  CawUy  v.  National  Emjiloytrs*  Co.,  i  Times  L.  R.  255. 

(a)  See  May  Ins.  (ist  ed.)  784. 

(6)  FitUm  V.  Accxdenial  Death  Co.,  17  C.  B.  N.  S.  122,  34  L.  J.  C.  P. 
28,  discussed  in  previously  cited  case. 

(c)  Manufacturera'  Accident  Indemnity  Co.  v.  Dorgan,  58  Fed.  Rep. 
945. 
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Death  from  an  overdose  of  medicine  by  mistake 
is  within  a  policy  against  death  by  accident  "  con- 
ditioned to  be  void  if  he  die  by  his  own  hand  or  act 
voluntary  or  otherwise,"  the  aim  of  the  condition 
being  merely  to  cover  the  varieties  of  suicidal  self- 
destruction  (d).  Taking  an  overdose  of  laudanum 
to  relieve  pain  is  not  within  such  clause  (e). 

And  where  the  clause  declared  that  the  insurance 
did  not  cover  injuries  or  death  *'  resulting  from 
poison  or  anything  accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled,"  it  was  held  not 
to  apply  to  accidental  involuntary  inhalation  of  gas 
while  asleep  (/). 

Where,  however,  there  was  in  the  policy  a  proviso 
that  the  insurance  should  not  extend  to  death  by 
certain  specific  means,  or  "  by  poison  or  intentional 
self- injury,"  and  the  insured  drank  some  poison  in 
mistake  for  medicine  which  he  was  in  the  habit  of 
taking,  and  died,  his  representatives  could  not  recover 
under  the  policy  (g). 

Driving  the  assured  out  in  a  vehicle  is  not  a 
voluntary  exposure  to  an  obvious  risk  (A). 

The  consequences  of  a  man's  own  negligence  may 
be  insured  against,  and  are  insured  against  unless 
expressly  excepted. 

Where  the  policy  required  that  the  assured  should 
use  due  diligence,  and  he  stood  on  a  joist  on  the 
second  floor  of  a  building  which  was  being  erected 
for  him,  and  it  broke,  and  he  fell  and  was  killed  ; 
in  America  this  has  been  held  no  want  of  due 
diligence  (i). 


{d)  PenfM  v.  Universal  Life  Co.,  85  N.  Y.  317,  39  Am.  Rep.  660. 
And  see  PoUoek  v.  U.  S.  Mutual  Co.,  48  Am.  Rep.  204. 

(c)  Muiwd  Life  Co.  v.  Laurence,  8  Illinois  (App.)  488. 

(/)  LowensUin  v.  Fidelity  and  Casualty,  due.,  88  Fed.  Rep.  474. 
Fidelity  and  Casualty ,  <Crc.  v.  Lowenslein,  97  Fed.  Rep.  17. 

(ff)  Cole  ▼.  Accident,  dkc,  61  L.  T.  227,  5  Times  L.  R.  736. 

(h)  Shilling  v.  Accidental  Death,  i  F.  &  ¥.  116,  2  H.  &  N.  42,  26 
L.  J.  Ex.  266,  27  do.  16,  29  L.  T.  98,  5  W.  R.  567. 

(t)  Stone  V.  U.  S.  Casualty  Co,,  34  N.  Y.  371. 


ACCIDENT.  S  I  7 

Consequences  of  wilful  exposure  to  unnecessary 
danger,  or  peril,  are  by  some  policies  excepted  from 
the  risk. 

And  a  stipulation  that  the  insurer  shall  not  be  Obvions  risk, 
liable  in  case  of  "  the  exposure  of  the  insured  to 
obvious  risk  of  injury,"  will  exempt  the  insurer  from 
liability,  where  the  risk  would  have  been  obvious  to 
the  insured  if  he  had  been  paying  reasonable  atten- 
tion to  what  he  was  doing  (7c). 

In  this  case  the  insured  had  crossed  a  main  lino, 
waiting  for  one  train  to  pass,  and  was  re-crossing,  when 
a  second  train  killed  him.  There  was  no  crossing  at 
the  place  and  nothing  to  obstruct  the  view. 

Where  an  engine-driver  slipped,  fell,  and  was  killed  Fatal  fail  by 
while  going  into  the  tender  to  put  on  the  brake,  which  putu^  oiT*'^ 
is  the  stoker's  business,  he  was  held  not  to  have  been  ^^^^' 
needlessly  exposing  himself  (I). 

A  signalman,  being  insured  for  £i  per  week,  "  in 
case  of  his  being  incapacitated  from  employment  by 
reason  of  accident  sustained  in  the  discharge  of  his 
duty,"  tried  to  stop  a  train,  one  of  the  carriages  of 
which  was  broken ;  he  thus  received  a  shock  which 
incapacitated  him;  and  his  claim  against  the  in- 
surers was  allowed  (m). 

In  America  the  Courts  have  gone  so  far  as  to  hold  Attemptingr  to 
that  an  attempt  to  get  into  a  railway  carriage  whilst  lU^motion?  *** 
in  slow  motion  is  not  wilful  and  wanton  self-exposure 
to  unnecessary  danger  (n).  Assured  took  a  ticket  from 
A.  to  B. ;  when  the  train  reached  B.  he  got  out,  and 
the  signal  was  given  for  it  to  proceed  to  C,  and  the 
train  had  begun  to  move.     Assured  then  attempted 

{k)  Cornish  v.  Accident,  Ac,  23  Q.  B.  D.  453,  58  L.  J.  Q.  B.  591, 
38  W.  R.  139,  5  Times  L.  R.  733. 

(l)  Providence  Life  v.  Martin,  32  Maryland  310. 

(m)  Pngh  v.  L.  B,  <b  S.  C,  Bailtoay  (1896),  2  Q.  B.  248,  74  L.  T. 
724, 65  L.  J.  Q.  B.  521, 44  W.  R.  627.  Wilkinson  v.  Dovmton  (1897), 
2  Q.  B.  57. 

(n)  Sehneider  v.  Provident  Life,  24  Wise.  28. 
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to  get  in  whilst  the  train  was  in  motion,  and  was 
killed.  It  was  held  natural  and  prudent  for  a  man 
who  wanted  to  go  on  in  the  train  to  get  in  while  it 
was  moving,  and  that  the  insurers  were  therefore 
liable  (o).  An  assured  who  jumped  on  the  step  of  an 
omnibus  in  motion,  intending  to  travel  by  it,  fell,  and 
was  injured,  and  he  was  held  entitled  to  recover  on  a 
policy  against  accident  while  travelling  by  public  or 
private  conveyance  (p). 

A  policy  of  insurance  against  death  or  injury 
issued  by  a  railway  passenger  assurance  company 
provided — 

(i)  No  claim  shall  be  made  for  insurance  when 
death  or  injury  may  have  happened  in  consequence 
of  voluntary  exposure  to  unnecessary  danger,  hazard, 
or  perilous  adventure  (q).  This  means  wanton  or 
grossly  imprudent  exposure  (r). 

(2)  Standing,  riding,  or  being  upon  the  platform 
of  moving  railway  coaches,  or  entering  or  attempting 
to  enter,  leaving  or  attempting  to  leave,  any  public 
conveyance,  having  steam  as  a  motive  power,  while 
the  same  is  in  motion,  are  hazards  not  contemplated 
by  the  contract. 

This  condition  (2)  will  not  include  mere  passing 
from  one  part  to  another  of  a  train  through  which 
a  passage  was  possible  and  contemplated,  but  such 
passing  is  exposure  to  unnecessary  danger  within 
condition  (i)  if  it  be  done  at  night  (s). 

But  it  has  been  decided  that  a  passenger  who  goes 
out  on  to  the  platform  when  the  train  is  in  motion 
because  he  is  overcome  by  the  heat  of  the  car,  or  is 


(o)  Tooley  v.  Railway  Passengers',  Ac,  Co,,  3  Bias.  (U.  S.)  jc^. 

(p)  ChampLin  v.  Rautoay  Passengers*,  6  Lansing  (M.  Y.)  71. 

(q)  Burkhard  v.  TraveUers*  Co.,  48  Am.  Rep.  205.  Cornish  v. 
Accident,  <bc,,  supra, 

(f)  Manufacturers*,  dsc,  v.  Dorgan,  58  Fed.  Rep.  U.  S.  945. 

(«)  Sawtelle  v.  Railvjay  Passengers'  Assurance  Co.,  15  Blatch. 
(CCt.  U.S.)2i6. 
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suffering  from  nausea,  does  not  voluntarily  expose 
himself  to  unnecessary  danger  within  the  meaning 
of  an  accident  policy  (t). 

Where  an  insurance  is  effected  against  an  accident  Me&ning  of 
wholly  disabling  the  assured,  the  necessary  condition  di^**b?cd;' 
for  compensation  thereunder  is  proof  that  an  accident 
has  so  far  disabled  the  assured  that  he  can  no  longer 
follow  his  occupation,  business  and  pursuits  in  the 
manner  in  which  he  usually  carried  it  or  them  on 
before  (u).  It  is  not  necessary  to  prove  that  the 
assured  cannot  do  any  part  of  his  business. 

The  American  policies,  to  avoid  these  questions, 
seem  to  insert  total  disability  from  all  business.  In 
England,  loss  of  both  eyes,  or  of  both  legs,  or  of  both 
arms,  or  of  one  of  each,  are  by  certain  accident  in- 
surance companies  treated  as  total  disability ;  and  in  complete  lom 
a  case  where  the  insured  when  he  signed  the  pro-  °'  ^'^***' 
posal,  had  lost  the  sight  of  one  eye,  of  which  the 
company's  agent  was  aware,  and  the  insured  after- 
wards accidentally  lost  the  sight  of  the  other  eye, 
he  recovered  as  for  complete  loss  of  sight  (x). 

Notice  of  an  accident  must  be  given  as  stipulated  what  noticu  to 
in  the  policy,  usually  to  the  head  office,  within  fifteen  ^cwlnt/' 
days  of  its  occurrence  (y),  even  when  the  assured  is 
killed  instantaneously  (z).  But  unless  this  notice  is 
made  a  condition  precedent  to  liability  under  the 
policy,  the  Courts  will  not  hold  delay  fatal  to  all 
claim,  but  merely  visit  the  claimant  with  the  costs 
(if  any)  occasioned  by  delay  (a), 

(t)  Marx  V.  TraveUer8\  Ac,  39  Fed.  Rep.  U.  8.  321. 

(1*)  Hooper  v.  Accidental  Death  Co.,  3  L.  T.  N.  S.  22,  $  H.  &  N.  557, 
29  L.  J.  Ex.  484,  7  Jut.  N.  S.  74 ;  same  case,  per  Wilde,  B.,  at  5 
H.  &  N.  546. 

{x)  Bawden  v.  London,  Edinburgh,  <fec.  (1892),  2  Q.  B.  534,  61 
L.  J.  Q.  B.  792,  8  Times  L.  R.  566. 

(y)  Gamble  v.  Accident  Ins.  Co.,  4  I.  R.  C.  L.  204. 

(z)  Patton  V.  Emplouers*  Liability  Co.,  20  L.  R.  Ir.  93.  Caaad  v. 
Lancashire  and  Yorkshire  Co.,  1  Times  L.  R.  495.  Caidey  v.  The 
National  E,  A.  d>  0.  Assn.,  Ltd.,  i  Times  L.  R.  255. 

(o)  Stoneham  v.  Ocean  Co.,  19  Q.  B.  D.  237,  57  L.  T.  N.  S.  236, 
35  W.  R.  716,  3  Times  L.  R.  695. 
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And  where  a  policy  against  accident  was  made 
subject  to  a  condition  that,  in  the  event  of  any  acci- 
dent to  the  assured,  he  or  his  representatives  should 
give  notice  thereof  in  writing  t»o  the  company  within 
ten  days  after  its  occurrence,  and  that  unless  the 
condition  were  complied  with  no  person  should  be 
entitled  to  claim  under  the  contract,  it  was  held  that 
notice  must  be  given  within  the  prescribed  time, 
even  of  instantaneous  death,  and  that  such  notice 
might  be  given  by  any  person  appointed  by  the 
assured  for  the  purpose  (&),  or  even  by  any  person 
acting  on  behalf  of  the  persons  interested  in  the 
policy  (c). 

In  another  case  (d)  the  claimants  made  a  pro- 
posal on  28th  December  to  the  Life  and  Health 
Assurance  Association  for  insurance  against  their 
liability  under  the  Workmens'  Compensation  Act, 
1897.  On  the  same  day  the  Association  gave  a 
covering  note,  *'  Cover  to  hold  good  from  this  day." 
On  January  3rd  a  policy  was  executed  and  was 
delivered  to  the  claimants  on  January  9th.  It 
stipulated  that  the  employer  should  give  immediate 
notice  to  the  Association  of  any  accident  causing 
injury  to  a  workman,  and  that  the  observance  of 
the  condition  should  be  of  the  essence  of  the  con- 
tract. On  January  2nd  an  accident  happened  to  a 
workman  in  the  employ  of  the  claimants,  and  on 
March  14th  they  gave  notice  thereof  to  the  Associa- 
tion. The  next  day  the  workman  died,  and  his 
widow  received  compensation  from  the  claimants 
under  the  Act,  and  they  claimed  from  the  Associa- 
tion under  the  policy  the  amount  so  paid.  It  was 
held  that  as  the  accident  happened  before  the  policy 
was  delivered,  and  that  as  the  Association  had  not 


(6)  PaUon  V.  Employers^  Liability  Assurance  Corporaiion,  8Upra» 

(c)  Ibid.,  per  Murphy,  J. 

{d)  Re  An  Arbitration  between  Coleman*s  Depositories  and  The 
Life  and  Health  Assurance  Assn.  (1907),  23  T.  L.  R.  638,  C.  A.  per 
Vaugban  Williams  and  Bucjdey,  L.JJ.,  diss.  Moulton^  L.J. 
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proved  that  the  claimant  knew  of  the  condition  as 
to  giving  immediate  notice  of  any  accident,  the 
condition  never  became  applicable  to  that  risk,  and 
the  claimants  were  entitled  to  recover. 

Where  an  accident  happens  disabling  for  some  where 
time,  and  finally  resulting  in  death  within  the  period  ^Jftu^iy 
mentioned  in  the  policy,  only  the  balance  remaining  J^^^^"^ 
due  on  the  policy  after  paying  the  weekly  allowances  weekiV  pay- 
for  the  period  of  survival  after  the  accident  will,  it  tSanceTfter 
seems,  be  payable.  il^^abir'" 

When  the  policy  insures  against  fatal  accidents.  Death  must 
to  entitle  the  representatives  of  the  insured  to  re-  B^ffi^^'JliUc 
cover,  death  must  ensue  within  the  time  mentioned 
in  the  policy,  usually  three  calendar  months  after 
the  accident  (e).     Proof  must  be  given  of  the  death  Proof, 
to  satisfy  {i,e.,  which  ought  to  satisfy)  the  directors  (/), 
and  the  claim  is  usually  made  payable  within  one 
month  after  such  satisfactory  proof.     Evidence  on 
which  the  Court  may  deem  a  tenant  for  life  to  be 
dead  is  not  necessarily  satisfactory  proof  of  his  death 
to   an  insurance  company  with  whom  his  life  was 
insured  (g),  but  where  the  assured  had  disappeared 
and  not  been  seen  or  heard  of  for  seven  years,  his 
death  was  presumed  (A). 

Allowance  for  disablement  is  usually  limited  to  Allowance  for 
twenty-six  weeks  for  any  one  accident  and  in  respect  tw^nty^fx 
of  any  one  year's  premium.  ^^^^ 

Where  an  accident    policy  insures    against    two  Tme  constxnc- 
classes  of  injuries,  namely,  those  which  occasion  loss  p^ucy.  "^ 
of  life  within  a  certain  period,  and  those  which  shall 
not  be  fatal,  and  contracts  to  pay  in  the  former  case 

(e)  Locbyer  v.  Offley,  i  T.  R.  260,  per  Willes,  J.  Perry  v.  Provident 
Life,  99  Mass.  162.     Same  v.  Same,  103  Mass.  242. 

(/)  London  Guarantee  v.  Feamley,  5  App.  Gas.  916,  43  L.  T.  N.  S. 
390,  28  W.  R.  893. 

(g)  Doyle  v.  City  of  Glasgow,  dhc.  Co.,  53  L.  J.  Ch.  527,  50  L.  T. 
323,  32  W.  R.  476. 

{h)  WHlyama  and  others  v.  Scottish  Widows^  Fund,  Law  Assurance 
Society,  4  Times  L.  R.  489. 
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an  agreed  lump  sum  at  death,  and  in  the  latter  case 
a  certain  sum  per  week,  the  two  provisions  are  to  be 
construed  together,  and  the  evident  intent  is  that  if 
an  injury  happens  within  the  meaning  of  the  policy 
it  is  insured  against  as  coming  within  one  class  or 
the  other.  If  it  were  otherwise  construed,  an  injury 
which  should  not  prove  fatal  within  the  specified 
time  would  furnish  no  ground  of  action  till  it  should 
be  made  to  appear  that  it  would  never  prove  fatal. 
This  would  render  the  insurance  nugatory  in  such 
cases  (i). 

A  policy  runs  for  fifteen  days  after  the  renewal 
premiums  become  due,  and  the  insurers  are  liable  for 
that  period.  But,  unlike  life  policies,  accident  policies 
may  be  discontinued,  and,  if  notice  to  do  so  be  given 
before  the  end  of  the  year,  the  assured  will  not  be 
entitled  to  the  days  of  grace  any  more  than  in  fire 
policies  ij). 

If  the  policy  requires  that  such  proof  of  the 
accident  alleged  as  ground  of  claim  shall  be  given 
as  the  directors  shall  deem  necessary  to  establish 
the  claim,  it  will  be  construed  as  demanding  what 
they  shall  reasonably  deem  necessary  (k). 

Where  a  policy  provided  that  "  in  case  of  death 
the  legal  representatives  of  the  deceased  must  deliver 
to  the  company  a  certificate  from  the  medical 
attendant  of  the  insured  stating  the  cause  of  death, 
and  furnish  all  such  other  information  and  evidence 
as  the  directors  may  require  or  consider  necessary 
or  proper  to  elucidate  the  case,"  the  insurers  having 
applied  to  the  family  physician  for  a  post-mortem 
examination,  which  on  his  own  authority  he  refused, 
the  plaintiff  was  adjudged  entitled  to  recover,  the 

(»)  Perry  v.  Provident  Life,  99  Mass.  162.  Same  v.  Same,  X03 
Mass,  243.  (;)  See  Salvin  v.  James,  6  East  571. 

(*)  Braunstein  v.  Accidental  Death,  31  L.  J.  Q.  B.  17,  S  L.  T.  N.  S. 
550,  I  B.  &  S.  782,  8  Jur.  N.  S.  506.  See  Manby  v.  Oresham  Xt/e, 
4  L.  T.  N.  S.  347,  9  W.  R.  547,  31  L.  J.  Ch.  94,  29  Bear.  439,  7  Jur. 
N.  S.  383. 
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demand  of  a  post-mortem  not  having  been  made  to 
the  personal  representatives  of  the  deceased ;  and 
(per  Lord  Young)  the  company  could  not  plead 
the  refusal  of  a  post-mortem  if  on  the  whole 
evidence  it  appeared  that  the  deceased  died  from 
accident  (l). 

Employers  of  labour  are  by  statute  (m)  made  liable  Employers' 
for  injuries  of  certain  kinds  to  those  whom  they  *^*^""y- 
,  employ,  and  in  respect  of  each  and  all  such  liabilities 
they  have  an  insurable  interest. 

The  Railway  Passengers'  Assurance  Co.  has  by  a 
private  Act  (n)  taken  special  powers  to  insure  em- 
ployers against  their  liability  under  the  Employers* 
Liability  Act,  1880,  and  other  companies  have  been 
constituted  for  the  same  purpose  under  the  Com- 
panies Acts. 

Lisurers  against  employers*  liabiHty  require  to 
know  the  nature  of  the  business  in  which  the  liability 
is  to  be  incurred,  the  number  of  persons  employed, 
the  mode  of  conducting  the  business,  and  the 
amount  of  wages  paid  (on  which  the  premiums  are 
calculated). 

A  policy  to  indemnify  an  employer  for  "  all  sums 
which  such  employer  shall  become  liable  for  under 
or  by  virtue  of  the  Employers'  Liability  Act,  1880," 
will  not  render  the  insurer  liable  for  damages  re- 
covered in  a  common  law  action,  though  the  circum- 
stances may  be  such  that  damages  might  have  been 
recovered  under  the  Act  (0). 

Apart  from  the  circumstances  of  the  particular  insurer*  may 

t  1.    ^    .  ••^i.i.  *.  exclude  risk 

case  and  any  statutory  provisions  to  the  contrary,  arising  from 

change  oi 

{I)  BaUantine  v.  The  Employers'  Assurance  Co.,  31  Sco.  L.  Rep.  trade. 
230. 

(m)  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42).  Workman's 
Compensation  Act,  1897  (60  &  61  Viot.  c.  37).  Workman's  Com- 
pensation Act,  1906  (6  £dw.  VII.  c.  58). 

(n)  44  &  45  Vict.  cap.  zli. 

(o)  Morrison  v.  Scottish  Employers*  Liability  and  Accident  Ins.  Co. 
16  Rettie,  212. 


Insnror  to 
do  BO. 


524  THE   LAWS    OF   INSURANCE. 

the  insurers  are  not  bound  to  take  the  risks  of  a 
change  in  the  trade,  or  the  mode  of  conducting  it, 
and  can  by  apt  words  exclude  such  risk. 

Contract  of  This  form  of  insurance,  though  on  human  life,  is 

indemnity.  merely  a  contract  of  indemnity  against  a  legal  lia- 
bility, and  a  policy  of  this  kind  is  not  a  policy  of 
insurance  against  accident  within  the  meaning  of 
s.  98,  schedule  i,  of  the  Stamp  Act,  1891  (p). 

Employer  The  employer  will  be  obliged  to  defend  an  action 

must  defend  ifi^i  i  •r^i*  •  i*/ri 

required  by  by  the  workmau  if  the  insurer  requires,  and  if  he 
does  so  on  the  request  of  the  insurer,  or  othermse 
reasonably,  he  will  be  entitled  to  recover  all  the  cost 
which  such  defence  has  put  him  to  as  in  the  case 
of  re-insurance  {q). 

But  paying  without  liability  will  not  entitle  the 

employer  to  indemnity  unless  the  insurers  advised 

payment.     And    the    liability,    to    be    enforceable 

a;^^ainst  the  insurers,  must  be  not  only  one  which 

falls  on  the  employer  within  the  statutes  (otherwise 

the  employer  would  have  no  insurable  interest),  but 

also  within  the  policy.    Thus,  in  consequence  of  the 

different    interpretation   put    by    English    (r)    and 

"Manual         Scotch  (s)  Courts  ou  the  words  "manual  labour" 

kS"^  and     ^^  ^^®  statute,  which  applies  to  both  countries  (t), 

Scotch  opinion  a  Scotch  omnibus-owncr  has  both  liability  to  and 

insurable    interest    in  his    conductors,  whereas    an 

English  owner  has  neither. 

(p)  Lancashire  Ins.  Co.  v.  Inland  Revenue  (1899),  i  Q.  B.  353. 
Vulcan  Boiler  v.  Same  (1899),  i  Q-  B-  353.  54  &  55  Vict  oh.  39, 
sec.  98  ;  explained  by  Finance  Act,  1895  (58  &  59  Vict.  ch.  16),  sec.  13, 
extended  by  Finance  Act,  1899  (62  &  63  Vict.  ch.  9),  sec.  1 1.  Sec.  1 16 
of  the  Stamp  Act,  189 1,  enables  the  Commissioners  of  Inland  Revenue 
to  accept  a  composition  for  stamp  duty  on  policies  of  insurance  against 
accident,  extended  by  sec.  1 3  of  the  Finance  Act,  1896  (59  &  60  Vict, 
ch.  28).  iq)  Supra,  pp.  257  et  seq. 

(r)  Morgan  v.  London  Oeneral  Omnibtu  Co.,  12  Q.  B.  D.  201. 

(«)  Wilion  y.  Glasgow  Tramway  Co.,  5  C.  S.  C.  (5th  series)  981. 

{i)  43  &  44  Vict.  c.  42,  s.  6.  (3). 
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CHAPTER  XXVI. 

GUAEANTEE    INSURANCE. 

Certain  companies  have  been  established  in  this 
country  for  undertaking  the  risks  of  suretyship  for 
a  pecuniary  consideration.  Their  method  of  dealing 
is  based  on,  and  closely  resembles,  that  of  the 
ordinary  insurance  companies,  and  their  bonds  of 
suretyship  are  often  termed  policies. 

A  contract  of  guarantee  by  the  Statute  of  Frauds  writing 
must  be  in  writing,  it  being  a  contract  to  answer  for  '^^ 
the  debt,  default,  or  miscarriage  of  another  person  (a), 
and  it  being  also  a  promise  to  be  answerable  for  a  debt 
of,  or  a  default  in,  some  duty  by  that  other  person 
towards  the  promisee  (6). 

Where  a  bank  manager  allows  overdrafts  without  Not  limited  to 
security,  and  loss  is  occasioned  thereby,  this  has  in  ^^^^ 
Lower  Canada  been  held  an  irregularity  within  the 
meaning  of  a  guarantee  policy  *'  against  loss  by 
the  want  of  integrity,  honesty,  or  fidelity,  or  by 
the  negligence,  defaults,  or  irregularities  of  the 
manager "  (c).  In  the  particular  case  the  manager 
concealed  the  overdrafts  by  fictitious  returns,  and 
acted  improperly  in  concert  with  the  persons 
allowed  to  overdraw  (d). 

The    ordinary  rule    of   insurance   law,   that    all  concealment. 


(a)  See  per  Blackburn,  J.,  Steele  v.  M'Kinlay,  5  App.  Cas.  7S^-77o, 
43  L.  T.  258,  29  W.  R.  17. 

(6)  EastiDood  v.  Kenyon,  1 1  A.  &  E.  438.  Hargreaves  v.  Parsons, 
13  M.  &  W.  570. 

(c)  Bank  of  Toronto  v.  European  Assurance  Society,  14  Lr.  Can. 
Jur.  186. 

{d)  See  also  Byrne  v.  Muzio,  8  L.  R.  Ir.  396. 
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material  circumstances  known  to  the  assured  must 
be  disclosed,  does  not  apply  equally  in  the  case  of 
guarantee  policies  (e).  The  concealment  to  avoid  the 
contract  of  guarantee  must  be  fraudulent,  for  such 
policies  come  within  the  law  of  suretyship,  rather 
than  of  insurance  (/). 

A  contract  to  guarantee  a  man  from  loss  by  a 
certain  employ^  does  not  entitle  the  employer  to  run 
up  an  embezzlement  bill  against  the  surety,  and  keep 
dishonest  servants  at  another  man's  risk,  when  once 
he  knows  or  reasonably  suspects  their  dishonesty  (g). 
Nor  may  he  alter  the  terms  of  the  employment,  if 
the  policy  was  granted  on  the  faith  of  them  (A), 
otherwise  he  may  (i). 

Consequently,  it  would  seem  that  on  default,  and 
notice  thereof,  the  insurer  would  at  any  rate  have 
the  option  to  terminate  the  guarantee,  and  a  right 
in  equity  to  bo  discharged  if  the  employer  keeps  on 
the  employ^  after  discovery  of  his  defaults,  for  one  of 
the  surety's  rights  on  payment  would  be  to  insist  on 
the  discharge  of  the  employ^  (k). 

The  default,  &c.,  of  which  notice  must  be  given,  is, 
it  would  seem,  only  such  default,  &c.,  as  will  found 
a  claim  on  the  guarantors  (I).  But  this  is  a  mere 
question  of  the  construction  of  the  particular  instru- 
ment. 

Bight  to  The  guarantor  company  can  require  dismissal  for 

empio^.^       misconduct  if  the  person  guaranteed  has  the  power 

to  do  so,  which  in  guarantees  of  rate  collectors  and 

the  like  is  not  always  possible,  for  a  guarantee  may 

(c)  N.  British  Insurance  v.  Lloyd,  lo  Ex.  523,  24  L.  J.  Ex.  14, 
Sealon  v.  Bumand  (1900),  App.  Cas.  135. 

(/)  Ravenscroft  v.  Provident  Olerks\  <«?c.,  5  Times  L.  R.  3.  Liver- 
pool  Starr  BowkeUy  <bc,  v.  Travellers*  Accident,  9  Times  L.  R.  221. 

ig)  Phillips  V.  FoxaU,  L.  R.  7  Q.  B.  666. 

{h)  L.  N.  W,  B.  V.  Whinray,  10  Ex.  77,  23  L.  J.  Ex.  261. 

(t)  Sanderson  v.  Aston,  L.  R.  8  Ex.  73. 

(k)  Shepherd  v.  Beecher,  2  Peere  Wms.  289.  Phillips  v.  FoxaU,  per 
Blackburn,  J.,  L.  R.  7  Q.  B.  666,  680.     Burgess  v.  Eve,  113  Eq.  45a 

(l)  Byrne  v.  Muzio,  8  L.  R.  Ir.  396,  408. 
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be  given  to  a  collector-general,  or  the  guardians  of 
the  poor,  while  the  power  to  dismiss  is  vested  in 
another  person  or  body  like  the  Treasury  or  Local 
Government  Board  or  Board  of  Trade  (m).  Non- 
exercise  of  a  power  to  suspend  the  employed  vested 
in  the  holder  of  the  policy  will  not  avoid  it  (n). 

The  assured  must  observe  the  conditions   upon  Aasured  must 

1-11  r   »  i.         J    •    i.       comply  with 

which  the  contract  of  insurance  was  entered  into :  conditions, 
for  example,  where  an  insurance  company  guaranteed 
employers  against  embezzlement  by  a  servant,  and  Embeaxiement. 
in  the  proposal  which  formed  the  basis  of  the  con- 
tract the  employers  stated  that  they  would  observe 
certain  specified  checks  in  settling  their  accounts, 
they  neglected  to  do  this,  though  acting  in  good 
faith,  and  failed  to  recover  under  the  guarantee  (o). 

Guarantee  policies  contain  provisions  as  follows : —  contents  of 

grnarantee 

1.  That  the  employer  shall   give  notice  of  anyP®""*®"- 
default  or  defalcation  by  the  employed  (p). 

2.  To  forward  any  claim  made  in  respect  of  the 
policy  within  a  limited  time. 

3.  A  proviso  that  the  company  shall  be  entitled 
at  the  employer's  expense  to  call  for  reasonable  par- 
ticulars and  proofs  of  the  correctness  of  the  claim, 
and  verification  thereof  by  statutory  declaration. 

4.  That  only  one  claim  may  be  made  under  a  policy, 
and  that  only  in  respect  of  defaults,  &c.,  committed 
within  a  month  of  the  receipt  of  the  notice  (q). 

5.  That  the  policy  is  granted  only  on  condition 

(f»)  Lawder  v.  Latvder,  I.  R.  7  C.  L.  57.      Byrne  v.    Muzio,   8 
L.  R.  Ir.  396. 

(n)  Byrne  v.  Muzio,  8  L.  R.  Ir.  412.     WestpoH  Union  v.  O'MaUey, 
8  L.  R.  Ir.  412  note. 

(o)  Haworth  v.  Sickness  and  Accident  Assurance  Assoc.,  28  Sco. 
L.  Rep.  394.     Sulphite  Pulp  Co.  v.  Faber,  1 1  Times  L.  R.  547. 
•      (p)  Guarantee  Go.  v.  Mechanics*  Savings  Bank,  76  Davis  Sup.  Ct. 
U.  8.  402. 

(9)  Herein  such  policies  differ  widely  from  fire  policies,  where  a 
dozen  claims,  if  they  arise,  can  be  made. 
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that  the  business  of  the  employer,  and  the  duties  and 
salary  of  the  employ^,  shall  remain  exactly  as  stated 
in  the  particulars  of  proposal. 

6.  That  unless  notice  of  anything  making  the 
actual  facts  to  dLOfer  from  the  particular  statements 
made  shall  be  given  to  the  insurers,  and  consent  to 
the  change  be  given  by  indorsement,  the  policy  will 
be  void. 

7.  That  the  employer  shall,  if  required,  aid  (at 
the  company's  expense  if  a  conviction  be  obtained)  in 
prosecuting  the  employi  to  conviction,  and  at  the  com- 
pany's expense  give  all  information  and  assistance  to 
enable  the  company  to  sue  for  and  obtain  the  reim- 
bursement by  the  employed,  or  his  estate,  of  any 
moneys  which  the  company  shall  have  become  liable 
to  pay  (r). 

piainuffs  cwts       Where  the  defendant  guaranteed  the  honesty  of 

thief ^wed^  the  plaintiffs  servant  up  to  ;f  250,  and  the  servant 

^ve^S  stole  the  plaintiffs  goods,  on  his  being  convicted  of 

a  restitutioii      the  theft  an  order  was  made  for  restitution  of  the 

stolen  property,  under  which  order  £11^  worth  of 

the  property  was  recovered,  and  it  was  decided  by 

Mr.  Justice  Jelf  that  the  plaintiffs  costs  should  be 

deducted   therefrom    before   giving    the    defendant 

credit  for  the  value  of  the  property  recovered  («). 

What  con-  So  far  as  any  of  these  conditions  are  for  something 

precedenrto  ^0  bc  douc  preliminary  to  the  completion  of  the  proof 
payment.  Satisfactory  to  the  directors,  from  which  completion 
of  proof  the  time  of  payment  is  to  run,  they  are 
precedent.  But  those  relating  to  matters  to  be  done 
after  payment  are  not  and  cannot  be  conditions 
precedent.  The  condition  as  to  prosecution  being  as 
means  of  proving  the  employer's  claim  or  loss  is 
precedent,  or  can  be  so  made  {t), 

(f)  Ravenscroft  v.  Provident  Clerks',  <frc.,  5  Times  L.  R.  3. 
is)  Hatch,  MaTisfield  <fc  Co.  v.  Weingott  (1906),  22  T.  L.  R.  3661 
(t)  London  Guarantee,  «Ssc.  v.  Feamley,  5  App.  Cas.  916,  43  h.  T. 
390,  28  W.  R.  893,  6  L.  R.  Ir.  219,  232,  394. 
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But  a  condition  that  the  employer  shall  give  assist- 
ance to  enable  the  company  to  obtain  reimbursement 
from  the  employed  cannot  be  precedent  to  the  obliga- 
tion of  the  company  to  pay,  since  the  company  cannot 
be  entitled  to  reimbursement  until  it  has  either  paid 
or  become  liable  to  pay  (u). 

And  where  a  policy  for  ;^ioo  provided  that  any 
salary  or  commission,  which  but  for  the  acts  of  em- 
bezzlement would  become  payable  to  the  employs,  or 
any  other  money  due  to  him,  shall  be  deducted  from 
the  amount  payable  under  the  policy,  and  that  all 
moneys  of  the  eviployS  coming  into  the  employers' 
hands  after  the  discovery  shall  be  applied  by  the 
employer  m  making  good  the  amount  of  his  claim 
under  the  policy,  in  priority  to  any  person  claiming 
upon  such  money,  and  the  employs  had  embezzled 
;f  1 50,  Grantham,  J.,  held :  ( i )  That  amounts  credited 
to  the  employs  should  be  deducted  from  the  ;^I50 
embezzled,  and  not  from  the  ;^ioo  the  amount  of  the 
policy.  (2)  The  ;^ioo  must  be  paid  first.  (3)  Plain- 
tiffs must  hold  what  was  found  to  be  due  to  the 
employs  from  the  society  (which  was  in  liquidation) 
for  the  defendants  in  reduction  of  the  ;^ioo  (v). 

In  a  guarantee  insurance,  as  the  obligation  of  the 
surety  is  continuing,  the  obligation  of  the  creditor  or 
employer  is  also  continuing,  and  any  representation 
and  understanding  as  to  the  trustworthiness  of  the 
employed,  on  which  the  contract  was  originally 
founded,  continues  till  its  termination  (x). 

Nor  if  the  guarantee  be  given  to  the  guardians  of  ouarantco  to 
the  poor  will  the  guarantee  company  be  exempt  from  ^f  ******  ^'^ 
liability  on  account  of  the  negligence  of  the  overseers 
in  calling  the  collector  to  account  (?/). 

[u)  Same  case. 

{v)  The  sth  Liverpool  Starr  Bowkett  Bldg.  Soc.  v.  The  Travellers* 
Inaur.  Soc.,  9  Times  L.  R.  221. 

{x)  Smith  V.  Bank  of  Scotland,  i  Dow.  272-292.  PhiUips  v.  Fox^U, 
L.  R.  7  Q.  B.  666. 

(y)  Guardians  Mansfield  Union  v.  Wright,  9  Q.  B.  D.  683. 

2  L 


530 


THE   LAWS   OF   INSURANCE. 


Bepreaeiitatlon 
an  to  mode  of 
keeping 
ocooimts. 


A  statement  by  the  employer  as  to  the  mode  and 
times  of  examining  the  accounts  of  the  principal  or 
person  employed  amounts  to  a  representation  of  the 
course  of  business  intended  to  be  pursued,  and  must 
be  so  complied  with  (z),  and  the  practice  of  examina- 
tion must  continue  as  stated,  or  any  change  must  be 
notified  and  assented  to,  or  waived,  by  the  guarantee 
society.  If  a  material  change  is  made  without  the 
assent  of  the  society,  the  policy  will  be  invalidated  (a). 

The  liability  of  the  guarantors  will  be  for  all  de- 
faults of  the  employ^  within  the  period  for  which 
the  guarantee  is  given,  whether  found  out  within 
the  year  or  after  its  expiration,  unless  limited  by  apt 
words  to  defaults  committed  and  discovered  within 
the  year  (J). 

Guarantee  policies  are  usually  made  for  a  term  of 
one  or  more  years.  It  is  sometimes  stipulated  that 
unless  notice  to  terminate  be  given,  the  policy  shall 
be  treated  as  a  renewal  contract  of  like  nature  and 
conditions  (c).  The  effect  of  this  is  merely  to  con- 
tinue the  contract  for  a  second  term.  At  the  end 
of  that  term,  if  no  notice  to  continue  is  given,  or 
other  arrangement  made,  the  policy  drops.  Altera- 
tions in  the  rules  of  the  company,  on  the  faith  of 
which  the  assured  took  the  guarantee  (d),  will  not, 
however,  have  the  effect  of  determining  such  a  re- 
newed contract  if  no  notice  to  terminate  has  been 
given  by  either  party  (c),  and  the  insurers  will  be 
entitled  to  the  renewal  premium. 

Amaigamatiun.      Amalgamation  with    another   company  will  not 
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(2)  Benham  v.  United  QwirarUee,  7  Ex.  744,  16  Jur.  691,  21  L.  J. 
Ex.  317. 

(a)  Tatde.  v.  National  Guardian,  30  L.  J.  Ch.  9CX>,  7  Jur.  N.  S.  1 109, 
5  L.  T.  N.  S.  193,  10  W.  R.  49,  reversing  9  W.  R.  649. 

(6)  Fanning  v.  London  Guarantee  Co.,  10  Victoria  L.  R.  8. 

(f)  Solvency  Mutual  Guarantee  Co.  v.  Froane,  7  H.  &  N.  5,  31  L.  J. 
Ex.  139. 

{d)  SoLvenoy  Mutual  Guarantee  v.  Freeman,  7  H.  &  N.  17. 

(d)  Solvency  Mutual  Guarantee  v.  York,  3  H.  &  N.  588,  27  L.  J.  Ex. 
487. 
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affect   the  validity  of  the  renewal,  whether  it   be 
within  the  powers  of  the  company  or  not  (/). 

Where  one  of  the  conditions  indorsed  was  that 
all  guarantees,  whatever  might  bo  the  original  term, 
should  from  the  expiration  of  such  original  term  be 
treated  as  a  renewed  contract  of  the  like  nature 
and  conditions,  unless  either  the  member  interested 
therein  or  the  board  of  directors,  should  give  two 
calendar  months'  notice  of  an  intention  not  to  renew 
the  same,  it  was  held  that  the  renewed  contract  was 
not  itself  to  be  deemed  to  contain  this  particular 
condition  as  to  renewal,  and  that  therefore,  even  in 
the  absence  of  notice,  the  contract  did  not  extend 
beyond  one  renewal.     "A"  renewal  is  one  renewed"  a  "renewal 

,         ,    ,  .  i»  one  renewal. 

contract  {g). 

Guarantees  on  gross  annual  returns  (A),  floating  Retirement  of 
risks  or  rent,  are  sometimes  granted.     When  they  ^liS.n\oed™ 
are  made  to  a  partnership  with  a  provision  that  the  **^™- 
guarantee  shall  cease  on  death  or  retirement  from 
business  of  any  member,  the  retirement  of  a  partner 
will  avoid  the  guarantee,  and  the  company  cannot,  it 
seems,  aflSrm  it  and  sue  for  the  premium  (A). 

A  guarantee  company  issuing  these  policies  is  as  sutrogfation 
a  surety  entitled  to  all  the  ways  and  means  of  the  °  ®**™p*°^* 
person  guaranteed  against  the  principal  debtor  (i). 

The  plaintiff,  having  deposited  with  an  Australian  insurance  of 
Bank  a  sum  of  money,  effected  an  assurance  with  the  deposued  or 
defendant  corporation,  whereby  the  corporation  con-  def^'it^of " 
traoted  to  pay  the  plaintiff  if  the  bank  made  default,  payment. 
The    bank   failed   to    pay,  and,    under    a    Colonial 
statute,  entered  into  a  scheme  of  arrangement  with  its 
creditors  whereby  they  were  bound  to  accept  certain 


(/)  King  v.  AccumuUUive  Life,  3  C.  B.  N.  S.  151,  6  W.  R.  12,  30 
L.  T.  119,  27  L.  J.  C.  P.  57,  3  Jur.  N.  S.  1264. 

ig)  Solvency  Mutual,  <bc.  v.  Froane,  31  L.  J.  N.  S.  Ex.  193,  7 
H.  &  N.  5. 

{h)  Solvency  Mutual  Guarantee  v.  Freeman,  7  H.  &  N.  17. 

(t)  Mercantile  Law  Amendment  Act. 


Nature  of 
default. 
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statutory  provisions  in  satisfaction  of  their  claims ; 
the  plaintiff  having  brought  an  action  on  his  policy, 
was  held  entitled  to  recover,  the  defendants  being 
subrogated  to  his  rights  under  the  deed  of  arrange- 
ment (k).  Also,  where  the  holder  of  a  debenture 
effected  an  insurance  guaranteeing  to  him  the  due 
payment  of  the  debenture  if  default  were  made  in 
payment  of  any  principal  money  due  under  it,  and 
subsequently  by  special  resolution  of  debenture 
holders  the  date  of  payment  was  postponed,  it  was 
held  that  the  contract  was  one  of  insurance  against 
default  in  paying  money  due  under  the  debenture 
and  that  the  plaintiff  was  entitled  to  recover  the 
amount  of  the  policy  from  the  defendants,  who  were 
entitled  to  be  subrogated  to  the  plaintiff*s  rights  a3 
modified  by  the  special  resolution  (Z). 

Liquidator  Liquidators  under  the  Companies  Acts  may  give, 

in  lieu  of  the  two  sureties  usually  required,  the 
guarantee  of  any  society  established  by  charter  or 
Act  of  Parliament  (m). 

Keceivers  in  the  Court  of  Chancery  have  been, 
after  some  difference  of  opinion  and  practice,  allowed 
to  do  the  same,  as  have  Committees  of  Lunatics 
when  other  sureties  were  not  available  (n). 

No  case  on  the  point  seems  to  have  occurred  in 
the  Queen  s  Bench  Division,  and  the  Rules  of  the 
Supreme  Court  (o)  prescribe  that  unless  otherwise 
ordered  the  person  to  be  appointed  receiver  shall  first 
give  security  to  be  allowed  by  the  Court  or  a  judge  ; 

{k)  Dane  v.  Mortgage  Insurance  Corporation  (1894),  1  Q.  R  54, 
70  L.  T.  83,  63  L.  J.  Q.  B.  144,  42  W.  R.  227,  10  Times  L.  R.  86. 
Macvicar  v.  Poland,  10  Times  L.  R.  566.  Laird  v.  Securities  Insur- 
ance Co.,  32  Sco.  L.  Rep.  319. 

(/)  F inlay  v.  Mexican  Invesiment  Corporation  (1897),  i  Q.  B.  517, 
66  L.  J.  Q.  B.  151,  13  Times  L.  R.  63.  Younff  v.  Trustee  Assets,  d-c 
Co.,  31  Sco.  L.  Rep.  199. 

(m)  Companies  Act,  1862,  General  Rule  10. 

(w)  Cdmore  V.  North,  27  L.  T.  N.  S.  405, 42  L.  J.  Ch.  4,  21  W.  R.  43, 
Manners  v.  Furze,  1 1   Beav.  30      Re  GaitskiU,  58  L.  J.  CK.  2G2. 
[_  (o)  Ord.  L.  r.  16. 
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such  security  to  be  by  recognisance  in  the  Form 
No.  21  in  Appendix  L.,  unless  otherwise  ordered. 

But  there  is  little  reason  to  doubt  that  the  Chan-  Administrator 
eery  practice  would  be  followed  in  the  whole  of  the  ^^'*^^'^  ""' 
High  Court,  and  in  the  Probate  Division  an  adminis- 
trator penderde  lite  who  is  a  mere  receiver  has  been 
allowed  to  oflfer  this  form  of  security,  on  the  Court 
being  satisfied  that  the  bond  proposed  was  in  accord- 
ance with  the  rules  prescribed  by  the  constitution  of 
the  society.  The  security  is  certainly  better  than 
that  of  a  private  person  {p). 

(p)  Carpenter  v.  Queen's  Proctor,  7  P.  D.  235,  51  L.  J.  Prob.  91,  46 
L.  T.  821,  31  W.  R.  108. 
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CHAPTER  XXVII. 


BANKRUPTCY. 


bankrup^y  ? 


Mngt  notice  oi  Prior  to  the  Bankruptcy  Act,  1869,  where  the 
hAvfSen  assured  affected  to  assign  a  policy  of  life  assurance 
cfJimof  *^**^**^/^^  valuable  consideration,  the  assignee  for  value 
trustees  in  would  uot  havo  a  good  title  as  against  the  assignee 
in  bankruptcy,  unless  he  had  given  notice  of  the 
assignment  to  the  insurance  oflSce,  as  the  policy 
would  in  the  absence  of  such  notice  be  deemed  to 
be  in  the  order  and  disposition  of  the  bankrupt,  and 
pass  to  the  assignee  in  bankruptcy  accordingly,  under 
the  order  and  disposition  clause  of  the  statute  (a), 
nor  would  the  giving  of  notice  be  rendered  unneces- 
sary by  the  practice  of  the  particular  office  not  to 
take  notice  of  assignments  (6),  and  the  notice  must 
have  been  actual  and  not  merely  constructive  (c). 

Now,  however,  it  is  not  necessary  for  the  assignee 
for  value  of  a  policy  of  life  assurance  to  give  notice 
to  the  office  in  order  to  prevent  the  policy  passing 
to  the  trustee  in  bankruptcy;  because  policies  of  as- 
surance, being  choses  in  ciction,  are  excepted  from  the 
operation  of  the  order  and  disposition  clause  of  the 
Bankruptcy  Act,  i869(rf),  and  also  from  the  like 
section  of  the  Bankruptcy  Act,  1883  (0- 

Under  the  older  Bankrupt  Laws,  demands  payable 
on  a  contingency  could  not  be  proved  against  the 

(a)  Williams  v.  Thorp,  2  Sim.  263. 
lb)  West  V.  Reid,  2  Ha.  249. 

(c)  Thompson  v.  Spiers,  13  Siin.  469. 

(d)  Bankruptcy  Act,  1869,  s.  15,  sub-B.  5.  Ex  parte  Ihbetson,  8 
Ch.  D.  5 19,  39  L.  T.  I,  26  W.  R,  843.  Ex  parte  Barry,  L.  R  17  Eq. 
113,  43  L.  J.  Bkcy.  18. 

{e)  46  &  47  Vict.  c.  52,  8.  44,  8ub-s.  3. 
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estate  of  the  bankrupt,  and  this  risk  was  held  to 
apply  to  money  assured  by  a  policy  of  insurance ; 
but  a  provision  was  inserted  in  the  Bankruptcy  Act, 
1 849,  s.  1 74,  enabling  the  assured  in  a  poUoy  of 
insurance  to  make  a  claim,  and  after  the  loss  or 
contingency  happened  to  prove  and  receive  divi- 
dends, in  like  manner  as  if  it  had  happened  before 
the  bankruptcy.  Proof  in  a  similar  case  would  now 
have  to  be  made  under  s.  3 1  of  the  Bankruptcy  Act, 
1869,  the  corresponding  section  in  the  Bankruptcy 
Act,  1883,  being  s.  37. 

Proof  for  unpaid  premiums  must  be  made  under  Proof  for 
s.  31  of  the  Bankruptcy  Act,   1869,  or  under  s.  37  premtumn. 
of  the  Bankruptcy  Act,  1883. 

Where  policies  were  settled,  proof  by  the  trustees  Proof  by 
after  payment  of  the  moneys  assured  was  allowed 
against  the  settlor  s  estate,  for  the  premiums  which 
the  trustees  had  paid  out  of  a  fund  provided  for 
that  purpose  in  case  of  the  settlor's  default  to  pay 
them  (/).  * 

A  holder  of  a  policy  of  insurance  in  an  insurance  Proof  against 
company  which  was  being  wound  up  was  held  en-  woond^up.  °^ 
titled  to  prove  for  the  sum  which  would  be  required 
to  be  paid  to  a  similar  solvent  insurance  company  in 
order  to  give  the  policy-holder  a  policy  for  the  same 
amount  and  under  the  same  conditions  (^). 

A  secured  creditor  may  assess  the  value  of  hisRi^^teof 
securities,  and  vote  and  prove   in  respect  of   the  uasured  having 
balance,  and  is  bound  to  pay  over  to  the  trustee  the  Jh^Hcy?n 
amount  which  the  security  shall  produce  beyond  the  «w«o' 

_  _  _   "^    ,  ^  _     -  "^  bankruptcy. 

amount  of  such  assessed  value,  and  the  trustee  may 
at  any  time  before  realisation  of  the  security  by  the 
creditor,  redeem  the  security  upon  payment  of  the 
assessed  value.     If  the  security  prove  to  be  more 

(/)  Re  MHJUr,  Ex  parte  Woodley,  37  L.  T.  N.  S.  38,  6  Ch.  D.  790, 
2$  W.  R.  881. 
{g)  Re  Albert  Life  Assurance  Co.,  L.  R.  9  Eq.  707. 
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valuable  than  the  amount  at  which  it  has  been 
assessed,  the  trustee  may  either  redeem  it  upon 
payment  of  such  assessed  value,  or  he  may  claim 
whatever  surplus  the  security  may  produce  over 
such  assessed  value. 

The  proof  of  the  creditor,  however,  cannot  be 
increased  in  the  event  of  the  security  realising  a  less 
sum  than  the  value  at  which  the  creditor  assessed  it  (A). 

It  would  seem,  therefore,  that  if  a  creditor  has 
taken  as  security  a  policy  of  assurance,  his  most 
prudent  course  will  be  to  realise  it,  otherwise, 
should  it  increase  in  value  during  the  bankruptcy, 
the  gain  will  .be  the  trustee's,  while  if  it  becomes 
less  valuable  the  loss  will  be  his  own.  In  Ex  parte 
King  (i),  a  creditor  for  ;^i209  held  as  security  a 
'  policy  on  the  life  of  the  debtor  for  ;^I200.  He 
tendered  a  proof  for  his  debt,  stating  that  he  held 
the  poUcy  as  security,  which  he  assessed  at  ;^200, 
its  then  surrender  value.  The  trustee  admitted  the 
*  proof  for  the  balance  of  the  debt,  being  satisfied  with 

the  value  put  upon  the  security.  Shortly  afterwards, 
and  before  the  close  of  the  liquidation,  the  debtor 
died,  and  it  was  held  by  Bacon,  C.  J.,  that  the  trustee 
was  entitled  to  the  whole  sum  received  on  the  policy 
beyond  the  ;^20o  at  which  its  value  had  been 
assessed. 

Proof  not  A  holder  of  a  policy  on  his  own  life  mortgaged  it 

value  o«  °^  and  covenanted  to  pay  the  premiums,  he  became 
paT^^inoiB.  bankrupt,  and  the  mortgagee  valued  the  policy  and 
proved  for  the  difference  between  such  value  and 
the  amount  of  the  debt.  He  then  sought  to  prove 
for  the  value  of  the  personal  covenant  to  pay  the 
premiums,  but  it  was  held  that  he  was  not  entitled 
to  do  so  {k). 

{h)  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  s.  40,  G.  R.  99, 100, 
loi,  136,  272. 

{%)  £x  parte  King,  Re  Paleihorpe,  L.  R.  20  Eq.273»  44  L.  J.  Hkcy.  92. 

(k)  Deering  v.  Bank  0/  Ireland,  I2  App.  Ou.  20,  56  L.T.  76^  35 
W.  R.  634. 
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Where    a   creditor   is  secured  by  a  policy  and  Mortiragee  of 
values  it,  and  receives  a  composition  for  the  rest  of  reoeivin? 
his  debt  in  excess  of  his  valuation,  he  has  no  claim  ^^''^p*'^*®"- 
on  the  policy  beyond  the  amount  of  his  valuation 
and  interest  thereon,  together  with  the  premiums  he 
has  paid  on  the  policy  (Z). 

Where  a  man  after  his  bankruptcy  pays  the  pre-  To  whom 
miums  on  policies  on   his  own  life,  effected   and  Seiongrwhen 
mortgaged  by  him  before  his  bankruptcy,  and  his  JJ^S!^^^ 
assignees  in  bankruptcy  disclaimed  any  interest,  and 
refused  to  pay  the  premiums,  on  his  death  his  legal 
personal  representatives,  and  not  the  assignees,  are 
entitled  to  any  surplus  after  the  mortgagees  have 
been  paid   (m).     In  this   case    the   bankrupt    had 
obtained  his  discharge   on   covenanting  to   pay  so 
much  a  year  to  liquidate  his  debts,  which  covenant 
he  had  performed. 

Though  the  case  was  argued  on  (24  &  25  Vict, 
c.  134,  s.  154)  a  repealed  Act,  the  principle  seems 
clear  independently  of  that  Act. 

If    the    trustees   in    bankruptcy   disclaim,   they  Disclaimer  by 
cannot  subsequently  ex  post  facto  claim  again  where  ^^^^^^ 
they  see  a  chance  of  profit  {n).     Where  the  mort-  Payment  of 
gagor  of  a  policy  of  insurance  became  bankrupt,  but,  u^™inpt*  ^^ 
notwithstanding  his  bankruptcy,  continued  to  pay  mortRagor. 
the  premiums  on  the  policy,  it  was  held  that  the 
premiums  so  paid  were  in   the  nature  of  salvage 
moneys,  and  must  be  repaid  to  the  legal  personal 
representative  of  the  mortgagor,  he  having  died  (0). 

{I)  JBoUony,  Ferro,  14  Ch.  D.  171,  per  Bacon, V.C.  (1880),  49  L.  J.  Ch. 
569,  42  L.  T.  529,  28  W.  R.  578.  The  composition  was  under  the  old 
Banlmiptcy  Act,  1861. 

(m)  Re  Leamumth,  14  W.  R.  628. 

(n)  Ex  parte  Ilhetson,  8  Ch.  D.  519,  39  L.  T.  i,  26  W.  R.  843. 

(o)  Shearman  v.  British  Empire  Mutual,  14  Eq.  4,  20  W.  R.  620, 
26  L.  T.  570,  doubted  in  Le^i^  v.  French,  23  Ch.  D.  552.  See  N orris 
V.  Caledonian,  8  Eq.  127,  20  L.  T.  N.  S.  939,  17  W.  R.  954,  and  Foftter 
V.  Boberts,  9  W.  R.  605,  7  Jur.  N.  S.  400. 
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snreiy'g  If  a  man  becomes  surety  to  keep  up  a  policy  and 

btnkraptcy  of  the  principal  becomes  bankrupt,  the  surety  cannot 
policy-holder,    subsequently  recover  from   the  principal  any  pre- 
miums paid  thereafter  ;  for,  although  such  liability 
of  the  surety  was  contingent,  it  might  have  been 
proved  in  the  bankruptcy  {p). 

Avoidance  of  Any  Settlement  of  property  made  by  a  trader — 
BetttemOTt  of  ^^^  being  a  settlement  made  before  and  in  considera- 
poiicy.  tion  of  marriage  or  made  in  favour  of  a  purchaser  or 

incumbrancer  in  good  faith  and  for  valuable  con- 
sideration, or  a  settlement  made  on  or  for  the  wife 
or  children  of  the  settlor  of  property  which  has 
accrued  to  the  settlor  after  marriage  in  right  of  his 
wife — shall,  if  the  settlor  becomes  bankrupt  within 
two  years  after  the  date  of  the  settlement,  be  void 
as  against  the  trustees  in  the  bankruptcy ;  and  shall, 
if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  ten  years  after  the  date  of  the  settle- 
ment, be  void  as  against  such  trustee,  unless  the 
parties  claiming  under  the  settlement  can  prove 
that  the  settlor  was  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts  without  the  aid 
of  the  property  comprised  in  such  settlement  (y). 
The  word  '*  property  "  includes  a  policy  of  life  assur- 
ance, the  same  being  a  chose  in  action  (r). 

The  Bankruptcy  Act,  1883,  contains  a  similar 
provision  to  the  foregoing,  but  of  a  more  extended 
operation,  inasmuch  as  it  applies  to  all  settlements 
by  whomsoever  made,  and  not  merely  to  those  of  a 
trader  (s). 

A  bankrupt  cannot  be  compelled  to  insure  his 
life  for  creditors  {t). 

(p)  Saunders  v.  Best,  13  W.  R.  160, 17  C.  B.  N.  S.  731.     Bankraptcy 
Act,  1869,  8.  31  ;    Bankruptcy  Act,  1883,  s.  37. 
{q)  Bankruptcy  Act,  1869,  s.  91. 

(r)  Jbid,  8.  4.  (s)  46  &  47  Vict.  c.  52,  &  47. 

(0  Re  Belts  and  Block,  19  (J.  B.  I).  39. 
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THELLUSSON   AND    SUCCESSION    DUTY    ACTS. 

A  DIRECTION  or  discretion  in  a  will  or  deed  to  pay  Direction  to 
out  of  the  testator's  or  settlor's  property  the  premiums  JJf  ,S^mX* 
on  a  policy  of  insurance  made  or  to  be  made  upon  the  tion  within  Act. 
life  of  another  is  valid  for  the  whole  life  insured, 
and  is  not  an  accumulation  within  the  meaning  of  the 
Thellusson  Act  (39  &  40  Geo.  III.  c.  98)  («). 

That  Act  only  aims  at  dispositions  for  the  accu- 
mulation of  rents  and  profits  as  such,  and  not  at  dis- 
positions having  reference  to  bargains  and  contracts 
entered  into  for  other  purposes  than  the  mere 
purpose  of  accumulation. 

The  benefit,  if  any,  arising  to  an  estate  from  a 
policy  on  which  premiums  have  been  paid  for  over 
twenty-one  years  arises  not  from  accumulation,  but 
from  application  and  expenditure  of  income  in 
obtaining  a  contract  (6). 

To  insist  that  the  policy  must  be  dropped  at  the 
twenty-first  year  would  be  to  say  that  what  is  con- 
strued for  that  purpose  as  an  accumulation  shall 
operate  as  a  vain  casting  away  of  money.  For  a 
policy  is  evidence  of  a  contract  enforceable  by  for- 
feiture of  previous  payments,  and  the  premiums 
could  not  be  got  back  at  the  end  of  the  twenty  years. 

A  testatrix  empowered  her  trustees,  if  they  should 

(a)  Bassil  v.  Lister,  9  Hare  177.  Halford  y.  Close,  W.  N.  7th  May, 
1883,  p.  89.  Cathcarfs  Trustees  v.  Ileneage's  Trustees,  10  C.  S.  C.  (4th 
series)  1205. 

(h)  Caiheart  v,  Heneage*s  Trustees,  supra.  But  see  Jarman  on  Wills* 
vol.  i.  (4th  ed.),  316. 
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see  cause,  to  make  insurances  on  the  life  of  a  nephew 
in  such  a  way  as  to  enable  them  to  receive  a  sum  or 
sums  at  his  death,  to  be  then  applied  for  the  purpose 
of  the  trust.  She  died  in  1841.  In  1845  the 
trustees  insured  the  life  of  the  nephew  largely,  and 
paid  premiums  out  of  the  income  of  the  estate  till 
1878,  when  he  died.  The  next-of-kin  claimed  re- 
payment of  these  premiums  so  far  as  paid  after 
twenty-one  years  from  testatrix's  death,  as  accumu- 
lations of  income  forbidden  by  the  Thellusson  Act, 
but  the  claim  was  refused  (c). 

itoiation  of  By  the  Succession  Duty  Act  (rf),  s.  17,  "  No  policy 

and  Bu^^«or   of  iusuranco  on  the  life  of  any  person  shall  create  the 
does  not  ariw    relation  of  predecessor  and  successor  between  the 

on  pollcj.  A 

insurers  and  the  assured,  or  between  the  insurers  and 
any  assignee  of  the  assured."  Upon  this  section  Sir 
George  Jessel  said  (e)  :  *'  No  doubt  there  may  be  a 
gratuitous  policy  of  insurance.  But  the  words  in 
s.  1 7  mean  a  policy  effected  in  the  ordinary  way  in 
consideration  of  a  premium  or  premiums.  If  so,  that 
is  a  contract  for  money,  a  purchase  of  a  reversionary 
sum  in  consideration  of  a  present  payment  of  money, 
or,  as  is  generally  the  case,  on  the  payment  of  an 
annuity  during  the  life  of  the  person  insuring.  It  is 
clearly  a  contract  which  could  not  be  fairly  described, 
as  I  read  it,  as  a  disposition  of  property  at  all,  because 
a  mere  covenant  to  pay  money  is  not  a  disposition  of 
property  in  the  ordinary  sense.  The  insurance  com- 
pany does  not  die,  and  therefore  a  covenant  to  pay 
money  on  the  death  of  some  other  person  is  a  mere 
covenant  to  pay  money.  It  is  no  disposition  of  the 
property  of  the  insurance  company  or  of  any  one 
else." 

The  reason  for  the  exception  suggested  by  Sir 
George  Jessel  is  that  it  was  inserted  ex  ahundanie 

(c)  Catheart's  Trustees  v.  Heneage's  Trustees,  10  C.  a  C.  (4th  aeries) 
1205.  (d)  16  &  17  Vict.  c.  51,  8.  17. 

(e)  Fryer  v.  Morland,  3  Ch.  D.  685. 
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cauteld  to  quiet  the  fears  of  persons  interested  in  in- 
surance companies  (/).  The  clause  extends  to  all 
policies,  whether  for  the  lives  of  the  assured  or  not, 
including  policies  taken  out  by  purchasers  in  rever- 
sion, but  not  policies  so  far  as  they  were  dealt  with 
as  property  {g). 

No  succession  duty  is  due  on  policies  of  insur-  no  duty  on 
ance  assigned  inter  vivos,  even  where  the  assignment  J^/,^]^ 
is    made    to    a  son    as  a  means   of  liquidating  a 
large  amount  of  debt  undertaken  by  him  for  his 
father  (A). 

(/)  Fryer  v.  Morland,  3  Ch.  D.  675,  685. 
{$)  128  Hansard,  401,  1398. 

(A)  Lord  Advocate  v.  Earl  of  Fife,  2i  Sc.  L.  R.   151.     Fryer  v. 
Morland,  3  Ch.  D.  675. 
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ADDENDA. 

Regarding  policies  declared  to  be  indisputable 
except  for  fraud,  besides  the  cases  of  Wood  v. 
Ihoarris,  25  L.  J.  Ex.  129,  and  Wheelton  v.  Hardisty, 
8  £.  &  B.  261,  attention  should  be  directed  to  the 
recent  cases  of  Anctil  v.  Manufdcturers'  Life  Insur- 
ance  Company,  (1899)  A.  C.  604,  and  Aristey  v. 
British  NcUurcd  Premium  Company,  (1908)  24  T.  L.  R. 
594,  affirmed  July  29,  1908.  In  this  case  it  was 
also  held  that  miscarriage  was  not  an  ''illness  or 
infirmity  "  within  the  meaning  of  the  policy. 

In  the  case  of  Joel  v.  Law  Union  and  Crown  In- 
surance  Company  (quoted  on  pp.  9  and  102)  a  new 
trial  has  been  ordered  (vide  the  "  Times,"  August  4, 
1908). 
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ABANDONMENT— 

The  doctriue  of,  4-5,  253, 254 

ACCIDENT— 

Chapter  on  Accidental  Insurance,  496, 524 

Policy  against  nature  of,  20, 496 

End  of  Joarney  within  policy  against,  501, 503 

Policy  against,  within  statute  as  to  interest,  499 

Policy  against,  whether  contract  of  Indemnity,  496,  524 

Whether  amount  of  Insurance  deducted  from  damag^es,  21,  496 

Age  for  insuring  against,  499,  503 

Friendly  society,  Insuring  against,  499 

Definition  of  railway,  500 

Whilst  breaking  Journey,  501 

Insurance  against,  by  railway  ticket,  502 

By  railway,  amount  of  compensation,  502 

Contributory  negligence,  efllect  of,  on  claim  for,  503 

Insurance  against,  need  not  be  continued,  503 

Nearsightedness,  whether  bodily  infirmity  within  policy  against,  505 

Defiultion  of,  506 

**Ooe  accident,"  meaning  of,  508 

Death  from  disease  and,  512 

Sunstroke,  whether  it  is,  508 

Bnpture  by  Jumping  from  train,  whether  it  is,  508 

Putting  arm  out  of  window,  injury  from,  509 

Fall  when  catching  train,  509 

Whilst  walking  on  railway,  509 

Drowning,  whether  an,  510 

Presumption  against  suicide  and  In  favour  of,  510 

Sprain  from  lifting  weight,  whether  it  is,  512 

Knpture  from  using  clubs,  whether  it  in,  512 

"  Effects  of  Injury  caused  by,"  508,  514 

"Violent,  accidental,  external  and  visible  means,"  512 

luflamm-ition  from  ruptured  blood-vessel,  514 

Peritonitis  from  blow,  513 

Erysipelas  from  wouud,  514 

Doctor's  hands,  death  under,  514 

Overdose,  death  from,  whether,  515 

Usual  exception  from  policy  against,  515 
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ACCIDENT— cantf ttued 

Fainting,  meaning  of,  in  policy  against,  515 

Death  most  bo  solely  caused  by,  to  be  within  policy,  515 

Poison  mistaken  for  medicine,  515 

Falling  fromjoist,  whether  an,  516 

Whilst  mounting  carriage  in  motion,  517 

"  Ezposnre  to  obvious  risk,"  517 

Nervous  shook  through  fright,  518 

"Wholly  disabled*'  by,  meaning  of,  519 

Complete  loss  of  sight,  519 

Notice  to  office  of,  519 

Allowance  for  disablement  by,  531 

Construction  of  policy  against,  521 

Proof  of  what  requisite,  521 

Employer's  liability  for,  522 

ACTUS  DEI— 

Excepted  from  risk  taken,  209 

ADMINISTRATOR— 

Has  insurable  interest,  80 
Not  bound  to  insure,  80 

AGE— 

Proof  of,  159 
Misstatement  of,  240 

AGENTS— 

Chapter  on,  470-496 

Retainer  of  premiums  by,  not  failure  of  company  to  rejwy,  28 

Authority  of,  must  be  followed,  86 

Receipts  of,  company  bound  by,  93, 94 

Debiting  premium  to,  effect  of,  94,  no 

Ratification  by  receipts  of  premium  from,  104 

Delay  in  paying  premium  through  change  of,  105 

Days  of  grace,  receipt  of  premium  after,  by,  107  et  aeq. 

To  pay  premium,  promise  by,  no 

Credit  by,  for  premium,  1 13 

Extending  tiuie  to  sue  by  representing  that  loss  would  be  paid,  215 

Concealment  by,  176, 180 

Misrepresentation  by,  181 

Insurance  vitiated  by  misrepresentation  or  concealment  of  agent, 

although  policy  effected  by  another,  180 
"The  life  '*  insured  may  of  the  insured  be,  i8i 
Notice  to,  of  change  of  business,  197 
General  authority  of,  470,474 
Policy  not  to  be  granted  by,  471 
Representations  of,  whether  binding,  471 
Del  credere,  insuring,  472 
Writing,  answers  for  assured,  26,  484 
Authority  to  contract  in  writing,  472 
When  company  estopped  from  denying  authority  of,  471 
Extending  time  for  paying  premiums,  472 
Commission  to,  agreement  by  directors  for  jMiyment  after  agency 

ceased,  473 
Disobeying  orders,  liability  of,  472 
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AGENTS— oo»*ii/«iM!d 

Authority  ol,  yariod  by  private  iDBtructions,  474 

Without  Instructions,  475 

Notice  to,  what  sufficient^  475 

Mistaken  instructions  to,  company  bound  by,  475 

Authority  of  sub-,  476,  487 

Insuring:  in  wrong  comi>any,  476 

Credit  to,  of  premium,  476 

Credit  by,  of  premium,  476 

Payment  of  premium  cannot  be  dispensed  by,  477 

Payment  of  premium  by  cheque  to,  477 

Insuring  himself,  477 

Privileged  communications  between,  company  and,  478 

For  two  companies  re-insuring  one  in  other,  479 

Cross-account  of,  with  agent  of  other  company,  479 

Not  acting  within  authority,  yet  company  bound,  480 

False  representation  by,  where  assured  told  truth  to,  480 

Specific  performance  of  contract  of,  480 

Powers  of  local,  481 

Company  not  bound  to  grant  policy  where  premium  paid  to,  481 

Applications  received  but  not  accepted  by,  481 

Waiver  by,  482 

To  dispense  with  conditions,  power  of,  486 

Filling  up  proposal,  effect  of,  486 

Concurring  in  answers  of  assured  to  insurer's  questions,  27,  486 

War,  effect  of,  on  acts  of  foreign,  485 

Indorsement  of  policy  by,  487 

Fraud  of,  effect  of,  on  company,  472,  488 

Contracting  outside  company's  business,  489 

Contracting  outside  his  author! t3%  489 

Insuring  for  another  does  not  warrant  interest,  491 

Insuring  for  another  without  authority,  492 

To  effect  policy  cannot  adjust  loss,  493 

Negligently  insuring,  liable  to  assured,  493 

Commission  not  receivable  from  insurer  and  in5(urcd  by,  494 

Discount  does  not  belong  to,  494 

AsBUred  affected  by  fraud  of,  494 

Principal  bound  by  knowledge  of,  494 

When  **  the  life  "  is  of  insured  the,  494 

Whether  medical  man  is  of  insured  the,  495 

Employed  to  procure  assurance,  authority  of,  495 

ALTEEATIONS— 

Of  premises,  whether  covered  by  policy,  126 

AMALGAMATION—  ' 

Chapter  on  novation  and,  448-460 

What  it  is,  449 

Ultra  viresy  450,  456 

Power  to  contract  for,  not  Implied,  450 

Ratification  of,  when  ultra  vires,  451 

Power  of,  how  given,  451 

Policy-holder's  claim  after,  452 

Costs  of  liquidating  companies'after,  452 

Policy-holders,  when  bound  by,  452,  455 

2    M 
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AMALGAMATION— contifiu«d 
Effect  of,  on  oredlton,  455 
Effect  of  covenant  to  indemnify  on,  454 
Efftet  of,  on  Bhareholderg,  454,  456 
Of  life  offices,  leave  of  Conrt  requisite,  455 
Effect  of  Bucceaiive,  459 
Effect  of,  on  guarantee  insurance,  538 

AMBIGUITY— 

In  poU<^  may  be  cleared  by  custom,  38 
Latent,  may  raise  question  for  Jury,  38 

ANNUITANTS— 

Are  creditors  of  company,  444 
Whether  receipt  by,  amounts  to  novation,  459 
Trustees  for  policy-holders    when    annuities    gruaranteed    by  life 
office,  445 

ANNUITY— 

Policy  effected  by  grantee  of,  377 
Policy  effected  by  mortgagee  of,  377 
Insurance  of  arrears  of,  378 

ANSWERS— rtde  ''Questions" 

APPOINTMENT— 

Of  policy  to  executors  of  settlor,  372 

A  PPOBTIONMENT— 

Of  premiums,  not  within  Apportionment  Act,  113 
Of  premiums,  not  if  risk  attached,  117 

Of  insurance-money,  where  insurances  by  mortgagor  aud  mortgagee 
in  different  offices,  330 

APPURTENANCES— 

Recovered  for,  as  part  of  freehold,  63 

ARBITRATION— 

Chapter  on,  343-249 

Ouster  of  Jurisdiction  of  Courts  by,  343 

Arbitration  Act,  1889,  344 

Waiver  of  right  to,  245,  347 

Condition  precedent  to  action,  245,  247 

When  fraud  charged,  247 

Question  of  law,  whether  referable  to,  247 

Policy  unsigned  may  amount  to  submission  to,  244 

Regarding  Railway  Passengers*  Assurance,  249 

Whether  aasured's  refusal  to  submit  to  Is  an  answer  to  his  claim,  284 

ARSON— 

Whether  within  the  fire  risk,  137 

Danger  of,  to  be  disclosed,  135 

By  assignor  of  policy,  137 

By  mortgagor,  effect  ot,  on  mortgagee's  polley,  137 

By  wife  or  relation,  137 

Proof  of,  138 

Defence  of,  234 
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ASSESSMENT  POLICY— 
What  It  Is,  32 

ASSIGNEE— 

Takes  assii^nor'g  title,  353,  363 
Affected  by  fraad  or  cHme  ol  awignor,  354,  362 
Inanrer's  knowledge  ol  £raud  upon,  354 
Whether  comjianj  tnuitee  for,  438 

ASSIGNMENT— 

Chapter  on  Are  policies  and,  334-341 
Of  Are  policy,  210,  213,  334-341 
Of  life  policies,  342,  388 
Of  claim  after  loss,  213 
After  breach  of  condition,  213 

^  H^**7;  ''^^*!''r  ""'^°'  "*"  '^'''''  ^'^  «^«  P*>"<'y  »'ter,  334 

Of  life  and  flro  policies  different,  335  note  (6) 

Of  Are  policy,  whether  insurer's  consent  necessary,  335,  037 

Of  Are  policy  must  accompany  property,  336         ' 

Of  life  policy,  by  what  law  construed,  346,  465 

Of  life  and  Are  policy,  effect  of,  348 

Effect  of  condition  against,  348 

Of  life  policy,  how  made,  349 

Of  life  policy,  under  PoUcies  of  Assurance  Act,  348 

Of  life  policy,  under  Judicature  Act,  350 

Agreement  for,  without  delivery  of  policy,  347 

Of  life  policy,  what  does  not  amount  to  351  3C3 

Pisses  assignor's  title,  353,  363 

Before  winding  up  relieyes  assignor,  355 

Validity  of,  not  affected  by  length  of  time  between  notice  of  to 

company  and  death  of  assured,  356 
Of  life  policy  enforceable  by  speciAc  performance,  353 
Of  policy  carries  bonus,  357,  367 
Of  policy,  proper  coTenants  in,  358 

Whether  authortty  to  hold  poUcy  for  advances  amounts  to,  362 
Of  policy  otherwise  void  good  as  charge,  363 
By  bankrupt,  363 
By  felon,  363 

** Legal "  may  mean  "lawful,"  362 

Of  poUcy  for  beneAt  of  wife,  whether  her  oonsent  necessary,  367 
By  married  woman  of  trust  policy,  374 

ASSURED— 

Cannot  make  proAt,  2*3,  4-5 

Cannot  release  third  parties  to  insurer's  prejudice,  5 

His  negligence  within  policy,  6 

Not  obliged  to  run  the  risk,  7 

Must  fully  disclose  risk,  9 

Duty  of,  in  esse  of  Are,  lo-ii 

Cost  of  performing  such  duty,  1 1-12 

May  rescind  contract  induced  by  insurer's  fraud,  40 

Where  policy  obtained  by  fraud  of,  course  open  to  insurer,  40^ 

Infuit  may  be,  42 

Married  woman  may  be,  42 

Cannot  evade  law  by  insuring  nominally  for  himseli;  47 
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ASSURED— cow/mi«er/ 

Has  insurable  interust  In  own  life,  47 

lutcroHt  of,  in  subject  of  insnnnce  rnunt  bo  lawful,  53 

Need  not  have  leg^al  interest,  58 

Any  one  with  interest  may  be,  60 

Death  of,  within  days  of  grace,  no,  X2i 

Going  beyond  limits,  123 

Negligence  of,  loss  from,  134 

Wilful  act  of,  loss  from,  134 

Duty  of,  to  save  property,  141 

Death  of,  caused  by  person  entitled  to  policy-money,  150 

Material  facts  must  be  dlscloMd  by,  175  et  aeg. 

Material  fiicts  must  be  disclosed  by  agent  of,  180 

Sta'ementsof  **the  life"  as  agent  of,  180 

What  need  not  be  disclosed  by,  191 

Defence  to  action  by,  against  person  causing  loss  when  insurance 

paid,  258 
Assignment  by  insurorH  of  subrogated  rights,  defence  to  action  by. 

Not  to  prejudice  insurer's  rights,  262 

Re-insurance  discharged  by  payment  to,  294 

Has  no  lien  on  re-insuring  policy,  295 

Character  of,  to  be  disclosed  on  re-insurance,  300 

Interest  of,  not  defeated  by  mortgage,  340 

Going  abroad,  whether  policy  avoided,  359 

Presumed  to  read  answers  written  for  him  by  agent,  471 

Correct  description  of,  505 

AVERAGE— 

Chapter  on  conditions  as  to,  277-282 

**  Same  property,"  meaning  of,  270 

Condition  as  to,  277 

Calculation  of,  278  et  $eq. 

Two-thirds  clause,  279 

Clause  in  fire  polioy,  281 

When  goods  in  lighters,  281 

Diflerenoe  in  fire  and  marine  insurance  of,  280 

Clause  in  Lloyd's  fire  policy,  282 

BAKER— 

**  Stock-in-trade  of,"  what  covered  by  policy  on,  39 

BAILEES— 

As  to  insuring  for  full  value,  63  et  aeg. 

Insurance  by  "  for  account  of  whom  it  may  concern,"  67 

Goods  held  in  trust  by,  71 

Insurance  by,  and  by  bailor,  271 

Insuring  oitu  and  bailor's  goods  without  authority,  479 

BAILOR— 

Insurance  by,  and  by  bailee,  271 

Entitled  when  policy  not  authorised  by  him,  492 

Cannot  recover  where  policy  covers  only  assured's  loss,  492 

BANKRUPT— 

Insurable  Interest  of  creditors  in  estate  of,  81 
Whether  insored  can  sue  when  a,  211 
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BANKBUPT-«m<ffttKfrf 

Policy  of,  assigned  by,  358 

Procuring  renewal  of  policy  to  creditor,  358 

Secret  aaaignment  of  policy  by,  358,  363 

Premiams  paid  by  mortgagor  when  a,  377 

Whether  policy  passes  to  trustee  of,  358,  534 

Proof  for  amount  of  policy  where  company  is,  535 

To  whom  policy-moneys  belong  when  premiums  paid  by,  537 

Disclaimer  by  trustee  of,  537 

Surety  for  payment  of  premiums  duo  from,  538 

Voluntary  settlement  of  policy  by,  538 

Proof  in  bankruptcy  for  convcnant  to  pay  premiums  by,  536 

BANKRUPTCY— 

Chapter  on,  534-538 

BENEFICIARY— 

Change  of,  at  will  of  insured,  47 

Whether  he  can  object  to  suljstitution  in  policy  of  another,  47 

Whether  he  must  have  insurable  interest,  48 

BILL  OF  SALE— 

Whether  holder  of,  entitled  to  proceeds  of  policy,  325,  326 

BILL  OF  LADING— 

With  directions  to  insure,  65 

BLANKET  POLICY— 

What  it  is,  70 

BONUS— 

Whether  it  passes  by  contract  to  zwsigu  policy,  357,  367 
Whether  trusts  of  policy  include,  367 
Deduction  of,  from  calls,  4x8 
Whether  income  or  capital,  441 
Novation  by  acceptance  of,  457 

broker- 
As  to  insuriug  full  value,  63 
Lien  of,  on  policy,  394 
Employed  to  obtain  policy,  authority  of,  496 

BROTHER— 

Sister's  insurable  interest  in  life  of,  49 

building- 
Is  insured  qud  building,  283- 
Loss  to  land  recovered  under,  237 

"BURNT  OR  NOT  BURNT"— 
Insurance  as,  31,  56,  113 

CAMPBELL'S  ACT  (LORD)— 

Damages  under,  affected  by  insurance,  21, 497 

CANCELLATION— 

Of  policy,  notice  of,  to  agent  for  procuring  insurance,  39,  495 
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CABBIEB— 

Iiunrlng  for  full  value,  63,  67 

Insnrlogr  goods  held  in  trust  by,  67,  68 

Insuring  each  and  all  owners,  67 

Bisk  of,  when  it  begins  and  ends,  116 

Negligence  of,  causing  loss,  134,  260 

Insurer  has  subrogation  against,  s6o 

Owner  of  goods  may  give  benefit  of  insurance,  to,  a6i 

Not  entitled  to  benefit  of  insurance  before  action  against  hioi,  a6i 

CERTIFICATB— 

Of  loss,  by  magistrate,  &c.,  223 

CHILD— 

Insurable  interest  in  parent's  life,  49 

CHILDBKN— 

Trust  policy  under  Married  Women's  Property  (Scotland)  Act,  1880 

by  married  man  for,  375 
Husband's  insurance  for  benefit  of,  49,  369,  372,  374 

CLAIM— 

Chapter  on  conflicting  claims,  397-399 

Condition  as  to  fraud  in,  230 

False  statement  in,  231 

Excessive,  whether  fraudulent,  233 

Mistake  in,  233 

Application  of  funds  set  apart  to  answer  immediate,  444 

How  valued  on  winding  up  of  company,  447 

COFFEE-HOUSE— 

Whether  hazardous  trade,  128 

COMMISSION— 

"Whether  insurable,  50 

Not  payable  to  agent  by  insurer  and  insured,  494 

COMMISSION  AGENT- 

Insurance  for  full  value  by,  69 
Insurance  in  his  own  name  by,  69 

COMPANIES  FOB  INSUBANCB— 

Chapter  on  insurance  companies,  400-428 

Chapter  on  foreign  companies,  461-469 

Varieties  of,  400 

How  formed,  402 

Begistration  of,  406  et  Beq. 

Deeds  of  settlement  can  be  Inspected,  408 

What  are,  under  Companies  Acts,  408 

Nature  of  mutual,  401 

Use  of  name  restrained  by  injunction,  408 

Beason  for  incorporating,  408 

Contracting  ultra  vires,  409,  410^  4x2 

Using  seal  informally,  411 

Business  of,  must  conform  to  oonstitution  of,  410 

Form  of  contracts  of,  411 

Appointment  of  solicitor  by,  413 

Debentures  inifraud  of,  413 
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Misapplication  of  funds  of,  restrained  by  injunction,  414 

Towen  of  inyestment  of,  415 

Holding  of  land  by,  420 

Deposit  of  ;f  20,000  by,  421 

Keeping  accounts  of,  424 

Life  assurance  funds  of,  to  be  separate,  424 

Balance-sheet  of,  to  be  lodged  with  Board  of  Trade,  425 

Actuarial  investigation  of  affairs  of,  425 

Contribution  to  fire  brigade,  427 

Whether  policy-holder  creditor  of,  429,  436 

Whether  policy-holder  can  interfere  in  management  of,  436 

Whether  policy-holder  a  contributory  of,  431 

Funds  of,  now  liable  for  loss,  432 

Surplus  profits  of,  what  are,  432 

How  liability  of,  limited,  434 

Funds  of,  include  unpaid  calls,  435 

Whether  trustee  for  assignee  of  policy,  438 

Whether  shareholder  can  be  sued,  439 

Annuitants  are  creditors  of,  444 

Claims  against,  how  valued  on  winding  up,  447 

Amalgamation  of,  448,  459 

Resuscitation  of,  for  winding  up,  456 

Proceedings  against,  where  Scotch  or  Irish,  469 

Judgment  against  in  one  part  of  United  Kingdom  enforceable  In 

other  parts,  469 
Ceneral  agent  of,  authority  of,  471 
Mistaken  instructions  to  agent  of,  475 
Bound  where  intention  to  insure  in  other  company,  476 
Agent's  fraud,  effect  of,  on,  488 
Must  grant  policy  if  premium  retained,  489 
Cannot  adopt  agent's  contract  outside  business  of,  489 
Cannot  adopt  policies  of  other  companies,  489 
Contract  of  agent  beyond  authority  ratified  by,  489 
Can  ratify  after  loss,  490 

CONCEALMENT— 

Chapter  on  misrepresentation  and,  175-191 

Return  of  premiums  where,  102 

Of  maternity,  163 

Of  imprisonment,  163 

Of  material  fact,  175,  177 

By  not  answering  question,  177 

What  it  is,  177, 183,  184,  240 

Merc  "  belief,'*  178 

By  insurer,  179 

By  agent,  180 

Of  claim  on  other  office,  183 

Of  Illness,  184 

Of  fire  to  adjacent  property,  186 

Purchaser  of  policy,  how  affected  by,  188 

Discovery  before  payment  by  insurer  of,  188 

Whether  omission  to  answer  is,  183, 184, 240 

Of  refusal  by  other  company,  242 
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CONDITIONS— 

Chapter  on  conditions  In  policies,  192-242 

Chapter  on  conditions  as  to  average,  277-282 

Precedent  mnst  be  performed,  167 

Broken  policy  voidable,  192 

New  agreement  after  breach  of,  193 

Payment  in  ignorance  of  breach  of,  193 

Usual  in  Are  policy,  194 

As  to  user  of  property,  195,  198 

As  to  removal  of  property,  195 

Evidence  to  explain,  196 

Breach  of  by  manager's  or  husband's  order,  196 

As  to  terminating  Are  policy,  198 

„     Increase  of  risk,  197 

„     hazardous  business,  197 

„     change  of  business,  199 

„     disclosing  other  insurance,  201,  203 

waiver  of,  204 

«  *»  n  •" 

„     double  insurance,  203,  204 

in  foreign  property,  205 

"  ,^  „         by  interim  receipt,  205 

second  insurance  on  part  of  company,  207 
^         binds  assignee  in  bankruptcy,  206 
„         policy  not  issued,  207 

„     change  of  title,  209 

„     character  or  quality  of  title,  211 

„     execution  against  property  insured,  2x1 

„     shifting  policy  to  other  property,  209 
Against  alienation  of  property  insured,  212 
As  to  BcUure  of  goods  covered  by  policy,  212 
Waiver  oi  breach  of,  217, 226  227 
Mortgagee  recovering  for  mortgagor  who  broke,  214 
Limiting  time  to  sue,  214 
Aa  to  notice  of  loss,  216 
Precedent  to  insurer's  liability,  216 
As  to  verlllcation  of  loss,  217,  222 

„  „  „        waiver  of,  217 

„     fraud  in  claim,  222,  231 

„     procurement  of  Are,  231 

„      entry  of  premises  by  insurer,  234 

„     reinstatement,  236 

„     forfeiture  of  premiums,  238 
Usual  of  life  insurance,  238 
Licence  to  break,  239 
As  to  omissions,  240 

„     misrepresentations,  240 

„     naval  or  military  service,  241 

„     arbitration,  246  et  seq. 

„     subrogation,  266 

„     contribution,  274 

„     average,  276 

„     two-thirds  clause,  279 
That  re-insured  should  retain  certain  amount  of  Insurance,  299 
Limiting  time  for  recovery,  302 
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CONDITIONS— ftwtiMMed 

As  to  fnrnishingr  proofs,  how  complied  with,  302 
Inspector's  power  to  dispense  with,  484 

CONSIGNEE— 

For  sale  insuring,  63 

Insarlng  for  full  value,  63 

Merchants  compelling^  insurance  by,  65 

Bills  of  lading:  received,  with  directions  to  insoro  by,  65 

Insuringr  in  his  own  name,  65 

Insurance  by  consigrnce  In  trust,  64 

Contribution  where  insurance  by  consignor  and,  274 

CONSIGNOB— 

Contribution  whore  insurance  by  consignee  and,  274 

CONSTBUCTION  OF  POLICY— 
General  rule,  32,  34  et  seg. 
Written  words  prevail  over  printed,  33 
Where  words  of  doubtful  meaning,  33 
Bigld,  not  favoured,  34 
Against  insurer,  34 
In  popular  sense,  34 
Words  of  polipy  supersede  custom,  36 
Custom  may  control  ambiguity,  36 
According  to  lex  domicilii  of  insured,  36 

„  lex  loci  solutionis^  37, 465 

»i  n        contraclWt  37, 465 

CONTRIBUTION— 

When  it  occurs,  13,  268  et  seq. 
Where  mortgagor  and  mortgsgee  insure,  269 
Subrogation,  difference  between  it  and,  269, 274 
Between  Insurers  of  several  mortgagees,  272 
Condition  as  to,  269,  274 

Where  insurance  by  consignor  and  cofisignee,  274 
Evidence  as  to  policy  being  one  for,  274 
Specific  insurance  and  floating  policy,  274 
Effect  of  clause  as  to,  in  re-iosurancc  policy,  299 
Where  insurance  by  landlord  and  tenant,  316 
Between  insurers  where  separate  policies  by  mortgagor  and  mort- 
gagee, 332 
Between  sureties  where  one  has  paid  debt  and  obtained  policy,  383 
Bight  of,  gives  no  lien  on  policy -money,  393 

CONTBIBUTOBY— 
Executor  as,  417,  418 

Whether  secretary  holding  shares  as  trustee  for  company  is,  417 
Whether  vendor  still  on  register  is,  417 
Whether  bonus  deducted  from  calls  on,  418 
Not  exempted  by  forfeiture  of  shares,  418 
Liable  if  transfer  of  shares  incomplete,  418 
Whether  promoter  is,  when  shares  fully  paid,  418 
Director  liable  as,  419 
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COBPOBATION— 

No  insurable  interost  in  corporate  property  by  Btockfaolders  In,  57 

covenant- 
To  keep  np  policy  whether  broken  by  raiclde,  156, 358 
By  tenant  to  repair  and  insure  for  fixed  sum,  309 

„  „        excluding  flre,  3x0 

„        to  insure,  runs  with  land,  310 

„  „        is  usual  ooYenant,  311 

„  „        form  of,  312 

„  „        uncertainty  in,  312 

„  „        damages  for  breach  of,  312 

„  „        relief  for  breach  of,  313 

„  „        antedating  receipt  does  not  cure  breach  of,  313 

M  f,        in  landlord's  name,  effect  of,  315 

To  insure,  whether  policy  vested  in  covenants  by,  352 
To  keep  policy  on  foot,  whether  broken  by  going  abroad,  359 
To  effect  and  settle  policy,  action  for  breach  of,  359 
To  effect  and  settle  policy  by  husband,  whether  breach  of  it  excuses 

breach  by  wife's  Ikther  of  his  covensnt,  365 
To  insure,  mortgagee's  power  of  sale  on  breach  of,  385 
To  keep  policy  on  fbot,  power  of  sale  on  breach  of,  385 

„  „  damages  for  breach  of,  386,  387 

To  repay  premiums,  damages  for  breach  of,  386 
Not  to  go  abroad,  damages  for  breach  of,  387 
To  pay  policy  out  of  special  funds,  438 
To  indemnify  an  amalgamation,  454 
To  pay  premiums  proof  for  value  of,  82,  536 

CBEDITOB— 

Policy  of,  whether  indemnity,  14, 16-17, 18 

Canadian  law  as  to  policy  of,  18 

By  judgment,  interest  of,  81 

Interest  in  bankrupt's  estate,  81 

Debtor's  interest  in  life  ^  82  ' 

Interest  of,  in  debtor's  life,  82 

Interest  of,  in  surety's  life,  82 

For  gaming  debt  has  no  insurable  interest,  82 

For  debt  incurred  during  minority,  82 

Value  of  interest  when  debtor  covenants  to  pay  premiums,  82 

Paid  since  policy  can  recover,  83 

Can  recover  though  debtor  becomes  statute  barred,  83 

Fully  secured  insurable  interest  of,  83 

Insuring  life  of  debtor's  wife  who  assigns,  83 

Must  pursue  authority  given  by  debtor,  86 

Insurance  by,  on  debtor's  life,  whose  it  is,  377-380  el  seq. 

Assignment  of  policy  to,  on  trust  to  pay  own  debt  and  pay  over 

surplus,  381 
Cannot  compel  debtor  to  insure,  384 
Whether  policy-holder  is,  429-436 
Whether  annuitant  is,  444 

Not  affected  by  limited  liability  to  policy-holder,  446 
Payment  of  policy-money  to  the  Crovm  as,  438 
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CUSTOM— 

Words  of  policy  prevail  over,  34,  36 
Maj  oontrol  ambl^itj,  34,  36 

CUSTOMS,  ANNUITY,  AND  BENEVOLENT  FUND— 
Insurance  nnder,  360 

DAMAGE— 

Meaning  of  "  from  time  of  damage  occarrlng,**  120 

DAMAGES— 

In  action  for  negligence  not  reduced  by  insurance,  20 

Secus,  if  death  occurs  through  the  negligence,  21 

Indirect,  not  covered  by  policy,  251 

For  breach  of  covenant  to  insure,  312 

„  „  keep  policy  on  foot,  386, 387 

„  „  repay  premiums,  386 

„  „  not  to  go  out  of  Europe,  387 

Whether  insurance  money  deducted  from,  489  et  seq. 

DAYS  OF  GBACE— 
What  are,  107 

Premium  unpaid  and  loss  during,  107,  no 
Insurer  cannot  terminate  contract  during,  108, 109 
Whether  insurer  Irannd  to  receive  premium  during,  108, 109 
Payment  of  premium  after  death,  but  during,  no,  121 

DEATH— 

Of  insured  by  accident,  whether  insurance  money  deducted  from 

damages,  21,  496 
Company  liable  though  policy  not  Issued  before,  117 
If  not  within  period  of  insurance,  company  not  liable,  laot  121 
By  law,  whether  within  policy,  148 
By  suicide,  whether  within  policy,  149 
By  unlawful  operation,  whether  within  policy,  148 
By  drowning,  whether  within  policy,  149 
By  duelling,  whether  within  policy,  149 
By  own  hands,  148  et  seq. 
Caused  by  person  effecting  insurance,  150 
Onus  of  proof  where  suicide  cause  of,  153,  5x0 
Deduction  of  insurance  from  damages  where  negligence  cause  of 

21,496 
From  1a\\  when  catching  train,  whether  accident,  509 
In  water,  drowning  presumed,  510 
By  train  running  over  when  seized  with  fit,  510 
From  ruptured  blood-vessel  by  using  clubs,  512 
From  inflammation  after  rupturing  blood-vessel,  513 
Within  accident  policy  when  solely  from  accident,  513 
Where  disease  a  link  in  chain  between  accident  and,  514 
From  erysipelas  caused  by  wound,  ^14 
From  overdose,  516 
From  operation  for  hernia,  515 
From  fall  from  Joist,  516 
From  faM  from  mounting  carriage,  517 
Amount  of  compensation  in  case  of,  by  railway  accident,  502 
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DEATH— continued 
Proof  of,  520 
Application  for  leave  to  presame,  520,  521 

DEBENTURE— 

Intra  virest  bnt  In  fraud  of  companjr,  413 
IzuBurance  of  payment  of,  531 

DEBT— 

Gaming,  gfyes  no  interest,  82 
Incurred  durinsr  minority  may  give  interest,  82 
Paid  since  policy  does  not  avoid  insurance,  82 
Statute  barred  before  dropping  of  life,  83 
When  fully  secured  gives  interest,  83 
Creating  lien  gives  interest,  84 

DEBTOR— 

Interest  in  creditor's  life  of,  8a 

Interest  of  creditor  in  life  ot,8i  et  seq. 

Wife  of,  securing  debt,  creditor  may  insure  her  life,  83 

Interest  of  one  Joint  debtor  In  life  of  another,  83 

Insurance  by  creditor  on  life  of,  377-380  et  seq. 

Whether  charging  with  premiums  makes  policy  belong  to,  380 

Not  compellable  to  insure  for  creditor's  benefit,  384 

DEFAULT- 

Insoranco  against  third  party*s,  525-532 

DEPOSIT— 

Of  policy  as  security,  346,  394 

Of  policy  by  person  out  of  jurisdiction  with  one  within  jurisdiction, 

396 
Of  ;f  20,000  by  life  companies,  421,  466 
Of  ;£2o,ooo  by  employers*  liability  insurance  companies,  427 
When  insurance  company  can  receive  back,  422 
Insurance  of  payment  of  money  deposited,  531 

DESCRIPTION— 

Of  property  must  be  accurate,  121, 122, 187 


Partially  true,  187-190 
Substantially  true,  187 


DEVIATION— 

From  route,  effect  of,  on  insurance,  117 

DIRECTORS— 

Ultra  vires,  acts  of,  not  binding,  408  et  gtq. 

Discretionary  powers  of,  409 

Informal  use  of  seal  by,  409 

Policy  issued  by  ostensible,  410 

Power  of,  to  pay  loss  not  within  policy,  414 

Must  contribute  for  qualii^ing  shares,  419 

Powers  of,  presumed  to  be  known,  470 

Payment  of  commission  by,  after  agency  determined,  473 

Appointed  to  select  agents  at  commission,  473 

Vacate  office  when  participating  in  profits,  474 

Fraudulent  contract  of,  void  against  assignee  for  value,  474 

Notice  to,  482 
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DISCOUNT— 

Belongs  to  principal,  not  to  agent,  494 

DISEASE- 

The  word  may  include  lx>dily  and  mental,  160 

Must  bo  disclosed,  160 

Predisposition  to,  159 

Bequirlng  conflnement,  160 

**Local,"  wbat  it  is,  160 

Fits,  meaning  of,  z6i,  172 

Gout,  meaning  of,  161 

Spitting  blood,  meaning  of,  161 

Drinking  habits,  meaning  of,  162 

Furnishing  particulars  of,  162 

Insured  uuconscious  of,  184 

Miscarriage,  whether  a — see  Addenda 

DISPOSITION— 

Where  special  mode  required  by  rules  of  society,  365 

DOMICILE- 

Of  insurance  company,  where  it  is,  461 

Of  insured,  when  law  of  applicable,  36,  463 

Whether  law  is  applicable  on  assignment  of  policy,  346 
DONATIO  MORTIS  CAUSA— 

Life  policy,  subject  of,  344 
DBINK— 

Meaning  of,** under  influence  of,**  182 

DRIVING— 

Not  exposure  to  unnescessary  risk,  516 

DEOWNING— 

Whether  death  by,  within  life  policy,  149 

„  „  „        accident  policy,  497 

Where  death  in  water,  presumption  of,  510 

DRYING^ 

Kiln  used  for,  127 

DUELLING— 
Death  by,  149 

DWELLING— 

Gaol  described  as,  185 
Room  described  as,  189 

ELECTRICITY— 

Whether  fire  risk,  133 

EMBEZZLEMENT— 

Guarantee  insurance  against,  527 

EMPLOYERS— 

Liability  of  to  workmen  insurable,  52,  427,  523 

Liability  under  Life  Assurance  Companies  Acts  and  tho  Act  of 

1907,427 

ENDOWMENT  POLICY— 
What  it  is,  32 
Is  assignable,  357 
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ENTKY— 

Of  premiiies  by  iiuiarer,  235 

KQUITABLK  CHAKGE— 
On  policy,  how  oreated,  394 

ERYSIPELAS— 

From  wound,  whether  within  accident  policy,  5x4 

ESCROW— 

Policy  delivered  as,  24,  90 

EXECUTION— 

EfCect  of,  on  right  to  policy,  211 
Whether  policy  can  be  taken  in,  398 

EXECUTOR— 

Insnrable  interest  of,  79 
De  Bon  toHy  interest  of,  79 
Not  bound  to  insure,  79 
Should  keep  up  policy,  387 
As  contributory,  416 

EXPECTANCY— 

Whether  iuBurabit,  58 

EXPLOSION— 

Whether  fire  risk,  37,  131, 

EXTINGUISHING  FIRE— 
Damage  from,  139 

factor- 
As  to  insuring  full  value,  63, 69 
As  to  his  interest,  63,  69 

FALL— 

W^hen  catching  train,  whether  accident,  509 

On  railway  in  fit,  510 

From  joist  of  floor,  516 

By  engine-driver  applying  brake,  517 

Whilst  mounting  moving  carriage,  517 

Whilst  passing  from  oar  to  car,  518 

FELON— 

Assignment  of  policy  by,  363 

FIRE— 

AB8urcd*8  duty  to  avert,  10 

Duty  of  assured,  in  case  of,  lo-ii 

Coat  of  performiner  such  duty,  how  borne,  11-12 

Whether  fire  on  ship,  marine  risk,  12 

Insurer  liable  for  loss  caused  by,  not  exceed! ug  amount  of  policy,  16 

Before  date  of  policy,  31 

Does  not  include  explosion,  37 

Policy  not  issued  before,  company  yet  liable,  117 

Whether  more  than  one,  covered,  118 
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FIRE— continued 

To  adjacent  property,  dwclosure  of,  123 

Date  for  ascertainment  of  property  protected  from,  124 

Property  during  removal  not  protected,  124 

What  the  word  inclndea,  37,  130 

Heat  without,  130, 133 

Without  ignition,  130 

By  friction,  131 

By  chemical  action,  131 

By  vegetable  fermentation,  131 

By  lightning,  133 

To  adjacent  property,  disclosure  of  danger  of,  135 

By  inoendiary,  135,  137 

By  master  of  ship,  138 

Extinguishment  ot  damage  from,  139 

BemoTal  of  goods  to  escape,  140 

Saying  property  from,  cost  of,  140-143 

Theft  during,  142 

Usual  conditions  in  policy  against,  194,  195,  198,  201,  203,  ao6,  ao8, 
209,  212,  216,  220,  231,  234,  236 

Policy  when  terminable  at  will  of  insurer,  198 

Condition  as  to,  connivance  at,  231 

Through  accident,  t«nant*s  liability  for,  307 
„        negligence,  tenant's  liability  for,  307 
„  „  tenant  may  insure  against,  308 

„  „  covered  by  ordinary  policy,  308 

Whether  rent  payable  in  case  of,  311 

„       loss  from,  falls  on  purchaser,  338 

„      poUcy  paatea  with  beneficial  interest,  338 

„         „      against,  runs  with  land,  337 

„         „  „       passes  on  sale  of  property,  338 

Notice  of  assignment  of  policy  against,  347,  349 

FIRE  BRIGADE— 
Damage  by,  139 
Companies*  contribution  to,  427 

FIRE  POLICY— 

Chapter  on  fire  policies  and  assignment,  334-341 
On  ship  whether  marine  risk,  12 

„  „         liable  to  average,  12 

Dated  after  fire,  31 

What  property  covered  by,  124, 125,  129-135,  207 
Property  of  visitors  or  servants  not  within,  125 
Assignment  of,  210, 212,334, 341 
Whether  it  runs  with  land,  337 

FITS— 

What  meant  by  161, 172 

Death  in  water,  whether  caufsed  by  drowning  or,  510 

Falling  on  railway  in,  510 

FIXTURES— 

Reinstatement  of,  321 
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FLOATING  POLICY— 
Nature  of,  31.  70^  73,  341 
Gontribntion  between  speclflc  policy  and,  274 
Whether  anlgnaable,  341 
Knle  for  calculating  amount  payable  in  case  of  low,  125, 341 

FOREIGN  CONTBACT— 

Law  applicable  in  case  of,  463 

FOREIGN  INSURANCE  COMPANY— 
Chapter  on,  461-469 
Need  not  be  registered,  461 
Trading  here,  liability  of  members  of,  461 
Trading  here  under  conventions,  462 
Law  applicable  to,  463-467 

Provision  of  policies  of,  in  dilEereut  jurisdictions,  465 
As  to  dltposit  of  ^£'20,000  by,  466 
How  to  proceed  against,  467 
Contract  by  agents  of,  467 

Judgments  against,  in  one  partof  the  United  Kingdom  enforoeabto  in 
other  parts,  469 

FORFEITURE— 

Of  premium  when  policy  wager,  54 

Of  policy  not  favoured,  89 

Insurers  may  be  estopped  from  setting  up,  89 

Acceptance  of  premium  waiver  of,  90,  92,  93 

By  delay  in  paying  premium,  105 

Of  premium,  condition  as  to,  238 

Of  policy  waived,  192 

Not  cured  by  antedating  receipt,  313 

When  not  enforceable,  3141 

Waiver  of,  by  aecepting  rent,  314 

Relief  against,  314 

Mortgagee  of  leaseholds  may  oppose,  333 

Of  shares  does  not  exempt  from  eontribating,  418 

Credit  of  premiums  by  agent  after,  478 

Waiver  by  agent  of,  478 

FRAUD— 

Of  assured,  cancellation  of  policy  for,  39 
In  obtaining  policy,  refusal  of  insurer  to  pay,  39 
Waived  by  accepting  premiums,  39 
Course  of  insurer  where  policy  obtained  by,  39 
Of  insurer  contrary  to  contract,  efEect  of,  39 
Cancelling  policy  for,  39,  i88,  189 
Return  of  premiums  in  case  of,  103 
Delivery  up  of  policy  for.  189 
Compromise  in  ignorance  of,  193, 194 
In  claim,  condition  as  to,  231 
Exceesive  claim  not  conclusive  of,  233 
Arbitration  where  charges  of,  246 

Of  assignor,  and  recovery  by  insurer  of   money  paid  to  assignee, 
354 
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FBAUD—con^ftued  -^  , 

Dnt7  of  Insurer  aware  that  assignee  deceived  by,  354 
Of  agent,  assured  affected  by,  472,  480,  488,  494 

FREIGHT— 

Whether  insurable,  50 

FRIENDLY  SOCIETY— 

Insurance  by,  150,  247,  248,  361 

Whether  rules  of  constitute  contract  with  insured,  361,  362 
"FROM"— 

Meaning  of  in  policy,  120 

FURNITURE— 

During  removal  not  within  Are  risk,  124 
GAS— 

Whether  Are  risk,  37^  132 

GAMBLING  ACT— 

Makes  insurable  interest  necessary,  43 
Only  value  of  interest  recoverable,  44 
Not  in  force  in  Canada,  44 
In  force  in  Ireland,  44 
Not  to  be  evaded,  47 

Applies  where  insurance  is  nominally  on  own  life  but  really  for 
another,  47 

GAMBLING  INTERESTS— 
Not  Insurable,  44,  53,  54 

GIFT— 

Of  poUcy,  344,364 

GOODS— 

Sold  but  not  delivered,  Insurance  of,  55,  56,  73 
Held  by  carrier,  insurance  of,  67 

„    on  commission,  insurance  of,  69 

„    by  wharfinger,  insurance  of,  68,  69 

„    "in  trust,"  meaning  of,  70,  71 
With  vendor  at  buyer's  risk,  73 
Not  separated  from  bulk,  73 
Test  of  interest  on  sale  of,  78 
Specific  description  of,  whether  necessary,  125 
What,  witliin  policy,  125 
Loading,  whether  within  risk,  124 
In  transitu,  whether  covered,  145, 146 
Without  authority  insuring  own  and  another's,  492 

GOUT— 

Answer  to  question  as  to  having  had,  161,  172 

GROUND— 

Dlmlnutlou  In  value  by  destruction  of  buildings  recoverable,  237 

GUARANTEE  INSURANCE— 
Chapter  on,  525-533 

2n 
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OUABANTSB  INSUBANCB— contintiad 
Whether  writlag  neceasaiy  lor,  525 
Not  limited  to  Inuid,  525,  530 
What  to  be  disclosed  on  effecting,  525,  526 
Nature  ol,  525, 526 
Within  the  law  of  BuretyBhip,  526 
Contents  ol  policy  ol,  527 
Against  embezilement  by  serrant,  527 
Assored  most  observe  terms  of  contract,  527,  529 
Whether  oontlnningr,  530 
By  guardians  of  poor,  529 

Change  of  mode  of  business,  effect  of,  on,  529,  530 
Amalgamation,  effect  of,  on,  530 
Benewal  of  contract  of,  530 
Partner's  retirement,  effect  of,  on,  531 
Subrogation  applies  to,  531 
Liquidators  may  avail  themselves  of,  532 
Becelvers  may  avail  themselves  of,  532 

GUNPOWDER— 

Not  covered  by  policy  on  hardware,  38 
Whether  fire  risk,  132 

HABDWARB— 

Gunpowder  not  covered  by  policy  on,  38 

HAZARDOUS  TRADE— 

Effect  of  exceptional  use,  127, 199 
Whether  coffee-house  is,  128 

„        inn  is,  128,  198 
Extra  risk  from,  197, 198 
Whether  llquor-selllng  la,  198 

^       use  of  kiln  is,  127, 198 
As  an  experiment,  199 
Whether  use  of  oven  is,  200 

„         use  of  engine  is,  200 

HEALTH— 

Non-disclosure  of  change  of,  before  issue  of  policy,  179,  353 
Meaning  of  **  being  In  good,"  483 

HEAT— 

Without  ignition,  damage  by,  130, 133 

HIRING  AGRBEMBNT— 

Insurable  Interest  under,  56 

HOT  WATEB— 

Whether  policy  covers  damage  by,  133 

HUSBAND— 

May  insure  lor  wife  and  children,  43 

,,  wile's  separate  estate,  62 

Breach  ol  condition  by  order  ol,  196 

ILLEGAL  INSUBANCE— 
Void,  41,  53 
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ILLEGAL  INSURANCE— conrtnued 

Insunnoe  on  unlioeiued  premises  may  bo,  41 

Gambling  interests  are,  44, 53,  54 

Insaranoe  ol  seamen's  wa^es  is,  53 

Separation  of  legal  from  Illegal  interests  in  same  policy,  54 

Notice  to  abandon,  99 

Whether  premiam  retnmable,  99,  100 
INCENDIABY— 

Loss  through  fire  to  adjoining  premises  by  act  of,  137 
INCOME  TAX— 

What  profits  chargeable  with,  442,  443 

Deduction  of  life  insurance  premium,  443 

INCUMBBANCEB8— 

Insurance  against  fire  by,  237,  289 

INDEMNITY— 

Chapter  on,  250-276 

Fundamental  principle  of  Insurance,  1-2,  250 

Not  always  complete,  2,  250,  252 

Not  applicable  to  life  insurance,  13  et  acq. 

Consequences  of  principle,  4-5,  263 

Whether  creditor's  policy  is,  15-17 

Is  against  loss  not  accident,  250 

Insurance  on  property  is,  250 

Bule  "  new  for  old  "  is,  25a 

Whether  valued  policy  is,  250,  256 

Subrogation  part  of  law  of,  256 

Money  received  by  insured  in  excess  of,  is  insurer's,  a6i,  263,  268  ' 

Explained  on  insurance  by  mortgagee,  263,  268 

Whether  accidental  insurance,  contract  o^  20,  496 

Indisputable  policy,  conditions  as  to— Me  Addenda 

INFANT— 

Effect  of  insurance  by,  42 

INJUNCTION— 

Misapplication  of  funds  of  insurance  company  restrained  by,  4x4 
To  restrain  use  of  insurance  company's  name,  407 

INN— 

Whether  hazardous  trade,  128,  198 

INSUBABLE   INTEBEST— 
Ghap^  on,  42, 86 
Always  necessary,  13,  14.  43,  59 
Whether  proof  of  is  a  condition  precedent,  46 
Assured  cannot  recover  beyond,  13 
Must  exist  at  the  time  of  insurance  and  loss,  13,  15,  51 
Where  beneficiary  may  be  without,  47,  48 
Any  one  with,  may  insure,  43,  59 
Whether  it  can  be  admitted  by  insurer,  60 
Wife  presumed  to  have,  in  husband's  Iile,  43 
Husband  not  presumed  to  have,  In  wife's  life,  43 
Except  in  Scotland,  43 
Only  value  of,  recoverable,  44,  59 
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INSUBABLE   INTEREST— <x>ntifuied 
Definition  of,  44,  46 

Precise  nature  of,  need  not  be  stated,  46 
Consignee  has,  50 
Prise  agent  has,  50 
Insurer  has  to  re-insure,  46 
Any  person  has,  in  his  own  life,  46 
Whether  relationship  gires,  48,  49 
Parent  in  child's  life,  48 
Son  in  father's  life,  49 

Moral  certainty  of  having  property  does  not  give,  49 
Bankrupt  has,  50 
Execution  debtor  has,  50 
When  must  exist,  51 
Theatrical  manager  in  actor's  life,  51 
Heir  of  person,  non  compos^  51 
Borrower  from  insurer,  51 
Employed  in  employer,  51,  52 

Railway  company,  in  houses  exposed  to  sparks  from  engine. 
Employer  in  employed,  52 
Must  bo  an  enforceable  one,  52 
Value  of,  at  date  of  policy,  recoverable,  53 
Promise  to  bring  up  child  may  give,  52 
Must  bo  lawful,  53 
Kinds  of,  need  not  be  specified,  55 
Qualified  interest  may  amount  to,  55 
Property  without  possession  may  constitute,  55 
Pomession  without  property  may  constitute,  56 
Tortious  disseisor  may  have,  55 
In  goods  sold,  but  not  delivered,  56,  74 
In  house  built  on  wrong  land,  56 
lu  substituted  goods,  56 
Siockholders  in  a  corporation  no  insurable  interest  in  corporate 

property,  57 
In  partner's  life,  57 
Risk  alone  may  constitute,  57,  59 
Legal  interest  not  necessary  to  constitute,  58,  74 
Equitable  interest  gives,  58,  75 
Does  not  depend  upon  quantum  of,  59 
Landlord  has,  60 
Tenant  has,  62 
Bailees  have,  63-67 
Xone  until  risk  attached,  66 
Xuue  after  stoppage,  in  tratutitUj  66 
In  goods  sold,  but  not  delivered,  56, 73 

„        held  in  trust,  70 

„        held  on  commission,  70 

„        held  by  vendor  at  buyer's  risk,  73 

„        not  separated  from  bulk,  73 
Without  liability  to  pay,  73 
Liability  to  pay  constitutes,  74 

M  loss  constitutes,  74 

Courto  lean  in  favour  of,  74 
Undivided  interest  giv^  74 
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INSURABLE  INTEREST-con/mw^rf 
Mann&ctarer  has,  74 
Of  parchaaer,  75 
Of  unpaid  vendor,  76 
Of  paid  vendor  who  has  not  conveyed,  77 
When  vendor's  interest  ceaaes,  77 
Where  aale  in  fraud  of  creditors,  78 
Covenant  to  insure  gives,  78 
Of  paivnbroker,  8i 
Of  judgment  oreditor,  81 
Of  partner,  82 
In  gaming  debt,  82 
In  debt  Incurred  during  minority,  82 
In  debt  fully  secured,  83 
Of  one  Joint  debtor  in  life  of  another,  83 
Although  voidable,  policy  good,  84 
Requisite  In  accident  Insurance,  85,  499 
Abaence  of,  only  defence  to  insurcnl,  85 
Of  executor,  79 
Of  executor  d€  ton  tort,  79 
Of  mortgagor,  80 
Requisite  for  re-lnsurancc,  293 

INSURAXCE— 

/Nature  of  the  contract,  1-21 
The  contract,  22,  31 

t Construction  of  the  policy  of,  32,  41 
Differs  from  wager,  7 

n        „      suretyship,  8,  263,  526 
Requires  uberrima  ^des,  8 
Must  not  exceed  value  of  interen,  13 
Against  accident,  nature  of,  20,  496 
No  defence  to  action  for  negligence,  20 
Whether  contract  of,  to  be  In  writing,  22,  23,  85 
Without  policy,  24 
Where  illegal  is  void,  41,  53 

Subject-matters  of,  must  be  correctly  descrilicd,  55 
By  trustee  presumed  to  be  qufi  trustee,  79 
Name  of  person  for  whom  effected  must  appear,  85 
By  partner,  82 

Voidable  where  preminm  in  nrrear,  105 
Payment  of,  by  mistake,  112 
Ultra  vires,  premium  returnable,  1 14 
When  it  expires,  115 
Termination  of,  by  insurer,  119 
Local  limits  of  life,  123 

For  under  value  whether  whole  amount  payable,  147, 148 
Without  any  representation  by  assured  as  to  state  of  life,  177 
Declined  by  other  office,  183 
In  other  offices,  disclosure  of,  201.-204 
Other  by  mortgagor,  whether  double  insurance,  205 
In  foreign  company,  whether  double  Insurance,  205 
By  Interim  re'ieipt,  whether  double  insurance,  205 
Other  on  part  of  premises,  whether  double  Insurance,  206 
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INSURANCE— con^tnued 

General  principle!  of  insurance  law  apply  to  all,  165 

Tnutee  in  bankruptcy  bound  by  condition  as  to  other,  206 

Against  fire,  what  coYored  by,  207 

In  Friendly  Society,  150,  247,  248, 361,  362 

Specific,  what  it  is,  277 

Ke-inBorance  drops  with,  300 

Whether  covenant  to  effect  vesta  policy  in  covenantee,  352 

Under  Customs  Annuity  Benevolent  Fund  Acts,  360 

Through  Post  Office,  362 

By  creditor  on  debtor's  life,  377-380 

By  mortgagee  of  annuity,  380 

Court  cannot  compel  debtor  to  effect,  384 

Of  own  and  another's  goods  without  authority,  492 

INSURANCE  COMPANY— 

Vide  "  Companies  for  Insurance  " 
Chapter  on  insurance  companies,  400-428 

INSUKKK— 

Chapter  on  general  inquiries  made  by  insurers,  157-164 

Not  liable  beyond  actual  loss,  3, 4 

Entitled  to  rights  of  assured,  5 

Several  insurers  contribute,  6 

Effect  of  knowledge  that  risk  cannot  be  run,  9 

Cost  of  protecting  property,  how  borne  by,  11 

Whether  liable  on  policy  contrary  to  its  terms  for  own  fraud,  40 

Course  open  to,  where  policy  obtained  by  fraud  of  assured,  39,  40 

Can  plead  want  of  insurable  interest  notwithstanding  failure  to 

cancel  policy  for  fraud,  40 
Payment  Into  court  by,  359,  397 
Absence  of  insurable  interest  defence  to,  85 
Material  facts  must  be  disclosed  to,  176 
Knowing  as  much  as  insured,  191 
Misrepresentation  by,  179 

Payment  by,  after  knowledge  of  misrepresentation,  188 
Whether  private  knowledge  of  alters  assurer's  duty,  189 
Limit  of  time  to  sue,  214 
Notice  to,  of  loss,  216 
Conditions  precedent  to  liability  of,  217 
Reinstating,  entitled  to  old  materials,  255 
Cannot  require  party  primarily  liable  to  be  sued,  256,  260, 263 
Payment  by,  no  defence  in  action  by  assured  against  person  causing^ 

loss,  258 
Assignment  by,  of  subrogated  rights  defence  to  assurer's  action,  259, 

266 
Right  of,  to  salvage,  260 

Suing  tortfeasor  subject  to  iame  defence  as  assured,  260,  266 
Entitled  to  subrogation  against  carrier,  260 
Liability  of  Joint  and  several,  268 
Contribution  between  several,  267 
Option  of,  to  reinstate,  282 
Can  recover  from  re-insurer  on  payment,  298 

Can  recover  from  re-insnrer  costs  of  defending  action  bya8Bnred,298 
Must  reinstate  if  required,  283 
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ISSV^EiR— continued 

I>nt7  of,  when  aware  that  asilgnee  of  policy  is  deceived,  359 
AdraDoins:  on  policy  cannot  avoid  it  and  claim  payment,  362 
**  Own  Insurer,**  what  it  means,  494 

INTEMPBBATB— 

Meaning:  of  in  lif^  policy,  183 

INTKRKST— 

On  policy  money,  352,  398 

INTEBIM  INSURANCE— 28,  29 

INTERIM  NOTE— 28,  29 

INTERIM  RECEIPT— 29,  30,  205,  487 

INTERPLEADER— 

Whether  insurer  should  have  recourse  to,  397 

INVESTMENT— 

By  insurance  company,  powers  of,  415 

JERSEY— 

Within  United  Kingdom,  within  meaning  of  policy,  500 

JOURNEY— 

End  of,  within  accident  policy,  513 

LANDLORD— 

Insurance  of,  forfeited  by  tenant  increasing  risk,  197 

And  tenant,  agreement  between,  as  to  reinstatement,  288,  289 

„  separately  insuring,  effect  of,  309,  315,  316 

Not  bound  to  rebuild,  3x0 
Whether  entitled  to.rent  in  case  of  fire,  311 
Effect  of  covenant  by  tenant  to  insure  in  name  of,  315 
May  require  insurer  to  reinstate,  315 

LEGAL- 

Interest  not  necessary  to  insure,  58 

May  mean  **  lawful  '*  in  proviso  avoiding  policy,  58 

LESSEE— 

Insuring  not  to  pay  policy  money  to  mortgagee,  324 
Under  covenant  to  repair,  lessor's  right  to  insurance,  324 
„  „  insure,  lessor's  right  to  insurance,  324 

„  „  „       and  reinstate,  no  lien  for  money  spent  in 

reinstating,  324,  325 

LETTERS— 

Evidence  of  right  to  policy,  382 

LEX— 

loci  domidUi  of  insured,  when  applicable,  36,  464 
„   solutionis  applicable,  37,  465 
„   contractus  applicable,  37,  465 
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LIEN— 

Chapter  on,  389-396 

GiTCB  Insiirable  interest,  58,  65,  84 

Of  trustee  advancing  on  policy,  366 

On  policy  money,  how  created,  389  et  seq. 

Payment  of  preminmH  by  stranger  does  not  give,  391 

Whether  payment  by  part  owner  gives,  392 
„  „        by  mortgagor  gives,  392 

„  „         by  tenant  for  life  gives,  392 

„  „        under  voidable  assignment  ffivos,  392 

Uight  of  contribution  does  not  give,  393 

By  deposit  of  policy,  394 

Of  Insurance  broker,  394 

Of  solicitor,  395 

Drops  with  policy,  395 

LIFE  INSURANCE— 

Not  Indemnity,  13, 18,  332 
Definition  of,  19 
Legality  of  trust  policy  of,  78 
Does  not  cover  death  by  law,  148 

f,  „       suicide,  149 

General  inquiries  by  Insurers,  157-164 
Conditions  of,  238 
Dispositions  of  policy  of,  342,  388 
Policy  not  within  order  and  disposition  clause  of  BanlcTuptoy  Act . 

344 
Policy  not  a  negotiable  instrument,  344 
Gift  of  policy  where  possession  retained,  344 
Policy  lost,  '356 

Sale  in  mistaken  belief  that  insured  was  alive,  356 
Whether  succession  duty  payable  on,  383 
Policy  is  property,  385 

Applicability  to  mortgage  debt  of  proceeds  of,  385 
Power  of  mortgagee  to  sell,  385 
Sale  or  transfer  of  business,  450 

LIFE  POLICY— 

Chapter  on  disposltionR  of  life  policies,  342-388 

Nature  of,  18,  332 

Whether  necessary,  23 

Not  delivered  may  support  action,  24 

Kectificatlon  of,  25,  27 

Agreement  to  grant,  how  enforced,  25,  26 

Construction  of,  32,  37 

On  own  life,  47 

On  wife's  life,  43 

On  husband's  life,  43 

On  child's  life,  48 

On  iiarent's  life,  49 

Cancellation  of,  39,  102 

Title  to,  47,  382 

Name  of  person  for  whom  effected  must  appear,  85,  365 

Forfeiture  of  not  favoured,  89 

Whether  binding  before  premium  paid,  89,  90 
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LIFE  POLICY— cc»i/i«iic</ 
Conditions  in,  238 
Void  for  going  beyond  limits,  240 
How  afTected  by  salclde,  148  et  aeq^  241' 
Snbject  of  donatio  mortis  ccuiad,  344 
Assignment  of  fire  policy  and,  dilterent,  335  note  (p) 
By  what  law  construed,  342, 454 
Assignment  of,  how  made,  346-351 
Condition  against  assignment  of,  347 
Notice  of  assignment  of,  348«35Z 
Equitable  assignment  of,  352 
Assignment  of  carries  bonns,  357,  367 
Assignment  of  passes  assignor's  title,  353,  363 
Change  of  health  before  issue  of,  353 
.Gift  of,  364 

Mistake  as  to  assured  being  alive,  99, 100, 107,  no,  357 
By  creditor  on  life  of  debtor,  377,  380 
Under  Married  Women's  Property  Acts,  368-375 
Mortgage  of,  388 

LIGHTNING— 

Whether  damage  by,  is  a  fire  risk,  133 

LINEN— 

What  policy  on,  covers,  38 

LIQUIDATOKS— 

May  effect  guarantee  Insurance,  532 

LIVER— 

Meaning  of  ^*  affection  of,*'  161 

LLOYD'S  FIRE  POLICY— 

Average  clause  in,  282 

LOCALITY— 

Risk  affected  by,  123, 124, 146 
No  rectification  of  mistake  in,  123 
Information  must  be  given  to  insurer  as  to,  123 
^Wherein  policy  operates,  146,  240 
Insured  gone  beyond,  241 

LOSS— 

Insurer  liable  for  actual,  3,  4 

Constructive  total,  5  note  (n) 

Recovery  by  limited  owner  beyond  own,  60 

Marketable  value  as  measure  of,  61 

Tender  of  premium  after,  107-110 

Whether  more  than  one  covered  by  same  policy,  118 

From  inherent  faults,  122 

Proximate  cause,  regarded,  133,  139,  140 

From  attempts  to  extinguish  fire,  139,  141 

„  „  escape  fire,  139,  141 

Assured's  duty  to  avert,  '141 
By  theft  during  fire,  142 
Tn  transitu^  145 
To  apparel  whilst  worn,  146 
To  live  stock  off  premises,  146 
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LOQQ— continued 

To  looomotiye  chattels,  146 

Covered  anywhere,  if  no  place  specified,  147 

Time  to  sue  for,  214 

Notice  of,  to  insnrers,  216,  218 

Agent's  adjostmonts  of,  220 

Particahkrs  of,  221 

Delay  in,  notice  of,  222 

Claim  against  seTeral  companies  and  apportionment  of,  223 

Verification  of,  condition  as  to,  222,  225 

Affidavit  of,  225 

Proof  of,  213,  217,  223,  225,  226,  230 

Waiver  of  proof  of,  226,  227 

Time  for  payment  after  proof  of,  223,  226 

Valuation  of,  227  • 

Mistake  as  to  cause  of,  228 

Overcharge  for,  228 

Insurance  is  not  indemnity  against  accident,  but  against,  250 

Ascertainment  of,  before  suing  for,  230 

Not  within  policy,  directors'  power  to  pay,  414 

LOST  OR  NOT  LOST— 
Ininiranco,  31,  56,  113 

MANUFACTUREK— 

Insurable  interest  in  work,  74 

MARKETABLE  VALUE— 
As  measure  of  loss,  61 

MARRIED  MAN— 

Includes  widower  within  43  &  44  Vict.  c.  26,  s.  2,  370 

MARRIED  WOMAN— 

Policy  for  benefit  of,  parol  evidence,  24 

Presumed  to  have  insurable  interest  in  husband's  life,  42,  343 

Insurance  of,  under  Married  Women's  Property  Act,  43,  368,  370 

Husband's  insurance  for  benefits  of,  and  children,  368,  370 

Under  Married  Women's  Policy  of  Assurance  (Scotland)  Act,  1880, 

375 
Husband  may  insure  separate  property  of,  62 
Consent  of,  whether  necessary  to  assignment  of  policy  for  her 

benefit,  367,  368 
Policy  on  husband's  life  for  her  separate  use  and  children,  368 
Policy  on  life  of  wife  payable  to  her  children,  368 
Policy  under  Married  Women's  Property  Act,  surrender  of,  368 
Canadian  law  as  to  policy  by  husband  for,  372 

MATERIAL  FACT— 

Disclosure  of,  175, 187, 191 

Whether  question  for  jury,  176 

Whether  refusal  by  other  office  to  Insure  is,  183 

Must  be  stated  under  general  qutwiion,  187 

Purchaser  of  policy,  how  afleeted  by  concealment  of,  188 
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MEDICAL  ATTENDANT— 

Who  considered  to  be,  161,  185 

Wrong  reference  to,  185 

Non-dlaclosare  of,  239 

Whether  agent  of  insored,  495 

Whether  death  within  accident  policy  when  from  treatment  by,  514 

MERCHANT^ 

Insnranoe  for  foreiorn  correspondent  by,  65 

Bills  of  lading  reoeivod  with  directions  to  insure  by,  65 

MISDESCRIPTION— 
Of  premises,  189 
Of  residence,  185, 189 

MISREPRESENTATION  AND  CONCEALMENT— 
Chapter  on,  175-191 
Return  of  premiums  where,  loi,  102 
By  insurer,  179 

Statements  must  be  true  when  contract  actually  made,  179 
By  any  agent  of  assured  vitiates  itolicy,  180 
By  iQBorer's  agent,  180 
By  life  insured,  180 
As  to  temperate  habits,  182 
Innocent  as  to  health,  185, 188 
As  to  residence,  186 
On  re-insurance,  188 
Forfeiture  of  premiums  through,  188 
Discovery  of,  by  Insurer  before  payment,  188 
As  to  part  of  property,  190 
As  to  incumbrances,  190 
Agent's  knowledge  no  excuse  for,  230 
By  life  insured,  242 

MISTAKE— 

In  policy,  effect  of,  24,  25,  27,  99,  100,  105,  112 
Through  not  reading  policy,  26 

As  to  existence  of  thing  insured,  return  of  premium,  7,  8 
Effect  of  mistake  of  fact  on  Illegal  contract,  99,  100 
„  „  law  „  „  loo 

Payment  under  mistake  of  law  or  fact,  112 
Payment  of  insurance  through,  112 
In  proofs  as  to  cause  of  fire,  228 
In  stating  claim,  233,  234 
As  to  Insured  being  alive  when  policy  sold,  357 
Of  agent  filling  np  proposal,  484 

MORTGAGE— 

Chapter  on,  318-333 

Contribution  between  Insurers  in  case  of,  271-273 
Does  not  defeat  assured's  interest  in  policy,  340 
Of  life  policy,  by  deposit,  346 

„        notice  of,  346-349 
Difference  between  creditor's  policy  and,  377 
Proceeds  of  policy  applicable  to,  under  Conveyancing  Act,  385 
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M  OBTG  AG  E—conf /nued 

Of  life  poliey,  what  it  should  contain,  388 

Where  real  estate  and  life  policy  on  same  mortga^  redemption 

0^388 
To  Insurors  of  land  and  policy,  latter  cannot  be  set  ofC,  444,  445 
Whether  proof  in  bankruptcy  for  valne  of  covenant  to  ]iay  preminms 
111.536 

MORTGAG£E— 

Insurance  beyond  own  Interest,  60,  263,  265,  268 

Insurable  interest  of,  60,  80,  264,  318 

Policy  of,  whether  effected  by  mortgagror's  arson,  137 

Insurance  by,  without  knowledge  of  mortgagor,  205 

Subrogation  of  insurer  to  right  of,  265 

Whether  he  can  recover  from  mortgagor  after  being  paid  by  insurer) 
265,  266 

Further  advances  by,  whether  fire  policy  extends  to,  319 

Mortgagor's  interest  in  policy  of,  268,  320 

And  mortgagor  insuring,  268,  326,  329 

Bight  of,  to  charge  premiums,  320,  321,  327,  328,  376 

Proceeds  of  policy  of,  whether  applicable  to  reinstatement,  32a  323 

Obligation  of,  to  reinstate  fixtures,  321 

Interest  of,  in  mortgagor's  policy,  321 

Right  of,  to  insure  under  Conveyancing  Act,  1881,  321 

Tenant  for  life  paying  insurance  money  to,  324 

Right  to  insurance  under  Settled  Land  Act,  1882,  324 

Of  lessee  who  insured  not  entitled  to  policy  money,  324 

Under  bill  of  sale,  whether  entitled  to  policy  money,  326 

Joint  insurance,  and  by  mortgagor,  326 

Subrogation  of  insurer  to  rights  of,  against  mortgagor,  329,  330 

Contribution  where  separate  insurance  by,  and  by  mortgagor,  329 

Apportionment  where  separate  insurance  by,  and  by  mortgagor,  330 

Whether  receiver  appointed  by,  must  insure,  331 

„  bound  to  account  to  mortgagor  for  policy  money,  330 

Can  only  recover  amount  of  his  debt,  331 
Of  leaseholds  can  resist  forfeiture,  333 
Recovery  by,  of  premiums  against  mortgagor  perHonally,  376 
Policy  by,  on  life  of  mortgagor  belongs  to,  376 
Of  annuity,  insurance  by,  378 
Whether  payment  of  premiums  by,  divests  mortgagor's  right  to  policy, 

38X 
Evidence  that  policy  to  be  re-assigned  by,  381 
Entitled  to  policy  effected  by  him  on  life  of  ce$tui  que  vie,  384 
Power  of  sale  of,  on  breach  of  covenant  to  insure,  385 

„  „  «  «  keep  policy  on  foot,  38s 

Power  of,  to  appoint  receiver,  385 
Upon  trust  cannot  sell,  386 

When  also  insurer,  premiums  allowed  to  as  Just  allowances,  387 
Whether  bound  by  mortgagor's  novation,  458 

MORTGAGOR— 

Right  of  to  redeem  policy  must  not  be  fettered,  81 

Insurable  interest  of,  80, 318 

Effect  of  assignment  of  policy  of,  to  mortgagee,  80 
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MOnTGAGOTBi— continued 

Whether  liable  after  mort^jfag^  paid  by  Inaurer,  265 

And  mortgagee  insaring,  268,  326,  329 

Whether  interest  of,  ceases  on  foreoloenre,  319,  320 

„  „  in  mortgagee's  policy,  320 

Being  lessee,  should  not  pay  policy  money  to  mortgagee,  324 
„         „      with  oovenant  to  insore  and  reinstate,  has  no  lien  on 
policy  for  money  expended  in  reinstating,  324 
Joint  insurance  with  mortgagee,  326 

Premiums  paid  by  mortgagee  whether  chargeable  to,  320,  327,  376 
Subrogation  of  insurer  to  mortgagee's  right  against,  329 
Separate  insurance  by,  and  by  mortgagee,  whether  insurer  entitled 

to  contribution,  329 
Insurance  by,  and  by  mortgagee  in  different  offlocs,  apportionment 

of  amount,  330 
Whether  morti;fagee  bound  to  account  to,  for  proceeds  of  his  policy, 

330.  376,  377 
Payment  by,  of  premiums  after  bankruptcy,  377 
Whether  policy  on  life  of,  by  mortgagee  belongs  to  latter,  377,  379 
Whether  r.'ght  to  policy  of,  divested  by  mortgagee  pnying  premiums, 

381 
BTidence  that  polioy  to  b3  assigued  to,  on  redemption  of  principal 

security,  381 
Whether  novation  by,  binds  mortgagee,  458 

MORTMAIN— 

Whether  shares  of  insurance  companies  within,  421 

Whether  policy  secured  on  real  estate  of  company  within,  421,  436 

MUTUAL  INSURANCE— 
Nature  of,  401 

NAME— 

Of  insurance  company,  injunetion  to  restrain  use  of,  407 

NEARSIGHTEDNESS— 

Not  bodily  infirmity  within  accident  policy,  505 

NEGLIGENCE— 

Of  assured  covered  by  policy,  6 
Gross,  when  evidence  of  fraud,  12 
Dama;>es  in  action  for,  not  reduced  by  insurance,  21,  496 
Except  where  assured  dies  througli,  21 
Benefit  from  death  through,  21 
Loss  ftom,  134 

Insurance  against  Iosb  from  own,  134 
Subrogation  of  insurers  where  loss  caused  by,  261 
Tenant's  liability  for  fire  through,  307 
Tennnt  may  insure  against  liability  for  fire  through,  308 
Covered  by  ordinary  policy,  308 
Of  agent  insuring,  liability  for,  493 
Whether  insurance  deducted  from  damages  for,  498 
Contributory,  defence  to  Insurer  In  action  for  Ipjury  by  railway 
accident,  503 

"NEW  FOR  OLD"— 
Deduction,  252,  288 
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NEWSPAPBK— 

Payment  ot  Insumice  to  Bubscriber  to,  i68 

Who  entitled  to  insurance  decided  by  proprietors  of,  i68 

NOMINATION— 

Disposition  by  way  of,  365 

notice- 
To  pay  premium,  106,  107 
Of  ehangfe  of  business,  with  increased  risk,  184 
Of  loss,  218,  ai9 
Of  loss,  condition  as  to,  218 
Of  assignmont  of  policy,  388-391 

„  „  must  be  acknowledged  by  company,  339 

„  „  given  by  first  incumbrancer  informally,  349 

„  „  not  to  be  delayed,  350 

„  „  inquiry  as  to  previous,  350 

Whose  duty  to  give,  where  policy  settled,  364 
Of  companies*  statutes  and  deeds  presumed,  408 
To  agent,  what  sufficient,  475,  482 
To  directors,  what  sufficient,  482 
To  solicitor,  who  is  also  insurer's  agent,  475 
To  assured's  broker  not  notice  to  insurer,  494 
Of  cancellation  of  policy,  494 

Of  assignment,  whether  DeoesB^try  to  prevent  policy  passing  i»  bank- 
ruptcy trustee,  534 

NOVATION— 

Chapter  on  novation  and  amalgamation,  448^460 

What  it  is,  448 

Proof  of,  448 

When  creditors  bound  by,  448,  454 

When  policy-holders  bound  by,  452 

None  where  companies  distinct,  455 

Whether  payment  of  premlnms  is  evidence  of,  457 

Whether  acceptance  of  bonus  is  evidence  of,  457 

Claim  against  transferee  company  is  evidence  of,  458 

Whether  protest  will  prevent,  457,  458 

When  policy-holder  is  sharehold<='r,  458 

Whether  by  mortgagor  binds  mortgagee,  458 

Whether  by  settlor  bibds  trustee,  459 

Whether  receipt  of  annuity  amounts  to,  459 

OCCUPATION— 

Disclosure  of,  163,  164 
Description  of,  164 
Change  of,  197 

OPKN  POLICY— 
What  it  is,  31 

OVERDOSE - 

Whether  within  accident  policy,  when  death  from,  515 

OWNER— 

Insurance  beyond  own  Interest,  60 
Equitable,  may  for  insuring  be  sole,  75 
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PABALYSIB— 

Meaning  of,  504 

PABKNT— 

Insurable  interest  in  child's  life,  48 

PABTNER— 

Whether  insurable  interest  In  life  of,  57 

Has  insurable  interest  In  oapttal  of  co- partner,  82 

Whether  assig^nment  by  one  to  another  avoids  policy,  a  10 

Amount  of  policy-money  recoverable  by,  57 

Insurance  by,  in  firm's  name,  57 

Beeovery  of  whole  insurance  by,  57 

Claims  on  other  company  before  pirtnerahfp  by,  184 

PAWNBBOKER— 

Insurance  of  fhll  value  by,  63,  81 

PAYMENT— 

Of  preminm,  policy  not  binding  until,  89 
„         recital  in  polioy  of,  89,  90 
„         who  to  make,  106 
„         during  days  of  grace,  107  ei  seq. 
„         by  cross-accounts,  iii 
„         delivery  of  policy  without,  89, 117 
Of  policy  money,  by  mistake,  112 
Of  premium,  before  issue  of  policy,  24 
Into  court  by  insurers,  355 
By  insurer,  to  trustee  of  policy,  398 
Under  order  of  court,  indemnifies  insurer,  398 
Of  policy  money,  after  winding-up  order,  444 
Of  premium^  not  evidence  of  novation,  457 

PBBIT0NITI8— 

From  blow,  whether  within  accident  policy,  513 

PHYSICAL  INFIBMITY— 
Meaning  of,  504 

FLEDGE— 

Of  fire  policy  not  an  assignment  within  the  condition,  346 

PLEDGEE— 

Insurable  interest  of,  81 

POLICY  (see  "  Fire  Policy,"  "Life  Policy,"  &c.)— 

{Nature  of  the  contract,  1-21 
The  contract,  21-31 
Construction  of  the  policy,  32-41 
Chapter  on  rights  of  policy-holders,  429-447 
Attaches  when  risk  begins,  8 
When  it  does  not  attach  after  risk  determined,  8 
On  life,  not  indemnity,  x8 

„        is  contract  to  pay  sum  certain,  8 
„        definition  of,  19 
Meaning  of  word,  19 
Verbal  promise  to  grant,  22,  23 
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POLICY— owrtinwed 

Whether  necessary,  23 

Objects  of,  shown  by  parol,  24 

Not  delivered  may  support  action,  24 

Variance  between  application  and,  24 

Bectification  of,  25,  27 

Issued  after  loss,  25,  31 

Construction  of,  32-41 

Person  interested  is  person  to  sue  on,  25 

Agreement  to  grant,  how  enforced,  25,  26 

Not  according  to  agreement,  24,  27 

Want  of  seal  to,  not  pleadable,  26 

Mistake  in,  waived,  26 

Alteration  of,  27 

Besoission  of,  where  mistake  not  rectified,  27 

Cannot  be  added  to,  28 

Lobs  of,  28 

Bulc  of  construction  of,  32-37 

Written  words  in,  govern  printed,  33 

Bigid  construction  of,  not  favoured,  34 

Words  of,  supersede  custom,  36 

Ambiguity  in,  custom  may  control,  36 

Course  open  to  insurer  where  policy  obtained  from  him  by  fraud,  39 

Cancellation  of  for  fraud  of  assured,  39 

Befusal  of  insurer  to  pay  where  fraud  in  obtaining,  39 

Cancellation  of  for  Insurer's  fraud,  39 

Failure  to  cancel  for  fraud  will  not  prevent  insurer  pleading  want 

of  interest,  40 
Title  to,  not  determined  by  payment  of  premiums,  47 

evidence  of,  47, 377 
Assignee  of,  need  not  have  Insurable  interest,  48 
Only  value  of  interest  at  date  of,  recoverable,  53 
"Blanket,"  70 
Trust  policy  legal,  78 

Name  of  person  for  whom  effected  must  appear,  85 
Whether  to  be  under  seal,  85 
Forfeiture  of,  not  favoured,  89 
Bight  to  paid-up,  89 
Beceipt  for  premium  in,  90 
Not  binding  until  premium  paid,  89,  90 
Invalid,  return  of  premium,  99,  100 

„     whether  insurer  must  grant  uuother,  100 
Obtained  by  fraud,  whether  premium  returnable,  103 
Alteration,  effect  of,  loi 
Fraudulent,  order  to  deliver  up,  102 
Cancelled,  return  of  premiums,  102 
Condition  in,  as  to  forfeiting  premium,  103, 173 
Differing  from  proposals,  return  of  premium,  105 
Voidable  where  premium  in  arrear,  105 
'*Lost  or  not  lost,"  no  return  of  premium,  113 
Specific  performance  of,  agreement  to  grant,  25,  36, 1x4 
Ultra  viresj  premium  retnmable,  114 
When  it  expires,  115, 116 
Time  policy,  115 
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POL  IC  Y—ctmtimtsd 

Whether  property  proteotdd  from  date  of,  119 
Death  before  Issne,  1 17 
Risk  begnan  before  jfrantlug  of,  117 
Fire  before  delivery  of,  117 
Covers  all  losses  up  to  amount  of,  118 
Date  of,  whether  InolusiTe,  119 
Duration  of,  119 

Not  issued,  but  premium  paid,  and  risk  happened,  1x7 
Strict  compliance  with  terms  of,  121 
On  life  local,  123 

Whether  date  of,  time  for  nscertalulng^  what,  covered  by,  124 
Whether  it  operates  if  house  vacant,  125 
Whether  avoided  by  incrctise  of  risk,  127 
Purchaser  of,  affected  by  concealment,  188 
Forfeiture  of,  by  misrepresentation,  188 
Delivery  up  of,  for  fraud,  189 
New  granted  on  old  proposal,  189 
Voidable  for  non-performance  of  couditluu,  192 
Waiver  of  forfeiture  of,  192 
Void  means  voidable,  192 
.     Against  fire,  usual  conditions  in,  194  et  seq. 
On  removal  ceases  to  attach,  195 
Suspended  during  forbidden  user,  195 

Not  issued,  whether  within  conditions,  ustu  other  insurance,  207 
Against  Are,  what  covered  by,  207 
Against  Are,  whether  it  enures  to  real  or  personal  rapresontatives, 

211 
Against  Arc,  whether  assignable,  210,  334  et  seq, 
„  banioruptcy,  effect  of,  on  right  to,  211 

„  execution,  effect  of,  on  right  to,  211 

On  life  conditions  in,  238 
Void  for  going  beyond  limits,  240 
Sur  autre  vie  not  avoided  by  suicide,  241 
When  indisputable — see  Addenda 
Without  benefit  of  salvage  illegal,  259 
Whether  contributing  evidence  as  to,  274 
Specific,  what  it  is,  250 

Whether  vendor  can  recover  on,  after  sale  of  property,  334,  336, 338 
Whether  assignment  of,  must  accompany  property,  337 
Against  fire,  whether  It  runs  with  land,  337 

„  whether  It  passes  on  sale  of  property,  336 

„  whether  It  passes  with  beneficial  Interest,  337 

On  own  life,  how  it  may  bo  dealt  with,  342 
assignable,  342,  343,  349 
„  may  be  bequeathed,  344 

„  subject  of  donatio  mortis  causa^  344 

On  life,  whether  within  order  and  disposition  clause,  344 
„  „      negotiable  instrument,  344 

„     gift  of,  where  possession  retained  by  donor,  344 
„    equitable  mortgase  of,  352 
Klght  to  sue  under  assignment  of,  348,  351 
Notice  of  assignment  of,  348,  351 
Must  specify  prlncli)al  place  of  business,  349 

2  0 
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FOLlCY^continued 

Agreement  to  assign,  351 

Whether  covenant  to  effect  vesta  policy  in  covenantee,  352 

Deposit  of,  OS  seoaritj,  352 

Interest  on,  352 

Change  of  health  before  issue  of,  353 

Effected  by  fhind,  insurer  can  get  back  money,  353,  354 

Assigned,  duty  of  insurers,  aware  of  invalidity  of,  354 

Vitiated  by  aggravation  of  concealed  illness,  354 

Assigned  before  winding-up,  effect  of,  355 

Specific  performance  of  contract  to  assign,  357 

Assignment  of  endowment,  357 

Mistake  as  to  insured  being  alive  on  sale  of,  357 

Bonus  passes  by  contract  to  assign,  357,  367 

On  own  life  passes  to  trustee  in  bankruptcy,  358 

Whether  avoided  by  going  abroad,  359 

Farchaser  of,  how  affected  by  aasured's  concealment  of  change  of 

health,  354 
Legal  means  "  lawful,"  in  proviso  avoiding,  362 
Whether  authority  to  hold,  amonnts  to  assignment  of,  362 
Insurers  advancing:  on,  cannot  avoid  and  claim  i>ayment,  362 
Assignment  of,  by  bankrupt,  secretly,  363 

„  „    felon  before  conviction,  363 

Gift  of,  364 

Names  of  persons  interested  must  appear  in,  365 
Not  kept  up  trustee  may  sell,  366 
Whether  tmstee  mnst  pay  premiums  on,  366 

Trusts  of,  construed  like  other  trusts,  366 
„        cover  bonus,  367 

For  wife  and  children  under  Married  Womcn'n  Property  Act,  368, 374 

For  wife  not  issued  until  husband's  death,  373 
„        assignment  by  her  of,  373 

By  creditor  on  life  of  debtor,  376,  380 

By  mortgagee  of  annuity,  378 

On  another's  life  generally  belongs  to  grantee  of,  379 

Letters  as  evidence  of  right  to,  382 

Lien  on,  how  created,  389, 394 

Equitable  charge  on,  how  created,  357,  394 

Lien  on,  drops  with,  396 

Whether  it  can  be  taken  in  execution,  398 

Where  void,  fresh  one  issued,  412 

Ultra  rires,  410,  ^12,  43S 

Loss,  not  within,  payment  by  directors  of,  414 

Insurance  broker's  lien  on,  394 

Solicitor's  lien  on,  395 

Whether  within  mortmain,  421,  436 

Whether  company  trustee  for  assignee  of,  438 

C'Ovenant  to  pay  out  of  special  funds,  438 

Value  of,  cannot  be  set  off  where  loan  by  insurers,  445 

Endorsement  of,  by  f^rent,  486 

Of  one  company  cannot  Ije  adopted  by  another,  489 

Effected  by  unauthorised  agent,  492 

Benewal  of,  must  conform  to  original  agreement,  493 

Of  guarantee  insuianco,  conienta  of,  527 
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POLICY-HOLDEK— 

Chapter  on  rights  of,  429-447 

Entitled  to  copy  of  statement  of  company's  boalness,  429 

„  „         ahareholdcrs*  address  book,  429 

„  „  deed  of  settlement,  429 

Can  prevent  amalgamation,  429 
Whether  he  is  a  creditor,  429, 435 

Cannot  interfere  In  management  of  company,  433,  429,  433 
Whether  liable  to  contribute  when  participating,  430 

„  „  „  in  mntoal  company,  418, 431 

Claim  of,  on  company's  funds,  when  it  begins,  433 
Whether  right  to  receiver,  434 
No  priority  over  other  creditors,  434 
In  mutual  society,  how  loss  ot  recoverable,  434 
Company's  liability  to,  how  limited,  434 
Covenant  to  pay  claim  of,  out  of  special  funds,  438 
Appropriation  of  funds  for,  438,  440 
Limited  liability  to,  does  not  affect  creditors,  445 
Claim  of,  after  amalgamation,  453 

POLICIES  OF  ASSURANCB  ACT,  1867— 
(30  &  31  Vict.  c.  144),  349,  352 
Passed  for  protection  of  oompanles,  349 
Not  to  regulate  priority  of  incumbrancoH,  349 

POST  MORTEM— 

Where  condition  preoednnt,  523 
Upon  whom  to  make  demand  of,  523 

PREMIUM— 

Chapter  on  the,  87-114 

Paid  before  attachment  of  risk,  is  subject  thereto,  7 
Return  of,  where  risk  not  disclosed,  9 
„  „      risk  not  run,  9,  173 

„  „     policy  rescinded  for  mistake,  27 

Repayment  of,  when  risk  rejected,  28 

„  when  further  premium   demanded  and  refused  by 

assured,  28 
Ketainer  of,  by  agent  may  not  constitute  failure  of  company  to 

repay,  28 
Acceptance  of,  after  discovery  of  fraud,  39 
Company  may  refuse   to  take,  where  policy   obtained  by  fraud, 

39 
Return  of,  where  policy  cancelled  for  fraud,  39 
Payment  of,  not  conclusive  as  to  title  to  policy,  47 
Forfeited  when  policy  a  wager,  54 
Nature  of,  87 

Whether  prepayment  necessary,  88 
Waiver  of  non-iMyment,  88 
„        by  acceptance  of,  91 
Credit  for,  90,  91 
Receipt  for,  in  policy,  90 
Payment  of,  by  bill,  9X 
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Compaiiy  bouud  by  agent's  receipt,  93 

»  -       director's  receipt,  93 

Debiting:  to  a^ent,  no  waiver,  94 
Pajment  of  overdue  after  death,  107-110 
Betumable  wliere  no  risk,  94 
Not  returnable  if  risk  begins,  96,  97,  99 
Betom  of,  where  in  excess  of  interest,  95,  loi 
*,  „      several  policies,  95 

II  ),      at  time  of  insurance  life  dead,  96 

w  yj  n  n  house  bumt,  96 

Apportionable  where  risk  partially  attached,  97 
Not  returnable  in  case  of  suicide,  97 
Not  apportionable  in  time  policy,  97 
Not  returnable  where  fire  not  covered  by  policy,  98 
Parties  in  pari  delicto,  whether  returnable,  99, 103 
Whether  returnable  where  illegal  insurance,  99,  xoo,  Z03 

u  n  »        name  of  person  interested  not  in  policy, 

100 
Effect  of  mistake  of  law  or  fact  on  return  of,  99^  100 
Whether  returnable  where  over  insurance,  101 

,1  »  „      fraudulent  insurance,  loi 

n  I,  „      policy  ordered  to  be  delivered  up,  loi 

i«  „  „      policy  cancelled,  loi 

n  M  M      misrepresentation  regarding:  policy,  102 

n  M  „      concealment  regarding  the  insurance,  102 

Where  fraud  of  Insurer,  whether  return  of,  103 
Forfeited  according  to  condition,  103,  238 
Additional,  insurer  not  obliged  to  accept,  104 
Tender  of  usual,  after  loss,  104 
Payment  to  agent  without  authority,  104 
Receipt  from  agent,  ratification  by  insurer,  104 
Betumable  by  agreement,  105 
Where  policy  dlffere  from  proposals,  return  of,  105 
Punctuality  in  iwyment,  »io5 
Delay  in  payiog  through  change  of  agent,  ic6 
Delay  In  paying  through  change  of  company's  offloe,  106 
Who  to  pay,  106 

Notice  to  iMiy,  whether  necessary,  106 
•*  Days  of  Grace,"  107 
Debiting  agent  with,  effect  of,  no 
Promise  of  agent  to  pay,  no 
Cross-accounts,  payment  by,  in 
Benewal  of  lapsed  policy  by  remittance  of,  in 
Unpaid,  and  policy-money  paid  by  mistake,  112 
No  return  where  insurance  "lost  or  not  lost,"  113 
Not  within  Apportionment  Act,  113 
Effect  of  refusal  to  receive,  113 
Returnable  where  policy  ultra  rires,  114 
Not  apportionable  if  risk  has  attached,  117 
Instalments  of,  to  be  punctually  paid.  118 
Payment  and  death  within  days  of  grace.  107-110 
Effect  of  breach  of  warranty  ou  return  of,  173 
Not  returnable  where  term  of  contract,  173 
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PBEMIUM— conitfiuet/ 

Whether  retam  of  where  lonocent  mlsrepreseiitHtlon,  187 

PAjment  prevented  by  war,  240 

Paid  by  mortga^^ee  added  to  wjcurlty,  331, 376,  384,  386 

Received  after  insurer  aware  that  policy  invalid,  355 

Not  paid  by  settlor,  trostee  may  sell  policy,  366 

Whether  trustee  must  pay,  366 

Paid  by  mortfra^c®*  whether  mortga(?or  liable  for,  376,  387 

Paid  by  mortgaj^r  after  bankrnptcy,  376 

Whether  charging  debtor  with,  makes  policy  his,  387 

Whether  payment  by  mortgagee  divests  mortt^agor's  right  to  policy^ 

380 
Allowed  to  mortgagee-insurer  as  jnst  allowances,  387 
Whether  payment  of,  by  stranger  gives  lien,  391 

„  „         by  part-owner  gives  Hen,  392 

„  „  by  mortgagor  gives  lion,  392 

„  „         under  voidable  assignment  givps  lien,  392 

What  divisible  as  profits,  432 
Payment  of,  not  evidence  of  novation,  457 
Credit  of,  to  agents  476 
Credit  of,  by  agent,  476 

Whether  agent  can  vispense  with  payment  of,  477 
Payment  by  cheque  to  agent  of,  477 
Overdue  waiver  of  forfeiture  by  receipt  of,  483 
Payment  of,  to  foreign  agent  after  war  begun,  481; 
If  retained,  policy  mnst  be  granted,  489 
Direction  to  accumulate,  whether  within  Tholluwon  Act,  524 
Value  of  covenant  to  pay,  82,  386,  536 

PRIZE— 

Whether  Insurablo,  50 

PROFIT— 

Assured  not  to  make,  2-3,  4,  13 

PROFITS— 

Wliethor  insurable,  49 
What  are  surplus,  432 
All  premiums  not  divisible  as,  432 
Distribution  amongst  policy  holders  of,  437 
What  are  annual,  443 
„       „    chargeable  with  income  tax,  442 

PROOFS— 

Of  arson,  137,  234 

Preliminary,  46,  217,  225 

Kstoppei  from  objecting  to  want  of,  218 

Of  loss,  217,  221,  225 

„        waiver  of,  225,  226,  227 

„        time  for  payment  after,  226 

„        where  needless,  227 

„        mistake  in,  228 

„        what  required,  229 
What  is  satisfactory,  230,  520 
Of  accident,  what  requlHite,  520,  521 
Of  death,  520 
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PROPEKTY— 

Adjacent,  ocMt  of  lavlngr,  ii-i2, 134,  139,  140, 141 

„       dlBclosing  danger  to,  135 

„       damage  to,  in  extintrnlshiog  fire,  139 
Kenioval  of,  to  escape  fire,  140, 141,  147 
Insured's  duty  to  preserve,  140 
Stolen,  daring  fire,  143 
Lost,  daring  fire,  142 
In  trantitu^  whether  protected,  145 
Oat  of  place,  where  insared,  145, 146 
Amount  payable  where  deficient  insunuioe  of,  148 
Misdeioription  of,  187, 194 
Misrepresentation  as  to  part  of,  190 
Over-yalnation  of,  233 
Sold,  recovery  of  Insurance,  210,  211,  212 
Life  policy  is,  383 

PROPOBTION— 

Of  loss  payable  where  under  insurance,  148 

PROPOSAL— 

Variance  between  policy  and,  24,  27 

Materiality  of  statements  in,  175 

Declined  by  other  office,  183 

Not  answering  question  in,  as  to  claim  in  other  oflioe,  183, 184 

Mistake  of  agent  filling  up,  484, 504 

Accident  Insurance,  what  must  be  stated  in,  504 

Agent  concurring  in  statement  in,  504 

PURCHASER - 

Whether  fire  loss  fall  on,  338 

Of  policy  how  affected  by  assured's  concealment  on  change  of  health, 
353 

QUESTIONS— 

What  arc  usually  asked  by  insurers,  157  et  se^.,  504 
Full  and  fair  disclosure  necessary,  158, 175 

Whether  answers  to,  construed  as  representations  or  warranties,  176 
Effect  of  untrue  answers  to,  175 

Waiver  by  issue  of  policy,  of  insufficient  answen  to,  227 
Answers  to  general,  need  only  be  honest,  181 
Applicant  presumed  to  read  answers  to,  186, 484 
Answer  by  partner  for  firm,  184 

Agent  of  Insurer  concurring  in  assured's  answers  to,  504 
„  „       writing  in  assured's  answer  to,  471, 483 

RAILWAY  PASSENGERS'  INSURANCE— 

Under  Railway  Passengers'  Assurance  Company's  Act,  496  et  seq. 

Arbitration  in  relation  to,  249 

Rights  against  third  persons  preserved,  497 

RATIFICATION- 

By  receipt  of  premium,  104 

Of  agent's  contract  outside  company's  business,  489 

„  „  his  authority,  489 

By  company  after  loss,  490 
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RATIFICATION— conWnited 
General  principle  as  to,  491 
Of  innnrance  for  another,  491 

KBA80NABLK   TIME— 
FiW«»«Tlme'* 

BECBIVER— 

Appointed  by  mortgag^ee,  whether  to  Insure,  331 
Power  of  mortgagee  to  appoint,  385 
Right  of  policy-holder  to,  434 
May  effect  guarantee  insurance,  532 

REINSTATEMENT— 
Chapter  on,  2B2-289 
Condition  as  to,  236,  286 
Not  measure  of  loss,  237,  238 
Statute  as  to,  236,  283,  323 
Right  to,  236,  282,  323 
By  insurer  gives  right  to  old  materinlf*.  255 
Metropolitan  Building  Act,  as  to,  283 
Conveyancing  Act,  188 1,  as  to,  323 
Obligation  of  insurers  as  to,  284 
Notice  to  company  as  to,  285 
Enforcing  duty  as  to,  285 
Where  required  by  tenant  and  insurer  sued  by  landlord,  Insurer  can 

interplead,  286 
By  hindlord.  Insurer  not  to  pay  for,  286 
By  tenant,  insurer  not  to  pay  for,  286 
How  done,  286 
When  to  be  done,  286 
Out  of  trust-money,  286 

Whether  property  must  be  put  in  statu  quo,  287 
Fire  during,  288 

"  New  lor  old,"  allowance  on,  288 

Landlord  and  tenant,  agreement  as  to,  288,  308,  31Q,  315 
Insurer's  right  to,  not  affected  by  assured,  288 
Tenant  can  require,  311,  315 
Landlord  can  require,  315 
Not  of  chattels,  321 
Mortgagee's  right  lo,  321,  323,  325 
Lessee  under  covenant  for  insurance  and,  324 
Under  bill  of  sale  no  right  of,  325 

RE-INSURANCB— 
Chapter  on,  292,  302 
What  is,  31,  292 
Misrepresentation  on,  188 
Insurer  has  insurable  interest  for,  293 
Nature  of,  293 

Effect  of  '*  treaty  "  between  companies  as  to,  294 
Where  insurance  ultra  vires,  293 
Not  after  winding-up  order,  294 
Assured  not  privy  to,  394 
Discharged  by  payment  to  assured,  294 
Whether  solvency  of  re-insured  affects  sum  payable  on,  296,  297 
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EE-IN8UKANCK— con/i«ti«/ 

AKHiired  no  lien  on  policy  of,  295 

Ah  to  return  of  premium  for  period  between  nvinding  up  of  re-insuring 

company  and  expiring:  of  policy,  294 
What  re-iu8urer  undertakes  by,  295 
Where  several  policies,  295 
Where  condition  to  pay  as  may  be  paid,  296 

„  „  „  prorata,  297 

Payable  on  payment  by  insurer,  297-298 
Ke-iusurer's  position  in  action  by  assured,  298 
Effect  of  contribution  clause  in  policy  of,  299 
Condition  that  re-insured  retain  certain  risk,  300 
Drops  with  insurance,  300 
Same  bonajides  required  as  on  insurance,  300 
What  must  be  disclosed  on,  300 

When  time  for  recovery  under  policy  of,  runs  from  loss,  302 
Of  one  company  in  another  by  ag^ent  of  both,  478 
By  two  agrents  keeping  cross-accounts  of  premiums,  480 

KKMOVAL— 

Of  goods  to  escape  fire,  140,  141 

To  other  residence,  insurer's  consent  to,  144, 195 

n  n         whether  property  protected  duriu**:,  145, 195 

Temporary,  147 
Condition  as  to,  195 

RENEWAL    RECEIPT— 

Made  out  and  rctaiuod  by  agent,  iii,  112,  113 
Delivery  of  before  payment  of  premium,  113 
Of  lapsed  policy  by  agent's  remittance,  112 

RENT— 

InKurance  by  tenant  of,  62,  63 

REPRESENTATION— 

Amount  of  premium  as  evidence  of  materiality  of,  104 

Difference  between  warranty  aud,  165,  175 

When  truth  and  materiality  of,  questions  for  jury,  176 

Answers  not  construed  as  warranties  but  as,  176 

**  60  far  as  is  known,"  170 

Untrue,  without  assured*s  knowledge,  172,  188 

Insurance  without  any,  177 

Must  be  time  at  time  contract  of  iMsnraMce  made,  179 

Fraud  in,  179 

As  to  part  of  property,  190 

I'Jirtially  true,  186 

RESERVE    FUND— 
W^hether  capital,  441 

RESIDENCE— 
Meaning:  of,  185 

RIOT— 

LoHH  f  nun,  excepted,  208 
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RISK— 

Chapter  on  tbc,  1 15-156 

Attaches  before  contract  complete,  7-8,  119 

Freinlnms  returnable,  where  non-discloeure  of,  9 

„  „  if  ri«k  not  mn,  9 

AflBured^s  duty  to  avert  ocenrrenoe  of,  10 
Coet  of  averting,  11, 12 
To  adjacent  property,  11 
Constltatea  insnrable  interest,  57 
If  none,  premiums  returnable,  94,  96,  99 
If  it  begrins,  premium  not  returnable,  96 
If  it  begins,  premium  not  apportionablc,  97,  117 
Partially  attached  premium  apportionable,  97 
Where  divisible,  97,  98 

Not  disclosed,  insurer  not  bound  to  accept  additional  premium,  104 
**  Lost  or  not  lost,**  no  return  of  premium,  113 
Circumstances  aflTecting  must  be  disclopecl,  115 
Of  carrier,  when  it  begins  and  ends,  116 
Deviation  may  terminate,  117 
Due  to  inherent  faults,  122 
Locality  affects,  123 

Property  in  transitu^  whether  within,  124, 145 
Goods  loading,  whether  within,  124. 
Empty  house,  whether  within,  125 
Whether  increase  of,  avoids  policy,  127, 128 
Steam-engine,  what  user  of,  within,  126 
Alterations  of  premises,  127 
Friction  causing  fire,  whether  a  flre,  130 
What  flre  risk  covers,  129  ei  aeq. 
Chemical  action,  whether  a  flre,  131 
Fermentation,  whether  a  flre,  131 
Explosion,  whether  a  Arc,  131, 132 
Gas,  whether  a  flre,  132 
Gunpowder,  whether  a  flre,  132 
Heat  without  ignition,  whether  a  flro,  133 
Hot  water,  whether  a  flre,  133 
Electricity,  whether  a  fire,  133 
Negligence,  fire  by,  whether  within,  134 
Wilful  act,  loss  from,  whether  within,  134 
From  incendiarism,  disclosure  of,  134, 135 
To  adjacent  property,  135 
Kemoval,  loss  from,  whether  within,  124,  145 
Theft  during  fire,  whether  within,  142 
Hazardous  trade,  extra  from,  197 
Change  of  trade,  extra  from,  197 
Liquor-selling,  whether  increase  of,  198 
By  uso  of  kiln,  199 
By  experiment,  199 
By  oven,  200 
By  engine,  200 
By  uon-occupatlon,  200 
By  Hot,  208 

By  spontaneous  comba^tloii,  208 
Where  ultra  Hrei,  414 
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EUPTUBB- 

Whother  within  accident  policy  wben  through  Jumping  from  train, 

So8 
Whether  within  accident  policy  when  from  using  clubs,  513 
Of  blood-yessels,  inflammation  from,  513 
Death  from  operation  for,  515 

SALE— 

Mortgagee's  power  of,  on  breach  of  covenant  to  insure,  385 
Where  mortgaore  on  trust,  no  power  of,  385 
Of  its  business  by  life  office,  450 

SALVAGE— 

Expenses  of,  how  borne,  141,  143 
Illegality  of  poliey  without  benefit  of,  259 
Insurer's  right  to,  260 

SEAL— 

Informal  use  by  directors  of,  409 
Whether  contracts  must  be  under,  411 
Absence  of,  whether  a  defeuce,  411 

SEAMAN'S  WAGES— 
Not  insurable,  53 

SECKETARY— 

Holding  shares  as  trustee  for  company,  whether  contributory,  417 

SETTLEMENT— 

Of  policy,  expressed  in  intention  to  make,  364 

Breach  of  covenant  by  husband  no  excuse  for  breach  by  wife's 

father  of  covenant  to  make,  365 
Trustee  liable  for  enabling  settlor  to  dispose  of  policy  under,  365 
Whether  trustee  may  sell  policy  not  kept  up  under,  366 
Whether  trustee  must  pay  premiums  of  policy  under,  366 
Inspection  of  company's  deeds  of,  407 
Directors'  non-compliance  with  provisions  of,  413 
Of  poliey,  how  affected  by  bankruptcy,  538 

SHARES— 

If  transferred  before  liquidation,  executors  not  liable  on,  416 

In  trustee's  name,  417 

In  secretary's  name  as  trustee,  417 

Liability  of  vendor  of,  417 

Sale  of,  to  person  who  cannot  be  registered,  418 

No  exemption  from  calls  of,  by  forfeiture  of,  418 

Incomplete  transfer  of,  before  winding  up,  418 

Promoters'  liability  to  contribute  on,  fully  paid,  419 

Directors'  liability  for  qualifying  number  of,  419 

In  company  holding  land  whether  In  mortmain,  420 

SLIP— 

The  effect  of,  29 

SOLICITOR— 

Lieu  on  policy  of,  395 
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SOLICITOR— eon/inued 

Agreement  by  eompany  always  to  employ,  413 
Nature  of  claim  for  costs  of,  413 
Appointment  of  by  Artioles  of  Araociation,  413 

SPECIFIC  FSRFOBMANCE— 

Of  agreement  to  grant  poliey,  114,  480 
Of  contract  to  awign  policy,  357 
Of  agent*!  contract  to  insure,  480 

SPECIFIC  POLICY— 
Wliat  it  iB,  250 

SPITTING  BLOOD— 
Meaning  of,  161 
Untrue  statement  aa  to,  18  z 

SPONTANEOUS  COMBUSTION— 
Whether  within  fire  policy,  208 

SPRAIN— 

Through  lifting  weight,  whether  within  policy,  512 

STATUTES— 

6  Ed.  I.  (Statute  of  Gloucester,  a.d.  1278),  306 

13  Eliz.  0.  5  (Fraudulent  Conveyances),  363 
43  Eliz.  0.  12  (Statute  of  Assurances),  8 

6  Anne,  c.  58  (Fires),  307 
10  Anne,  c.  24  ((^ntlnuance  of  Acts),  307 

6  Geo.  I.  c  18  (Royal  Exchange  Assurance),  403 
19  Geo.  II.  c.  37  (Insurable  Interest),  45,  46,  59,  301 
12  Geo.  III.  c  73  (Metropolitlan  Building  Act),  3C7 

14  Geo.  III.  c.  48  (Gambling  Act),  13-14,  15,  23. 43,  44,  54,  78,  84, 

85, 129,  490 

14  Geo.  III.  c.  78  (Metropolitan  Building  Act),  129,  236,  283,  28C, 

307*  3">  315*  321.  323.  339 
39  &  40  Geo.  III.  c.  98  (Thellusson  ActX  539 
41  Geo.  III.  c.  57  (Royal  Exchange  Assurance),  414 
56  Geo.  III.  c.  Ixxiii.  (Customs  Annuity  and   Benevolent  Fund 
InsuranoG),  354 

5  Geo.  IV.  c.  1x4  (Marine  Assurance),  403 

6  Geo.  IV.  c.  36  (Royal  Exchange  Assurance),  415 
3  &  4  Wm.  IV.  c  42  (Interest),  399 

7  Wm.  IV.  &  I  Vict,  c  72  (Letters  Patent),  404 
5  &  6  Vict.  c.  35  (Income  Tax),  443 

7  &  8  Vict.  c.  84  (Metropolitan  Buildings),  320 

7  A  8  Vict,  c  no  (Joint  Stock  Companies),  404.  405 

8  &  9  Vict.  c.  109  (Wager),  44,  54 

9  &  10  Vict.  c.  93  (Lord  Campbeirs  Act),  21,  497 

'°  t  "  V^'l' ""'  ^jCTnistees'  Relief  Acts),  3S5>  397 
12  A  13  Vict.  c.  74  j 

12  A  13  Vict.  0.  xl.  (Railway  Passengers*  Assurance),  497 

13  ft  14  Vict,  c  60  (Trustees  Act,  1850),  369 
13  A  14  Vict.  c.  21,  303 

15  &  16  Vict,  c.  c.  (Railway  Passengers*  Assnranoo  Coropanics  Act, 

i8S3)»  497.  498.509 
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STATUTES— ccm<i/««e</ 

i6  &  17  Vict.  c.  45  (SAvings  l(aak  Act),  362 

16  A  17  Vict.  c.  51  (Suc(*os8ion  Duty  Act),  360,  383,  524,  540 

16  &  17  Vict.  c.  91  (Income  Tax),  443 

20  &  21  Vict.  c.  14  (Joint  Stock  Comiianics),  405 

22  &  23  Vict.  c.  35  (Lord  St.  Leonanl*8  Act),  315,  417 

23  A  24  Vict,  c  145  (Lord  Cranworth*8  Act),  328,  329 

23  A  24  Vict.  c.  126,  H.  2  (Common  Law  Procedure  Act,  i860),  333 

24  &  25  Vict.  c.  134  (Bankruptcy  Act,  i86r),  537 

25  &  26  Vict.  c.  89  (Joint  Stock  CompaniesX  399,  400,  427 

27  A  28  Vict.  c.  cxxy.  (Baiiway  Paaaengers'  Assurance >,  20,249,403, 
496,  497.  499.  502 

27  ft  28  Vict.  c.  43  ( PoBt-OflBoe  InsoranceaX  363 

28  &  29  Vict.  c.  90  (Metropolitan  Fire  Brigade  Act),  139, 140,  307, 

427 

29  &  30  Vict.  c.  42  (Life  Insnranco,  Ireland),  44 

30  &  31  Vict.  c.  23  (Customs  and  Inland  KeveuueX  46 
30  &  31  Vict.  c.  131  (Com^iauieB  Act,  1867),  411 

30  &  31  Vict.  c.  144  (PolicicH  of  Assurance  Act,  1867),  347*  348, 350, 

355.  362 

31  &  32  Vict.  0.  54  (Judgment  Extensions  Act,  z88o),  469 

31  A  32  Vict,  c  86  (Asslguecs  of  Marine  Policies),  347 

32  &  33  Vict.  c.  71  (Bankruptcy  Act,  1869),  522,  434,  535.  53^ 

33  *  34  ^'*<^t-  c-  35  (Apportionment  Act),  113,  117 

33  ft  34  Vict.  c.  61  Life  Assurance  Companies  Act,  1870),  421,  422- 

428,  436.  445.  45o»  455 
33  *  34  ^^^^^'  c.  93  (Married  Women's  Property  Acts,  1870  and  1882). 

24»  43.  370.  373*  374.  375 

33  *  34  Vict.  c.  93  (Stamp  Act,  1870),  388 

34  ft  35  Vict.  c.  58  ( Insurance,  Life),  422 

34  &  35  Vict.  c.  103  (CtiKtoms  Annuity  and  Benevolent  Fund  Anvr- 

»"<«),  354 

35  ft  36  Vict.  c.  41  (Insurance,  Life),  422-428,  448, 457 

36  ft  37  Vict.  c.  66  (Judicature  Act,  1873),  335,  350,  355 

37  ft  38  Vict.  c.  57  (Real  Property  Limitation  Act,ii874),  388 

38  ft  39  Vict.  c.  66  (Statute  L.  K.  Act,  1875),  307 

38  ft  39  Vict.  c.  60  j^j,^j^^^j    Societies  Acts),  361,  401,  499 

39  ft  40  Vict.  c.  32  j 

42  ft  43  Viot.  c.  76  (Companies  Aot,  1879),  416 

43  ft  44  Vict.  c.  26  (Married  Women's  Policies  of  Assurance,  Scotland, 

Act,  1880),  375 

43  &  44  Vict.  c.  42  (Employers'  Liability  Act,  1880),  52,  523,  524 

44  ft  45  Vict  c.  xli.  (Railway  Passengers'  Assurance  Company),  523 

44  ft  45  Vict.  c.  41  (Conveyancln<f  and  Law  of  Property  Act,  1881), 

315,  321,  322,  326,  328,  330,  340,  385,  387 

45  ft  46  Yict.  c.  38  (Settled  Land  Act,  1882),  324 

45  ft  46  Vict.  c.  Ixxv.  (Scottish  Widows'  Fund  Act,  1882),  465 
45  ft  46  Vict.  c.  51  ((loveniment  Annnitles  Act,  1882),  362 

45  ft  46  Vict.  c.  75  (Married  Women's  Property  Act,  1882),  24,  43, 

343-  364.  368,  370.  372 

46  ft  47  Vict.  c.  52  (BankxuptcyX  534, 535-  53^ 

49  ft  50  Vict.  c.  38  (Uiot,  Damages  Act),  209 

50  ft'  51  Vict.  c.  30  (Settled  Laud  Act),  324 

50  A-  51  Vict.  c.  40  (Savings  Bunks  Act,  18S7),  362 
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STATUTES— «m/ina«d 

53  &  53  Vict.  c.  45  (Factors  Act,  1889),  69 

52  &  53  Vict.  c.  49  (Arbltrfttiou  Act,  1889),  244 
52  &  53  Vict.  c.  63  (Interpretation  Act,  1889),  307 

54  *  55  Vict.  c.  39  (Stamp  Act,  1891),  23,  524 

55  *  56  Vict.  c.  13  (Conveyancing:  Act,  1892),  333 

56  &  57  Vict.  c.  53  (Tnutee  Act,  1893),  387 

56  &  57  Vict.  c.  69  (Savlngfs  Bank  Act,  1893).  362 

56  &  57  Vict.  c.  71  (Sale  of  Goods  Act,  1893),  56,  69 

57  &  58  Vict.  c.  60  (Merchant  Shipping  Act,  1894),  209 

58  &  59  Vict.  c.  16  (Finance  Act,  1895),  23,  524 

59  Vict.  c.  8  (Life  AsKuranco  (Payment  into  Court)  Act,  1896),  356, 

397 
59  &  60  Vict.  c.  25  (Friendly  SocietieH  Act,  1896),  159,  247,  361 
59  &  60  Vict.  c.  26  (Collecting  Societies  Act),  150,  361 

59  &  60  Vlot.  c.  21  (Finance  Act,  1896),  524 

60  &  61  Viet.  c.  37  (Workmen's  Compensation  Act,  1897),  485,  506, 

509 
62  &  63  Vict.  c.  9  (Finance  Act,  1899),  524 
6  Edw.  VII.  c.  41  (Mdrinc  Insurance  Act,  1906),  44,  47,  60,  97,  116, 

143,  250,  256,  260.  27;^  280,  300,  301 

6  Edw.  VII.  c.  58  (Workmen's  Compensation  Act,  1906),  52,  251, 

507 

7  Edw.  VII.  c.  46  (Employers'  Liability  Insurance  Companies  Act, 

1907),  427 
7  Edw.  VII.  c.  50  (Companies  Act,  1907),  427 

STEAM-ENGINE— 

User  of,  what  within  policy,  126 

STOPPAGE  IN  TRANSITU^ 
Terminates  interest,  66 
Whether  right  of,  gives  title  to  Insurance,  395 

SUBROGATION— 

What  it  Is,  6,  256,  260,  330 

Insurer  can  recover  from  assured  value  of  renounced  rights  to  which 

the  insurer  would  have  right  of,  256 
Gives  insurer  right  to  damages  recoverable  by  assured,  259 
Assignment  by  insurer  of,  rights  by  defence  to  assnred's  action,  259, 

265 
After  payment  by  insurer,  third  party  cannot  plead  that  loss  not 

within  policy,  259 
Defences  against  assured  good  against  subrogated  insurer,  260 
Insurer  entitled  to,  against  carrier,  261 
Re-insurer  entitled  to,  261 

Assured  recovering  damages  as  trustee  for  insurer,  261 
Of  insurer  where  loes  through  negligence,  261 
Of  insurer  to  mortgagee's  rights,  265 
Condition  as  to,  266 
Valued  policy,  how  it  affects,  266 
Contribution,  difference  between  it  and,  267,  269 
Of  insurer  to  mortgagee's  rights  against  mortgagor,  329,  332 
In  case  of  guarantee  insurance,  531 
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SUCCESSION  DUTY— 

Chapter  on  ThelloMon  and  Soccenion  Duty  Actii,  539-541 
Whether  payable  on  life  policy,  383,  541 

SUE  AND  LABOUR  CLAUSE— 
In  fire  policies,  143 

SUICIDE— 

Whether  within  policy,  148,  149  ei  seq. 

Meaning  of,  148,  154 

Implied  condition  agfalnst,  148 

Not  mentioned  in  policy,  149 

Warranty  against  committino^,  whether  sane  or  insane,  150 

Presamptlon  against,  153,  511 

Whilst  insane,  153 

Effect  of,  on  assignment  of  policy,  153, 154 

Usual  condition  as  to,  153 

When  company  mortgagee  of  policy,  155 

When  covejiant  to  keep  up  policy,  156,  358 

Policy  8ur  autre  nV,  whether  aroided  by,  241 

SUNSTROKE— 

Whether  an  accident,  508 

SURETY— 

Interest  of  creditor  in  life  of,  82 

Interest  of  co-«urety  in  life  of,  82 

Interest  of  surety  in  life  of  principal  debtor,  82 

Paying  debt,  whether  entitled  to  policy,  383,  396 

Whether  he  may  require  discharge  of  employ^  making  default,  526 

SURETYSHIP— 

Difference  between  insuranoe  and,  8,  263,  382,  383,  526 

TEMPERANCE— 

Statements  as  to,  162,  182 
Disproof  of  warranty  as  to,  182 

TENANT— 

Chapter  on  **  Obligation  of  tenants  to  insure,*'  303-317 

Insurance  beyond  own  interest,  60,  3x7 

Insurance  of  rent  by,  62,  316 

In  common  can  insure  full  value,  62 

Joint-tenant  can  insure  full  value,  62 

Policy  avoided  through  increase  of  risk  by,  197 

For  life,  whether  bound  to  insure,  303 

In  tail,  whether  bound  to  insure,  303 

In  tail,  whether  entitled  to  policy  money,  303 

For  life,  whether  entitled  to  policy  money,  303 

For  years,  whether  lK>nnd  to  insure,  305 

Liability  for  accidental  Are,  307 

Liability  for  Are  through  negligence,  307,  308 

When  bound  to  reinstate,  308 

Covenant  by,  to  pay  extra  premiums,  effect  of,  308 

For  life,  when  bound  to  rebnlld,  309 
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TENANT— omtfntied 

Insurable  interest  of,  when  nnder  corenant  to  repair,  309 
And  landlord  separatelj  insuring,  effect  of,  309,  315 
Covenant  bj,  to  repair  and  insure  for  fixed  snm,  309 

„  to  repair,  excluding  fire,  309,  310,  317 

„  to  insure  runs  with  land,  310 

Cannot  compel  landlord  to  rebuild,  310 
Can  require  insurer  to  reinstate,  3x1,  315 
Whether  liable  for  rent  in  case  of  fire,  311 
Damages  for  breach  of  covenant  by,  to  insure,  3x2 
Relief  against  breach  of  covenant  by,  to  insure,  313 
Breach  by,  of  covenant  to  insure  not  cared  by  ante-dating  receipt, 

313 
Effect  of  covenant  by,  to  insure  in  landlord's  name,  315 
Bound  to  insure,  having  option  to  purchase,  316 
May  require  insurer  to  reinstate,  3x5 

THEFT— 

During  fire,  142 

THELLU8SON  ACT— 

Chapter  on,  and  on  Succession  Duty  Act,  539,  541 
Direction  to  pay  premiums,  whether  within,  539 

title- 
To  insured  property,  whether  material,  128,  129 
Condition  as  to  change  of,  210 

TONTINE— 

Policy  not  gaming  contract,  55 

TRADE— 

Disclosure  of  haiardoos,  126, 128 

TREATY— 

Between  oompanies  as  to  re-insurance,  effect  of,  294 

TRUST— 

Validity  of  policy  on,  70 

Name  of  person  for  whom  effected  must  appear  in  policy  on,  78,  85 

Of  policy  construed  like  other  trusts,  366 

Where  no  fund  for  premiums,  sale  of  policy  on,  366 

Of  policy  includes  bonus,  366 

Policy  effected  by  married  man  for  children,  368,  370,  375 

TRUSTEE— 
May  insure,  6 

Insurance  by,  presumed  to  be  qttd  trustee,  79 
Policy  must  contain  name  of  cg.L  and  of,  78,  365 
Enabling  settlor  to  dispose  of  policy  liable,  365 
May  sell  policy,  settlor  not  paying  prcminmfi,  365 
Whether  premiums  must  be  paid  by,  365 
Lien  on  policy  for  advances  by,  366 

Appointment  under  Married  Women's  Property  Act  of,  369 
Insurers  paying  to,  398 
Secretary  holding  shares  for  company  as,  417 
Of  shareholder  in  liquidation,  disclaimer  by,  418 
For  assignee  of  policy,  whether  company  is,  438 
Bound  by  novation  of  settlor,  459 
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UBERRIMA  FIDES— 

Whether  Insurance  contracts  require,  8,  175 

ULTRA    VIRB8— 

How  rc-liwurancc  affected  where  Insarance  is,  293 

Directors*  actfi,  where,  409, 410 

Company's  business  must  not  be,  410,  412,  414 

Policies  do  not  bind  where,  410 

Third  persons  and  company  contracting,  410,  413 

Manager  (^ranting  policies,  413 

Whether  illegal  acts  are,  412 

Whether  informal  acts  are,  412 

Dealings  with  funds  restrained  whor,  414 

Claim  on  policy  which  is,  414 

Ratification  of  amalgamation  which  is,  451 

"UNTIL"— 

Effect  of  the  word  in  a  policy,  120 

USER— 

Disclosure  of,  125,  127 

Whether  to  be  as  described,  125,  127 

Of  house,  126 

Of  steam-engine,  126 

Increase  of  risk  by,  127,  128,  197 

Change  of,  127 

Of  paper-mill,  127 

Of  kiln,  127, 198 

For  experiment,  199 

Of  oven,  200 

By  non-occupation,  201 

VALUATION— 

Of  loss,  230,  231,  234 

VALUED  POLICY— 

May  be  on  land  risk,  3,  250 
Where  value  conclusive,  3,  4 
Proof  of  loss  necessary,  4 
Interest  necessary  for,  250 
Whether  contract  of  indemnity,  256 
Subrogation  in  case  of,  267 

VENDOR— 

Insurable  Interest  of,  unpaid,  76 

Interest  of,  paid,  who  has  not  conveyed,  76,  77 

When  interest  of  ceases,  77,  211 

Whether  fire  loss  falls  on,  336,  337,  338 

Whether  right  of,  to  stop  in  transitu  gives  tiUe  to  insurance,  395 

Of  shares,  a  contributory,  if  on  register,  417 
VERBA  FORTIUS  ACCIPIUNTUR  CONTRA  PROFERENTEM.  35 

Even  where  otherwise  intended,  35 

WAGKR— 

Difference  between  Insurance  and,  7,  54 
■  Policy  illegal  if  a,  S3, 54 
Premiums  not  recoverable  if  policy  a,  54 
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WAGES— 

Of  seamen  not  insurable,  53 

WAIVBB— 

Of  delay  in  paying  premiam,  105 

Of  breach  of  condition,  192,  213 

Of  breach  of  policy,  193 

By  resolntion  to  pay,  193 

Of  non-diseloenre  of  other  insurance,  204,  206 

Of  forfeiture  by  assignment,  213 

Of  proof  of  loss,  225,  227 

When  inferred,  227 

Of  imperfect  answers  by  issue  of  policy,  227 

Of  condition  as  to  forfeiting  premiums,  238 

By  afDrmance  of  contract,  239 

Of  right  to  arbitration,  247 

Of  forfeitnre  by  acceptance  of  rent,  314 

Of  condition  by  agent,  472,  473,  482 

By  agent  of  forfeitnre,  482,  484 

By  acceptance  of  premium  af  urr  death  of  insured,  483 

What  neceflsary  to  constitute  a,  484 

WAR— 

Payment  of  premium  to  foreign  agent  after  commencement  of,  485 

WAREHOUSEMAN— 

Insurance  for  full  value  by,  69 

Insuring  own  and  another's  goods  without  authority,  491 

WARRANTY— 

Chapter  on,  165-174 

Diilerent  on  marine  and  other  policies,  165 

Part  of  the  contract,  165,  166,  169 

Materiality  of,  176 

Must  be  true,  166,  168 

Must  be  performed,  167 

Express  or  implied,  167 

In,  or  incorporated  in,  policy,  173 

That  mill,  "worked  by  day  only,"  169 

Mere  opinion,  and  not,  168 

Not  necessary  to  state  facts  covered  by,  169 

Insurers  may  require  special,  170 

Answers  construed  as  representations  rather  than  as  warranties,  176 

True  "so  far  as  known,"  171 

Of  "good  health,"  171 

That  insured  not  subject  to  fitts  172 

Whether  premiums  returned  where  breach  of,  173 

Evidence  of,  173 

Effect  of  transfer  of  insurer's  business  on,  173,  174 

Declarations  of  insured,  whether  evidence  to  prove  breach  of,  173 

As  to  temperance,  182 

WHARFINGER— 

Insurance  of  full  value  by,  63,  69 

2  P 
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WB/lHTI-SGKR— continued 

His  liabllitj  to  owner  of  goods  for  fire,  68 
Goods  held  "  in  trust  or  on  commission  *'  by,  70 

WIDOWER— 

Included  in  expression  ^  married  man  "  in  Married  Women's  Pro- 
perty (Scotland)  Act,  1880,  375 

WINDING  UP— 

Effect  of  assignment  of  policy  before,  355 

Bight  of  assignee  of  policy  participating  in  profits  in,  431 

Payment  of  assurance  after  order  for,  444 

How  claims  valued  in,  447 

Resuscitation  of  company  for,  456 
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